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Mr.  Faulkner.  When  will  jou  hear  us  in  regard  to  Mr.  Gordon's 
bill?  We  can  appear  at  any  time  that  is  convenient  to  Mr.  Gordon 
and  to  the  committee. 

The  Chairman.  We  will  hear  yoii  on  tlie  Gordon  bill  on  any  of  the 
days  this  week. 

Mr.  Faulkner.  Then  we  will  take  Saturday  for  that. 

The  Chairman.  If  you  get  through  the  other  bills  before  that. 

Without  objection,  the  committee  will  now  stand  adjourned  until 
to-morrow  morning  in  this  room  at  10  o'clock. 

(Thereupon,  at  11.40  o'clock  a.  m.,  the  committee  adjourned,  to 
meet  to-morrow  morning  at  11  o'clock  in  the  (5t)mmittee  room  at  the 
Capitol.) 
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Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington,  D.  C,  Wednesday,  February  9,  1910. 

The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  Irving  P. 
Wanger  in  the  chair. 

Mr.  Wanger.  The  committee  will  be  in  order.  Are  you  ready  to 
proceed,  gentlemen  ? 

Mr.  iBOBfAS  P.  LriTLEPAGE.  Mr.  Chairman,  I  believe  Mr.  Pierce, 
the  general  solicitor  of  the  Rock  Island,  is  to  make  an  argument,  but 
Ipresume  he  must  have  gone  to  the  other  room  in  the  other  building. 
He  was  to  be  here.  I  have  sent  a  gentleman  over  there  to  see  if  he  is 
there.     He  will  probably  be  here  in  a  few  minutes. 

Mr.  Townsend.  Can  anybody  go  on  until  he  comes? 

Mr.  LiTTLEPAGE.  I  do  not  know  of  anyone  else,  Mr.  Townsend,  to 
go  on  in  his  absence. 

Mr.  Charles  J.  Faulkner.  I  have  received  a  letter  from  tho^e 
roads  that  I  represent  this  morning.  It  was  the  first  definite  infor- 
mation I  had  received  at  all  in  reference  to  this  subject,  and  the  com- 
munication stated  that  it  would  be  utterly  impossible  for  the  gentle- 
men whom  I  had  requested  to  come  before  the  committee,  either 
to-day,  to-morrow,  or  Saturday,  to  be  here  this  week.  I  want  to  be 
perfectly  frank  with  the  committee.  The  letter  did  not  state  that 
they  could  be  here  next  week,  and  consequently  it  left  indefinite,  so 
far  as  those  I  represent  are  concerned,  the  matter  of  their  being  present 
at  the  hearings  next  week,  even  if  they  could  be  given  next  week,  and 
therefore  I  could  not  ask  anything  of  the  committee  at  this  time. 

Mr.  LriTLEPAGE.  Mr.  Pierce  is  thoroughly  informed  on  these  mat- 
ters, Mr.  Chairman. 

Mr.  Wanger.  He  is  the  Rock  Island  man  ? 

Mr.  LiTTLEPAGE.  Ycs.  He  is  the  general  solicitor  of  the  Rock 
Island,  and  he  has  given  a  great  deal  of  attention  to  these  interstate 
commerce  matters,  and  has  written  a  book  on  the  subject. 

Mr.  Townsend.  You  do  not  suppose  he  is  going  to  get  that  book 
into  the  record  do  you? 

Mr.  LriTLEPAGE.  No,  sir;  I  do  not  apprehend  that  he  will  try  to 
impose  on  the  record  in  that  way. 

|At  this  point  Hon.  James  R.  Mann,  chairman  of  the  committee, 
entered  the  room  and  assumed  the  chair.] 

Mr.  LiTTLEPAGE.  Mr.  Chairman,  there  seems  to  be  some  misunder- 
standing, probably.  Mr.  Pierce  intended  to  make  an  argument  this 
morning.  He  got  back  to  the  citv  last  night,  and  I  apprehend  he 
must  be  mistaken  about  ^he  time  of  the  hearing,  or  something  of  that 
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kind.  I  have  sent  over  to  the  other  room  to  see  if  he  perhaps  has 
gone  over  there  by  mistake,  and  Mr.  Dravton  informs  me  that  he  is 
not  there.  I  will  tr}'  to  get  in  touch  with  him.  He  is  stopping  at  the 
New  Wiilard. 

The  Chairman.  Who  is  Mr.  Pierce? 

Mr.  LiTTLEPAOE.  He  is  the  general  solicitor  of  the  Rock  Island.  I 
know  he  expected  to  make  an  argument  on  the  Townsend  bill.  I 
know  I  communicated  with  him  yesterday.  Those  were  my  instruc- 
tions thou. 

Mr.  Stafford.  I  wish  Mr.  Faulkner  would  repeat  to  you,  Mr. 
Chairman,  what  he  has  already  said  to  us  about  his  clients  not  being 
able  to  appear  this  week  or  next  week. 

HMr.  Faulkner.  Yes,  Mr.  Chairman;  I  made  a  statement  that  I 
had  received  a  communication  this  morning  from  those  I  represent, 
in  which  thev  stated  that  it  would  be  impossible  for  the  parties  I 
requested  to  be  here  at  the  hearing  to-day,  to-morrow,  and  Saturday 
on  the  two  bills  to  be  heard  this  week,  and  they  expressed  a  doubt 
in  the  letter  as  to  whether  they  would  be  able  to  be  here  next  week. 

The  Chairman.  I  understand  from  that,  to  be  perfectly  plain  with 
you,  that  the  railroads  are  not  opposed  to  the  a<lministration  bill — 
you  railroad  people. 

Mr.  Littlepage.  I  would  not  say  that,  Mr.  Chairman. 

The  Chairman.  I  am  talking  about  the  Senator's  people. 

Mr.  Faulkner.  I  have  no  instructions  as  to  what  their  position  is 
on  the  subject,  but  simply  say  what  I  communicated  to  the  committee 
a  moment  ago  and  previously. 

The  Chairman,  xes;  but  we  have  notified  people  for  weeks  that 
we  would  hear  them  at  a  certain  time,  and  if  they  tell  us  they  are  not 
prepared  to  appear,  it  is  obvious  that  they  are  not  opposed  to  the 
propositions.  1  have  never  known  the  railroad  companies  to  lack  in 
diligence  in  opposing  these  measures,  large  or  small,  before  the  com- 
mittee when  they  were  not  in  favor  of  them. 

Mr.  Littlepage.  1  can  sav,  Mr.  Chairman,  along  this  line,  that  it 
was  the  intention  of  the  Rock  Island  people  to  present  arguments  on 
this  bill.  1  was  notified  to  that  effect  yesterday,  and  Mr.  Pierce  is 
in  the  city  for  that  purpose.  You  will  remember,  perhaps,  that  be 
appeared  before  the  committee  last  Saturday,  and  I  know  that  he 
intended  to  be  here  this  morning.  I  can  say  that  in  good  faith, 
because  I  know  it  to  be  true.  I  do  not  know  anything  about  the 
Senator^s  clients. 

Mr.  Richardson.  Did  he  have  any  special  features  of  the  Townsend 
bill  in  mind  that  he  was  going  to  dbcuss,  or  just  the  whole  bill? 

Mr.  Littlepage.  I  think  he  was  going  to  discuss  a  number  of  the 
features  of  the  bill.  The  counsel  of  the  Rock  Island,  I  think,  was 
going  to  discuss  the  bond  feature,  and  Mr.  Pierce  the  general  inter- 
state-commerce features  of  it.  He  is  a  gentleman  very  competent 
to  do  that. 

Mr.  Richardson.  I  would  like  mightily  to  hear  him. 

The  Chairman.  Mr.  Neale,  do  you  appear  in  opposition  to  the 
bills? 

Mr.  S.  C.  Neale.  No,  sir;  I  can  not  say  that  I  appear  either  in 
advocacy  of  or  opposition  to  the  bills.  The  position  of  the  Pennsyl- 
vania Railroad  is  a  position  of  quiescence,  not  acquiescence. 
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The  Chairman.  What  is  your  attitude,  Mr.  Paulding? 

Mr.  Charles  C.  Paulding.  Our  attitude  is  very  much  the  same, 
Mr.  Chairman,  as  Mr.  Neale  has  said  the  attitude  or  the  Pennsylvania 
Railroad  is.  There  are  some  features  about  which  we  would  Hke  to 
be  heard  later,  but  I  can  say  practically  that  at  present  we  have  no 
instructions. 

The  Chairman.  I  do  not  see  where  you  will  have  opportunity  with 
reference  to  these  bills  later,  because  we  are  endeavormg  to  close  up 
the  hearings  now  as  rapidly  as  possible,  and  if  you  wish  to  be  heard — 
and  you  do  not  wish  it,  I  understand  now — you  imist  not  complain 
if  we  do  not  permit  you  to  do  it  later. 

Mr.  Paulding.  On,  no;  I  will  not  complain.  I  am  not  in  a  position 
now,  however,  to  appear. 

Mr.  Richardson.  You  have  no  objection,  then,  with  reference  to 
the  consideration  of  the  bill? 

Mr.  Paulding.  I  have  no  particular  instructions. 

Mr.  Richardson.  You  are  just  here  to  be  informed? 

Mr.  Paulding.  Yes. 

Mr.  Richardson.  That  is  a  ver>^  proper  position  to  be  in. 

Mr.  LiTTLEPAGE.  Mr.  Chainnan,  I  believe  if  the  chairman  of  the 
comioittee  would  draw  the  conclusion  that  all  the  railroads  are  not 
opposed  to  the  bill,  it  would  \f&  an  erroneous  conclusion.  I  do  not 
know  what  the  diflFerence  between  the  eastern  and  the  western  roads 
may  be,  but 

The  Chairman.  I  do  not  know  why  we  could  not  draw  that  conclu- 
sion when  we  have  notified  the  railroads  all  over  the  United  States 
with  reference  to  the  bills,  and  notified  their  representatives  in  Wash- 
ington, and  given  them  ample  opportunity  to  be  heard,  and  when  the 
time  comes  no  one  appears  for  hearing  and  no  one  wants  to  be  heard 
in  opposition. 

Ml*.  LiTTLEPAGE.  Mr.  Chairman,  the  railroads  have  a  lot  of  very 
busj  men  down  here,  and  when  thev  do  that  you  perhaps  know  they 
do  it  at  an  expense  somewhere  to  their  business. 

The  Chairman.  The  railroads  can  appear  and  bring  in  50  or  60 
people  in  opposition  to  a  bill  in  relation  to  car  stakes,  and  a  great 
many  witnesses  in  relation  to  some  other  matter  of  minor  importance, 
and  it  seems  certain  that  they  can  not  be  more  busily  engaged  when  a 
ouestion  comes  up  that  it  regards  as  important  on  the  operation  of 
tne  roads. 

Mr.  LiTTLEPAGE.  There  is  a  difference,  I  believe,  in  the  case  of  men 
able  to  talk  about  car  stake  matters  and  these  other  matters.  A 
practical  railroad  man  who  handles  cars  can  testify  on  matters  relat- 
ing to  car  stakes,  and  the  railroads  have  enough  of  men  to  speak  on 
such  a  question. 

The  UHAIRMan.  My  observation  is  that  it  is  easier  for  the  counsel 
of  the  railroad  to  get  down  before  the  committee  than  it  is  for  the 
division  superintendent. 

Mr.  I-jITTLEPAGE.  The  only  thing  I  can  say  further,  Mr.  Chairman, 
is  that  if  the  committee  cares  to  adjourn  over  until  to-morrow,  I  can 
communicate  in  the  meantime  with  Mr.  Pierce  and  other  gentlemen 
whom  I  know  of  who  would  care  to  appear.  I  do  not  mean  to  ask  the 
committee  for  any  indulgence,  but  it  they  care  to  adjourn  over  until 
to-morrow 
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The  Chairman.  Senator,  aro  vou  |)repared  to  go  ahead  on  any  of 
the  bills? 

Mr.  Faulkner.  No,  sir;  I  do  not  think  of  it.  There  is  only  one 
bill,  and  that  is  set  for  Saturday.  I  will  be  ready  then,  and  we  will 
be  ready  on  Friday  on  the  16-hour  bill,  Mr.  Wanger's  bill;  and  we 
will  be  ready  on  Saturday,  as  suggested  by  the  chairman  yesterday, 
on  the  claims  bill. 

The  Chairman.  When? 

Mr.  Faulkner.  Saturday ,  provided  the  other  people  do  not  take  up 
the  time  on  Saturday  on  the  Townsend  and  Mann  bills.  Of  course  we 
will  have  to  be  subject  to  that  order  of  the  committee. 

Mr.  Stafford.  I  will  suggest,  Mr.  Chairman,  that  the  representa- 
tive of  the  Rock  Island 

Mr.  Faulkner.  Here  is  Mr.  Pierce  now. 

The  Chairman.  Mr.  Pierce,  are  you  ready? 

Mr.  E.  B.  Pierce.  Mr.  Chairman,  I  think  I  owe  somebody  an 
apology  this  morning. 

The  Chairman.  Do  not  waste  any  time  on  that. 

Mr.  Pierce.  I  told  Mr.  Littlepage  that  I  expected  to  be  in  Wash- 
ington this  morning,  and  I  expected  this  bill  would  be  on  for  con- 
siaeration,  and  I  told  him  that  some  time  during  the  day  I  would 
perhaps  want  to  make  some  few  remarks  on  it.  I  did  not  supfK>se 
there  was  a  set  engagement  made  for  me. 

The  Chairman.  There  was  no  set  engagement  made. 

Mr.  Pierce.  I  do  not  care  to  appear  this  morning,  because  I  have 
made  no  preparation.  If  the  committee  will  meet  to-morrow  I  will 
like  to  appear  and  be  heard  then.  1  have  been  busy  with  other 
things,  ana  have  not  had  time  to  prepare  a  statement  such  as  I  would 
like  to  make  if  I  have  anything  to  say. 

The  Chairman.  Verj^  well,  then.  Without  objection  the  com- 
mittee will  adjourn  until  to-morrow  morning. 

(Thereupon,  at  10.40  o'clock  a.  m.,  the  committee  adjourned  until 
to-morrow  morning  at  10  o'clock.) 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington  J  D.  C,  Thursday  ^  February  10,  1910, 
The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  Irving  P. 
Wanger  in  the  chair. 

Mr.  Wanger.  The  committee  will  be  in  order.  Is  anybody  ready 
to  proceed  ? 

STATEMENT  OF  ME.  E.  B.  PIERCE,  GENEBAL  SOUCITOR  OF  THE 
ROCK  ISLAND  AND  PACIFIC  RAILROAD  COMPAITT. 

Mr.  Pierce.  Gentlemen,  I  would  like  to  submit  a  few  remarks. 

Mr.  Wanger.  Very  well.  You  can  take  your  position  at  the  end 
of  the  table.  Give  your  name  to  the  stenographer  and  the  road  you 
represent. 

Air.  Pierce.  My  name  is  E.  B.  Pierce.  I  am  general  solicitor  of 
the  Rock  Island  and  Pacific  Railroad  Company,  and  my  residence  is 
Chicago. 
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I  might  say  to  the  committee  that  the  reason  I  am  here  before  you 
this  morning  to  make  a  few  remarks  on  this  bill,  the  Townsend 
bill 

Mr.  Washburn.  II.  R.  17536. 

Mr.  Bartlett.  The  Mann  bill  and  the  Townsend  bill,  that  look  as 
though  they  were  trying  to  do  the  same  thing,  though  dressed  up  a 
little  different. 

Mr.  Pierce.  As  a  matter  of  fact,  in  the  last  two  or  three  years 
our  company  has  chai]ged  me  witn  the  duty  of  looking  after  its 
interstate-commerce  litigation,  and  while  I  know  very  little  about 
the  subject,  at  the  same  time  I  have  had  perhaps  as  much  experi- 
ence as  anybody  in  our  law  department,  ana  for  that  reason  our  com- 
pany has  asked  me  to  make  an  appearance  before  the  committee. 

I  have  looked  through  the  Townsend  bill,  so  called,  and  it  is  in 
connection  with  that  bul  that  I  would  address  my  remarks.  If  the 
members  of  the  committee  desire  to  ask  me  anv  questions  relating 
to  other  bills  with  which  I  am  not  so  familiar,  I  will  do  my  best  to 
answer  any  questions  that  may  be  propounded. 

The  first  six  sections  of  the  Townsend  bill  have  to  do  with  crea- 
tion of  a  court  of  commerce.  We  are  not  opposed  to  a  court  of 
commerce.  On  the  contrary,  personally  speaking,  I  am  not  par- 
ticularly in  favor  of  it.  I  tnink,  however,  that  perhaps  taking  the 
arguments  up  one  side  and  down  the  other,  a  commerce  court  is  a 
good  thing,  and  perhaps  we  oug:ht  to  have  a  commerce  court. 

I  want  to  say  furtner  in  this  connection  that  I  am  convinced, 
from  the  last  three  or  four  years'  experience,  that  the  interstate 
commerce  law  has  been  one  of  the  most  valuable  laws  upon  our 
statute  books.  I  think  it  has  been  one  of  the  most  necessary  laws. 
I  think  that  law  should  be  given  the  most  careful  consideration  with 
a  view  to  strengthening  it  at  proper  places  and  making  it  a  strong 
working  document,  having  in  view  the  interests  both  of  the  railroad 
companies  and  the  shippers.  I  think  that  the  bill  is  of  great  ad- 
vantage to  the  railroad  companies.  I  think,  also,  it  is  of  great 
advantage  to  the  shippers. 

Mr.  Bartlett.  You  mean  the  present  law? 

Mr.  Pierce.  Yes ;  the  present  law  and  any  proper  amendment  to  it; 
and  at  the  proper  time  an  in  the  proper  way  perhaps  some  amendment 
should  be  macle  to  the  law.  I  beUeve  some  such  law  is  necessary  to 
protect  the  railroads  against  each  other.  I  beUeve  it  is  necessary  to 
protect  the  railroads  against  the  shippers,  and  the  shippers  against 
the  railroads,  and  to  protect  the  shippers  against  each  other.  The 
interests  are  so  great  and  the  pressure  is  so  great  that  I  absolutely 
beheve  we  will  not  see  the  time  in  this  country  when  it  ^^n[ll  ever  be 
possible  to  think  about  repeaUng  some  of  the  most  drastic  provisions 
of  this  law. 

I  merely  state  this  so  that  the  committee  will  understand  that  I 
am  not  one  of  those  who  are  opposed  to  any  le^slation  on  interstate 
commerce.  My  experience  convinces  me  that  it  is  necessary,  and  I 
believe  that  the  law  has  done  great  good,  and  that  our  whole  aim 
should  be  toward  a  strengthening  of  that  document  and  making  it  a 
workable  instrument. 

Now,  it  is  for  that  reason  that  I  think  a  court  of  commerce  is  a  good 
tribunal  to  create.  There  are  very  few  lawyers  scattered  around  the 
country-  that  know  very  much  about  the  interstate-commerce  law.     I 
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am  talking  about  the  generality  of  lawyers.  I  have  had  occasion  to 
come  in  contact  with  lawyers  from  New  York  to  CaUfornia  and  from 
the  Lakes  to  the  Gulf,  because  we  have  been  parties  to  a  great  many 
cases  in  all  parts  of  the  United  States,  and  tne  lawyers  as  a  rule  are 
not  very  famiUar  with  the  provisions  of  the  act.  Of  course,  when  a 
lawyer  g:ets  a  case  he  undertakes  to  inform  himself  as  best  he  can. 
It  is  still  more  true  with  the  generality  of  the  courts.  A  great  ma«y 
of  these  questions  are  arising  in  the  state  courts.  Sometimes  we 
have  got  a  question  involved  in  some  case  before  a  justice  of  the 
peace  court,  and  the  conflict  in  the  decisions  is  very  great,  and  I 
should  think  there  should  be  some  court  that  should  give  special 
attention  to  these  matters  and  become  expert  on  the  subject  so  as  to 
get  this  document,  as  I  say,  to  the  condition  of  a  consistent  working 
document  as  near  as  we  can.  The  intricacies  of  the  commerce  of  this 
country  are  such  that  you  can  never  hope  to  enact  any  statute  that 
will  meet  all  the  questions  that  will  arise  from  day  to  day.  You 
study,  and  study,  and  study,  and  question  after  question  is  pro- 
pounded to  you,  and  yet  every  question  has  just  a  little  different 
shape  to  it,  and  you  can  never,  as  I  say,  hope  to  pass  any  act  that 
will  meet  all  the  questions  that  will  arise  in  connection  witn  carrying 
on  the  vast  commerce  of  this  country.  Therefore,  in  order  to  have 
some  consistent  working  document,  it  is  going  to  be  absolutely  neces- 
sary to  iron  out  some  of  the  inconsistencies  and  some  of  the  incon- 
gruities of  any  act  or  any  hiw  by  judicial  construction,  and  whether 
the  construction  is  right  or  wTong,  it  is  important  that  that  construc- 
tion should  be  uniform  and  authoritative  for  the  guidance  and  action 
of  the  vast  throng  of  traffic  people  and  shippers  in  this  country  who 
do  not  know  from  time  to  time  whether  they  are  violating  the  law  or 
whether  they  are  not  violating  the  law. 

Now  I  think,  therefore,  that  a  court  of  commerce  will  go  very  far 
to  accomplish  this  important  purpose.  I  think  that  the  court  should 
sit  in  Washington  ana  sit  also  in  various  parts  of  the  United  States  as 
occasion  may  require.  But  I  do  doubt  whether  the  constitution  of 
the  court  as  this  bill  provides  for  will  accomplish  the  desired  end. 
This  bill  provides  that  it  shall  be  made  up  of  the  existing  circuit 
judges,  five  of  the  existing  circuit  judges;  that  the  terms  of  the 
judges  of  the  court,  as  it  is  constituted,  shall  run  from  one  to  five 
years,  and  thereafter  that  the  terms  shall  be  each  five  years,  one  judge 
stepping  down  and  out  eveiy  year. 

Now,  1  do  not  think  that  is  a  good  plan.  I  think  it  defeats  the  very 
purpose  that  we  have  in  view  in  attempting  to  create  a  court  of  com- 
merce. This  is  a  fjreat  subject,  this  intei-state  commerce.  It  is  the 
most  intricate  subject  that  we  have  to  deal  with  to-day.  It  involves 
more  phases  and  more  difficult  situations — there  is  more  detail  to  it, 
it  takes  a  wider  range — than  any  other  cjuestion  coming  before  the 
courts.  You  can  in  an  ordinary  replevin  suit  get  from  the  books 
what  the  law  of  replevin  is,  or  you  can  get  from  the  books  what  the 
law  of  ejectment  is.  But  the  commerce  of  this  country  is  built  up  in 
such  a  way  that  every  part  of  the  country  is  in  a  great  measure  de- 
pendent upon  another  part,  and  it  is  almost  impossible  for  a  man  to 
pass  upon  any  rate  case,  any  important  rate  case  involving  rates,  we 
will  say,  from  one  section  of  the  country  to  another,  without  having 
knowlecige  of  just  how  the  rates  are  built  up  all  over  the  country. 
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1  assume  that  you  have  given  the  subject  considerable  attention, 
and  I  have  no  doubt  that  you  have  been  astounded  by  the  facts  that 
you  have  found,  showing  that  this  whole  rate  structure  is  a  relative 
one,  and  that  our  whole  commerce  has  been  built  up  on  it,  and  that 
when  you  change  one  of  these  factors  or  change  one  rate,  you  imme- 
diately find  ten  thousand  other  rates  in  ten  thousand  other  communi- 
ties claiming  the  right  to  the  same  change,  or  to  some  change.  So 
that  when  a  man  approaches  the  consideration  of  one  of  these  inter- 
state commerce  cases,  he  does  not  find  everything  that  he  must  know 
in  the  books.  He  does  not  find  everything  that  he  must  know  in  the 
records,  because  if  his  decision  is  confined  entirely  to  what  he  finds  in 
the  books  and  what  he  finds  in  the  records,  he  will  not  be  able  to  decide 
that  case  as  it  should  be  with  reference  to  the  entire  interests  of  the 
country. 

Therefore  I  say  that  for  this  court  to  be  what  we  want  it  to  be, 
and  what  it  must  be  in  order  to  be  an  effective  court,  it  must  be  made 
up  of  experts,  and  that  the  term  of  office,  the  term  of  these  judges, 
must  be  such  as  to  warrant  them  in  making,  as  it  were,  a  life  study 
of  this  subject. 

Now,  you  appoint  your  first  court  of  five  judges.  You  bring  a  circuit 
judge  from  California,  who  is  only  going  to  remain  in  this  court  one 
year.  He  can  not  get  a  smattering  of  the  subject  in  one  year.  He 
could  not  even  get  moved.  The  judge  who  serves  for  a  two,  three, 
four,  or  five  year  term  will  be  in  the  same  shape.  I  think  it  ougl^t 
to  be  a  life  position,  and  I  think  the  attractions  ouffht  to  be  sucli  ad 
to  get  the  very  best  men  you  can  get.  You  should  make  it  a  life 
tenure,  and  offer  some  inducements  to  make  that  profound  study  of 
the  subject  that  they  ought  to  make  to  have  a  court  that  will  accom- 

Elish  the  purposes  that  ouglit  to  be  accomplished,  if  we  are  going  to 
ave  a  commerce  court  at  all.  I  do  not  think  you  can  get  it  by  this 
provision  at  all.  1  do  not  think  you  can  get  it.  Besides  that,  I  do 
not  see  that  there  is  an  inducement  for  a  circuit  judge  to  come  to 
Washington  for  four  or  five  years  with  the  small  increase  of  $3,000  in 
his  salary;  and  while  in  that  period  he  can  not  make  a  good  interstate 
commerce  judge  out  of  himself,  yet  during  that  period  he  is  gettin^g 
out  of  touch  with  his  own  circuit.  It  is  necessary  for  our  circuit 
judges  to  keep  in  close  touch  with  the  laws  enacted  in  their  own 
otates,  in  the  States  comprising  those  circuits.  It  is  necessary  for 
them  to  keep  acquainted  with  the  current  of  events,  and  it  is  abso- 
lutely impossible  for  a  man  to  do  that  if  he  is  coming  down  to  Wash- 
ington for  a  period  of  five  years.  So  that  you  have  an  illustration 
which  in  my  opinion  will  very  largely  disqualify  a  man  for  service  in 
his  home  circuit,  and  you  are  certain  not  to  get  the  man  who  will 
haye  time,  however  hard  he  may  work  and  however  conscientious 
he  may  be,  to  become  accomplished  in  the  interstate  lines  of  the 
country  so  as  to  give  us  just  that  kind  of  a  court  that  we  should  have. 
In  addition  to  that  you  are  constantly  changing  the  personnel  of 
the  court.  You  are  constantly  changing,  perhaps,  the  decisions  of 
the  court.  There  arc  two  sides  to  almost  all  of  these  questions.  I  do 
not  beUeve  that  you  can  get  up  a  single  question  under  the  interstate- 
commerce  act  where  plausible  arguments  can  not  be  made  on  either 
side  of  it,  and  you  have  got  to  accept  one  side  or  the  other.  You  have 
got  to  adopt  one  line  of  decision  or  the  other.     For  that  reason  the 
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personnel  of  the  court  should  be  made  permanent  at  once,  and  should 
DC  made  up  of  men,  as  I  say,  who  will  have  sufficient  inducements 
offered  to  them  to  become  that  class  of  experts  in  this  class  of  litiga- 
tion that  you  can  not  get  otherwise  than  by  making  the  positions  just 
the  same  of  those  of  other  circuit  judges. 

Mr.  Bartlett.  May  I  interrupt  there  ?     Will  it  bother  you  ? 

Mr.  Pierce.  No,  sir;  ^o  ahead. 

Mr.  Bartlett.  This  bill  that  you  are  discussing  has  four  classes  of 
■cases  in  which  exclusive  jurisdiction  is  given. 

Mr.  Pierce.  Yes.     I  have  looked  at  that. 

Mr.  Bartlett.  That  is,  for  enforcement  of  penalty,  cases  brought 
to  set  aside  orders  of  the  Interstate  Commerce  Commission,  and  one 
in  reference  to  the  Elkins  Act,  and  mandamus  proceedings? 

Mr.  Pierce.  Yes. 

Mr.  Bartlett.  Now,  what  sort  of  technical  knowledge  of  rates  or 
anything  of  that  sort  would  you  require  a  lawyer  to  have  in  order  to 
determine  the  cases  that  might  arise  under  the  exclusive  jurisdiction 
given  to  the  court  by  this  act  in  those  four  instances  ?  I  thoroughly 
agree  with  you  about  the  people  you  ought  to  have,  that  they  should 
be  experts,  and  I  think  you  probably  ought  to  appoint  a  juage  for  a 
longer  time  than  one  year;  out  I  do  not  beheve  m  a  life  tenure  for 
judges  or  anybody  else. 

Mr.  Pierce.  It  says:  **A11  cases  for  the  enforcement,  otherwise 
than  by  adjudication  and  collection  of  a  forfeiture  or  penalty  or  by 
infliction  or  criminal  punishment,  of  any  order  of  tne  Interstate 
Commerce  Commission  other  than  for  the  payment  of  money." 
Now,  the  Interstate  Commerce  Commission  have  very  large  ]M)were 
under  the  act.  They  have  the  power  to  prescribe  all  forms  of  tariffs. 
They  have  powers  to  prescribe  your  accounting  rules.  They  have 
powers  under  the  interstate-commerce  act  to  do  hundreds  of  things. 

Mr.  Bartlett.  When  a  case  under  that  section  reaches  a  judge  in 
the  court  of  commerce,  it  will  have  been  thoroughly  sifted  out  by  the 
Interstate  Comrnerce  Commission  and  all  the  facts  will  be  presented 
by  both  sides,  will  they  not,  if  you  are  going  to  enforce  an  order? 

Mr.  Pierce.  That  is  entirely  true,  but  if  the  purpose  of  this  act  is 
simply  to  get  a  court  that  will  say  that  *Hhe  Interstate  Commerce 
Commission  has  passed  upon  this  thin^,  and  we  will  not  look  into  it," 
very  little  would  be  accomplished  by  it. 

Mr.  Bartlett.  That  was  not  the  purpose  of  my  question. 

Mr.  Pierce.  But  if  vou  are  going  to  have  a  court  that  will  go  into 
the  consideration  of  all  the  questions  they  have  considered  in  order 
to  come  to  a  conclusion,  you  will  necessarily  have  to  have  experts. 
I  dare  say  there  are  not  ten  lawyers  in  the  United  States — that  may 
be  a  small  number — but  there  are  ver>'  few  lawyers  in  the  United 
States  who  know  anything  about  the  accounting  rules  of  the  rail- 
roads. 

Mr.  Bartlett.  Very  few  of  railroad  lawyers  or  anybody  else? 

Mr.  Pierce.  Yes;  verv  few  railroad  lawyers  or  anybody  else. 
The  Interstate  Commerce  Commission  has  Mr.  H.  (\  Adains.  an 
Accounting  expert,  and  it  has  been  a  lifelong  study  with  him. 

Mr.  Adamson.  If  you  build  up  a  special  court  where  there  are 
five  judges  and  a  few  lawyers  who  practice  there,  and  they  are  the 
only  ones  expected  to  know  this  thing,  you  will  encourage  the  idea 
that  other  lawyers  need  not  know  those  subjects. 
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,  Mr.  PiEKCE.  That  may  be,  Judge:  but  what  I  do  say  is  that  these 
matters  are  of  supreme  importance,  and  everybody  can  not  know 
them,  and  they  have  got  to  be  dealt  with  by  governmental  authority, 
and  conseauently  there  must  be  both  on  the  commission  that  is 
dealing  witn  it  and  on  the  court  that  is  deaUng  with  it  at  least  expert 
bodies. 

Mr.  Adamson.  I  suppose  the  experts  in  everv  business  where  thej 
had  a  lawsuit  would  see  to  the  presenting  of  all  the  facts  in  the  suit 
so  that  every  lawyer  and  the  judge  on  tne  bench  could  understand 
the  law. 

Mr.  Pierce.  That  is  true  of  an  ordinary  lawsuit,  but  you  can  not 
take  one  important  rate  suit  or  a  case  involving  accounting  rules  or 
the  tariff  rules  of  the  commission,  all  of  which  must  be  made  with 
reference  to  other  rules  and  with  reference  to  the  entire  commerce 
of  the  country — ^you  can  not  exhaust  that  subject  in  connection  with 
any  one  case  that  you  have  under  consideration.  It  is  absolutely 
impossible,  and  I  do  not  believe,  if  you  are  going  to  regulate  these 
things  by  governmental  authority,  that  you  snould  undertake  to  do 
it  except  by  expert  bodies. 

Now,  if  you  are  not  going  to  do  that;  if  you  are  not  going  to  have 
an  expert  court,  then  we  are. going  to  a  useless  expense  and  to  useless 
trouble  in  creating  this  court;  because  otherwise  you  might  as  well 
leave  it  to  the  present  judicial  machinery  that  we  have  already  organ- 
ized, and  let  them  deal  with  it  just  as  they  do  now.  But  if  you  are 
going  to  have  one  special  court,  let  it  be  an  expert  court,  and  let  it 
be  organized  along  the  line  to  accomplish  the  purpose  you  want  to 
accomplish. 

Mr.  Bartlett.  What  provisions  would  you  add  that  are  not  con- 
tained in  the  Townsend  bill'^ 

Mr.  Pierce.  I  would  add  the  qualification  of  life  tenure. 

Mr.  Bartlett.  Yes;  and  you  say  we  ought  to  have  experts. 

Mr.  Pierce.  I  think  you  have  got  to  start  out  probably  with  men 
who  do  not  know  very  much  about  the  subject.  I  do  not  know 
whether  or  not  vou  could  constitute  the  court  at  fii-st  with  exports, 
but 

Mr.  Bartlett.  The  point  you  are  pressing  is  not  so  much  that  you 
should  have  experts  to  start  with,  but  that  you  should  select  such 
men  as  may  become  exj  eits  and  give  them  sufficient  tenure  so  that 
they  will  eventually  become  experts? 

Mr.  Pierce.  Yes;  so  that  they  will  work  in  to  the  propei*  qualifi- 
cations. 

Mr.  Bartlett.  May  I  ask  you  another  question  ? 

Mr.  Pierce.  Yes,  sir;  certainly. 

Mr.  Bartlett.  Some  years  ago,  before  the  passage  of  the  Hepburn 
Act,  in  March,  1906,  or  in  1904,  a  plan  something  l&e  this  for  a  com- 
merce court  was  very  much  discussed  and  put  forward  by  Judge  Gross- 
cup.  Do  vpu  remember  what  he  suggested?  In  fact,  I  think  he 
drew  a  bill  and  presented  it  to  a  meeting  of  the  Manufacturers' 
Association  in  1904.     Do  you  remember  what  his  plan  was? 

Mr.  Pierce.  No.  sir;  I  do  not.  I  remember  that  Judge  Grosscup 
had  a  great  deal  to  say  about  interstate  commerce  matters  generally. 
He  seems  to  have  given  the  subject  a  great  deal  of  thought,  and  at  the 
time  the  Hepburn  bill  was  up  I  recollect  they  had  something  up  there 
known  as  the  Grosscup  plan.     But  that  has  been  three  or  four  years 
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ago,  and  just  what  the  details  were  I  do  not  remember;  I  have  for- 
gotten. 

I  think  that  is  all  I  want  to  say  on  the  question  of  the  court,  unless, 
there  is  some  other  question  that  the  committee  wants  to  ask  me 
about. 

Now,  section  7  of  the  Townsend  bill  provides  for  agreements  between 
the  carriers  subject  to  this  act,  specifying  the  classifications  of  freight 
or  rates.  Undoubtedly  this  section  was  intended  to  authorize  com- 
peting railroads  to  make  agreements  fixing  rates. 

Mr.  Bartlett.  You  mean  to  allow  pooling? 

Mr.  Pierce.  Xo,  sir. 

Mr.  Adamson.  To  change  the  name,  merely.  '* Pooling''  is  not 
acceptable  ? 

Mr.  Pierce.  Oh,  no.  This  is  not  pooling  at  all.  This  is  author- 
izing railroads  to  make  rates  by  agreement.  The  purpose  of  this  sec- 
tion is  all  right.  It  ought  to  be  enacted  into  law,  because  it  is  a 
great  hardship  upon  the  railroads  and  the  commerce  of  the  country' 
to  say  that  radroads  shall  be  guilty  of  committing  a  crime  every  time 
they  do  things  that  are  absolutely  necessary  to  be  done  in  order  to 
carry  on  the  business  of  this  country.  You  can  not  cany  it  on  unless 
you  fix  these  rates  more  or  less  by  agreement.  I  think  this  section 
as  it  is  drawn  does  not  mean  exactly  what  it  says,  or  does  not  say 
exactly  what  it  means  to  say,  and  I  think  the  provisions  of  it  are 
extremely  cumbei^some. 

Mr.  Adamson.  You  think  it  will  possibly  permit  them  to  c^ase 
competition,  do  you? 

Mr.  Pierce.  Xo,  sir;  I  do  not.  I  think  the  curse  of  the  countiy 
to-day  is  the  competition  between  the  railroads. 

Mr.  Adamson.  You  do  not  deny  that  under  that  agreement  they 
might  agree  to  quit  competing  together? 

Mr.  Pierce.  No,  sir;  they  will  compete  just  as  much  after  this  bill 
is  passed  as  they  compete  now,  because  there  is  not  any  denying  the 
fact  that  you  can  not  make  the  rates  of  this  country  without  an 
arrangement  of  some  sort,  or  an  agreement.  I  take  it  that  this  bill 
is  only  intended  to  authorize  or  legalize  just  what  is  actually  being 
done  to-day. 

Mr.  Adamson.  You  do  not  think  they  compete  much  to-day? 

Mr.  Pierce.  Yes,  sir.  I  think  the  competition  to-day  is  outrageous. 
I  think  the  competition  to-day  is  so  strong  that  it  is  destructive  of 
the  interests  of  the  railroads  and  destructive  of  the  commercial 
interests,  and  it  certainly  results  in  the  greatest  economic  waste  that 
you  could  possibly  think  of.  I  think  the  competition  between  the 
railroads  to-day  is  so  fierce  that  it  is  resulting  m  an  economic  waste 
to  the  shippers  of  this  country  which,  if  estimated  and  put  down  in 
dollars  and  cents,  would  startle  the  whole  United  States. 

Mr.  Russell.  Do  you  think  the  competition  between  the  railroad 
companies  affects  injuriously  the  shipper?  • 

Mr.  Pierce.  Well,  I  will  give  you  an  illustration  of  that.  If  the 
railroad  companies  to-day  were  permitted  or  required  to  provide 
only  those  reasonable  facilities  that  are  necessary  to  carry  on  the 
commerce  of  this  country,  millions  and  millions  of  dollars  would 
be  saved.  Now,  to  give  you  a  concrete  illustration:  Between  the 
city  of  Chicago  and  tlie  city  of  St.  I^uis  we  have  seven  competing 


Digitized  byVjOOQlC 


BILLS  AFFECTING  INTERSTATE   COMMERCE.  775 

lines,  the  Santa  Fe,  the  BurUngton,  the  Milwaukee,  the  Rock  Island, 
the  Santa  Fe,  the  Alton,  and  the  Great  Western;  seven  important 
lin^. 

Mr.  Russell.  You  enumerated  the  Santa  Fe  twice. 

Mr.  Pierce.  Well,  there  are  seven  Unes  now.  I  may  have  over- 
looked one. 

Mr.  Adamson.  I  was  going  to  ask  why  it  was  they  competed. 
It  seems  that  they  '* bunch  their  hits*'  when  they  are  competing, 
And  confine  themselves  to  particular  sections. 

Mr.  Pierce.  We  have  those  seven  roads  between  Chicago  and 
St.  Louis.  If  you  will  stand  in  the  Union  Depot  at  Kansas  Citv 
any  night  about  6  o'clock  you  will  see  everjr  one  of  those  roads 
sending  out  a  brilUantly-lighted  passenger  train,  carrying  a  dining 
car  and  sleepers  and  chair  car  and  day  coaches,  and  so  forth.  Every 
fellow  is  trying  to  get  the  business. 

Mr.  Adamson.  At  that  place? 

Mr.  Pierce.  Yes;  at  that  place.  There  is  not  more  than  enough 
business  probably  to  fill  up  two  of  tliose  trains,  and  yet  every  fellow 
among  them  is  getting  all  of  it  he  can,  and  the  chances  are  that 
each  one  of  those  trains  is  riinning  with  a  third  of  a  load. 

Mr.  Adamson.  You  can  tell  them  when  you  get  home  that  they 
can  relieve  that  situation  if  they  will  by  putting  their  energies  into 
places  where  the  competition  is  not  so  fierce. 

Mr.  Pierce.  That  may  be  true;  but  the  running  of  so  many  trains 
of  that  kind,  resulting  from  competition  in  order  to  get  a  share  of  the 
business,  results  in  a  great  economic  waste  on  the  part  of  the  railroads, 
which,  of  course,  falls  eventually  upon  the  public.  Now,  I  say  if  the 
railroad  companies  were  permitted  to  pool  that  business  and  fill  two 
of  those  trains  comfortably,  which  would  be  giving  the  public  all  the 
accommodations  necessary,  there  you  would  have  a  gieat  saving. 
You  can  do  it  all  over  this  country.  In  the  freight  business  it  is  the 
same  way.  You  will  find  competition  of  that  kind  between  railroads 
in  all  the  great  centers  of  this  country,  and  I  say  if  the  railroad  com- 
panies were  given  an  opportunity  to  pool  their  business  so  as  to  shut 
off  this  waste  and  this  excessive  competition  the  public  would  get 
just  as  good  service  and  we  would  save  all  this  tremendous  expense 
that  results  from  this  competition. 

Mr.  Adamson.  Then  you  do  believe  that  if  this  section  were  adopted 
it  would  permit  them,  by  agreement,  to  cut  off  competition? 

Mr.  Pierce.  No,  sir.  Making  rates  by  agreement  and  pooling  are 
two  different  thin^.     They  have  no  relation  to  each  other. 

Mr.  Adamson.  One  may  mean  more  than  the  other? 

Mr.  Pierce.  ^*  Pooling  means  that  these  railroads  that  I  have 
spoken  of  between  Chicago  and  Kansas  City  would  be  permitted  to 
get  together  and  say,  ^*We  will  provide  two  trains  to  carry  these 
people  from  Chicago  to  Kansas  City, "  say,  for  instance,  over  the  liock 
Island  and  the  Burlington,  and  then  apportion  the  income  among  the 
roads  so  as  to  save  the  expense  to  the  public  and  to  the  railroads  by 
not  running  these  five  other  trains.  That  is  what  is  meant  by  ''  pool- 
ing." What  is  meant  by  making  rates  by  agreement  is  that  these 
five  railroads  running  between  Chicago  and  Kansas  City  have  neces- 
sarily got  to  have  the  same  rates.  You  can  not  carry  on  the  business 
unless  thev  have. 
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Mr.  Adamson.  If  it  does  not  eliminate  competition,  and  all  run 
along  the  same  without  any  more  business,  it  would  not  make  any 
more  business  if  you  did  agree  upon  a  rate. 

Mr.  Pierce.  There  is  just  so  much  business,  and  every  fellow  is 
trying  to  get  the  business.  Now,  in  order  to  eliminate  the  economic 
waste  that  I  have  spoken  of,  you  can  do  that  by  pooling.  But  the 
purpose  of  this  section  now  is  to  say  to  these  railroads  that,  **  In  addi- 
tion to  allowing  you  to  pool  your  earnings,  we  will  also  allow  you  to 
fet  together  and  agree  upon  what  the  rate  shall  be  from  Chicago  to 
[ansas  City.'^ 

Mr.  Adamson.  You  mean,  agree  upon  a  common  rate  that  will  be 
profitable  to  everybody,  whether  you  do  more  business  or  not? 

Mr.  Pierce.  Yes. 

Mr.  Russell.  Did  I  understand  that  you  said,  in  reference  to  the 
seven  competing  lines  between  Chicago  and  Kansas  City,  that  the 
probability  was  that  a  portion  of  that  business  was  now  being  done 
at  a  loss  ? 

Mr.  Pierce.  No.     I  did  not  say  it  was  being  done  at  a  loss. 

Mr.  Russell.  Then  where  does  the  economic  waste  come  in,  if  the 
business  is  not  done  at  a  loss? 

Mr.  Pierce.  By  the  running  of  the  five  extra  trains  you  might 
be  getting  a  profit  on  that  extra  business,  and  you  might  get  enough 
of  a  profit  out  of  it  to  pay  the  actual  expenses,  but  it  necessarily  fol- 
lows that  if  you  carry  all  the  people  who  travel  between  those  places 
in  two  passenger  trains  instead  of  seven  you  would  be  saving  the 
running  of  five  passenger  trains  daily  a  distance  of  500  miles  each 
way  every  year,  and  some  of  them  two  trains  each.  You  are  cer- 
tainly expending  a  great  deal  of  money  for  something  that  ought 
not  to  entail  expenditure.  The  only  way  that  can  be  remedied  is  by 
pooUng. 

Mr.  Russell.  The  moral  of  that  is  that  if  you  are  spending  a  lot 
of  money  that  you  ought  not  to  spend  you  must  recoup  the  Toss  in 
some  other  way? 

Mr.  Pierce.  Yes.  You  have  got  to  got  it.  These  railroads  are 
organized  as  common  carriers.  They  are  authorized  to  run  trains 
between  Chicago  and  St.  Louis  and  between  (^hicago  and  Kansas 
City,  and  the  law  requires  them  to  run  expeditious  service,  and  the 
public  does;  and  if  each  fellow  does  not  run  the  very  best  train,  he  is 
out  of  the  business,  and  if  he  does  do  it  the  public  will  sufler  more  than 
if  he  does  not  do  it,  whereas  by  pooling  their  earnings  the  companies 
wouhl  save  a  great  deal  of  money  to  themselves  and  to  the  public. 

Mr.  Ri'ssELL.  1  do  not  think  the  public  would  care  to  see  the  com- 
panies incur  an  economic  waste,  but  suppose  you  could  save,  as  you 
say,  the  amount  of  money  that  is  lost  in  that  way.  What  assurance 
could  we  have  that  it  would  not  find  its  way  into  increased  dividends 
instead  of  lower  freight  rates? 

Mr.  Pierce.  You  have  an  Interstate  Commerce  Commission  which 
is  authorized  to  investigate  freight  rates  and  hear  complaints  and 
reduce  those  rates.  You  have  got  all  the  governmental  authority 
that  you  possibly  can  have  to  do  that.  You  are  provided  against 
that.  I  think  I  have  had  more  interstate-commerce  cases  than  any 
other  man  in  the  United  States  in  the  last  three  years,  since  the 
passage  of  the  Hepburn  Act,  since  we  have  been  trying  these  cases, 
and  if  I  have  ever  seen  a  single  case  of  any  importance  where  the 
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single  issue  involved  was  an  unreasonable  rate,  I  do  not  remember  it. 
It  was  a  question  of  relation  entirely.  The  rates  in  this  country  are 
not  high;  they  are  low.  This  continual  talk  about  excessive  rates 
and  impositions  upon  the  pubUc  is  a  fraud  and  a  farce.  It  is  not  so. 
It  may  De  true  that  in  certain  quarters  certain  rates  dLscriminate,  and 
it  may  be  true  that  in  certain  places  people  have  suffered  just  as 
much  by  a  discrimination  as  tney  would  suffer  by  an  inherently 
unreasonable  rate.  But  in  this  country  to-day  we  have  not  got 
unreasonable  rates,  and  you  need  not  give  yourselves  any  concern,  in 
my  opinion,  that  anybody  in  this  country  at  any  time  m  the  future 
will  ever  be  called  upon  to  pay  an  inherently  unreasonable  rate. 

Mr.  Russell.  Your  line  runs  into  the  Indian  Territory,  does  it 
not — from  Texas? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Russell.  Do  vou  know  what  the  rate  is  on  coal  from  McAlester 
to  Fort  Worth? 

Mr.  Pierce.  Well,  I  have  just  had  a  case  involving  rates  from  the 
Hartford  mines,  and  the  McAlester  mines,  and  the  Henrietta  mines, 
and  the  mines  in  Kansas,  I  beUeve;  involving  rates,  in  fact,  from  all 
of  those  mines  to  Texas  and  Louisiana.  The  differentials  and  the 
coal  rates  to-day  from  all  those  points  to  all  Texas  points  are  affected 
by  an  order  of  the  Interstate  Commerce  Commission  that  can  not 
be  changed  by  the  railroad  companies  by  an  advance  within  two 
years  from  the  date  of  the  order  of  the  commission.  Of  course  it 
was  a  very  complicated  and  long  case,  involving  himdreds  of  rates, 
and  I  comd  not  carry  the  rates  in  my  mind.  I  do  not  happen  to 
remember  the  one  you  speak  of,  but  whatever  rate  is  in  effect  to-daj 
from  Oklahoma  to  Texas,  or  from  the  old  Indian  Territory,  it  is 
adjusted  by  this  body,  which  was  constituted  by  Congress  to  fix  rates, 
and  there  are  none  that  are  put  in  by  the  railroad  companies. 

I  will  say  that  in  that  case  there  was  a  very  heavy  reduction  made 
in  some  of  our  coal  rates.  In  fact,  they  were  reduced  in  some  cases 
lower  than  we  thought  they  ought  to  be,  but  they  were  put  in  just  as 
ordered  by  the  commission,  and  they  are  in  to-day,  and  they  can  not 
be  changed  except  by  order  of  the  commission.  And  whatever  the 
rate  is,  it  a  government-made  rate  and  not  a  railroad  rate. 

Mr.  Stafford.  What  lines  did  you  refer  to  in  speaking  a  moment 
ago  as  to  compelling  the  railroads  to  run  expeditious  passenger  trains 
between  Chicago  and  Kansas  City? 

Mr.  Pierce.  I  did  not  mean  to  be  understood  as  saying  that  there 
was  any  federal  law  or  any  state  law  that  required  the  Rock  Island, 
for  instance,  to  run  an  eight-hour  train  from  St.  Louis  to  Chicago. 
What  I  meant  was  that  the  law  requires  the  railroad  companies  to 
give  expeditious  and  reasonable  service.  Now,  in  the  light  of  those 
conditions  that  are  built  up,  that  is  almost  as  strong  a  mandate  or 
direction  as  saying  directly  that  you  must  run  an  eight-hour  train, 
because  it  has  been  done  so  long  and  by  other  railroads  that  if  we 
should  undertake  to  show  that  a  service  longer  than  eight  hours  was  a 
reasonable  service,  we  could  not  get  an  affirmative  verdict  from  a 
jury. 

Mr.  Stafford.  TIuto  is  no  law  to  compel  the  Nickel  Plate  and 
West  Shore  to  run  an  eight-hour  train  just  Decause  the  Pennsylvania 
has  an  eight-hour  limited,  is  there? 

Mr.  Pierce.  No,  sir.     Those  are  special  trains. 
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Mr.  Stafford.  The  speed  is  determined  by  the  character  of  the 
road,  and  the  Nickel  Plate  and  the  West  Shore  could  not  maintain 
the  eight-hour  trains  because  thev  have  not  the  requisite  facilities? 

Mr.  riERCE.  No.  The  Nickel  rlate  has  not  much  passenger  busi- 
ness. I  suppose  any  one  wanting  to  travel  to  Chicago  would  no  more 
think  of  taking  the  Nickel  Plate  than  he  would  of  taking  a  boat  line 
by  way  of  Newfoundland.  You  do  not  hear  of  it  often  as  a  passenger 
road.  The  result  is  that  as  to  passenger  traffic  it  has  substantiidlj 
gone  out  of  business.  The  only  reason  that  the  Nickel  Plate  is 
enabled  to  practically  go  out  of  business  as  a  passenger  road  and  not 
be  considered  in  that  categon^  is  that  there  are  other  roads  that 
supply  that  service,  and  the  Nickel  Plate  has  enough  freight  business 
to  make  sufficient  earnings  to  keep  it  going. 

Mr.  Stafford.  Those  second-class  roads  carry  a  certain  traffic  to 
New  York 

Mr.  Pierce.  Yes.  They  are  differential  roads  that  can  not  com- 
pete with  the  Pennsvlvania  or  the  New  York  Central,  and  for  that 
reason  they  have  a  fare  that  is  a  little  less  than  the  others,  and  they 
arc  known  as  the  differential  lines. 

Mr.  Stafford.  Who  determines  the  26-hour  limit,  and  what  was 
the  occasion  for  it  ? 

Mr.  Pierce.  I  am  not  connected  with  those  eastern  roads,  and  I 
do  not  know  anything  about  it,  except  what  I  read  in  the  papers  and 
the  time  cards.  Who  determines  it  or  how  long  a  time  it  takes  to  do 
it,  I  do  not  know;  but  these  things  usually  result  from  long  warfare 
between  railroads. 

Mr.  Stafford.  That  26-hour  limit  has  been  in  existence  for  a 
great  number  of  years,  and  yet  it  has  not  been  lowered  even  with 
the  improvement  of  the  locomotive  traffic  ? 

Mr.  Pierce.  My  personal  knowledge  of  passenger  conditions 
between  Chicago  and  New  York  is  limited  to  a  comparatively  recent 
time.  These  things  antedate  that  time,  so  that  I  could  not  give 
you  much  personal  information  on  the  subject.  But  I  do  know  in 
a  general  way  that  present  schedules  and  present  conditions  have 
resulted  from  long  and  destructive  wars  in  the  past  between  these 
roads  as  to  what  the  rates  and  time  should  be.  For  instance,  one  of 
these  differential  lines  would  say  to  the  New  York  Central  line, 
''  We  can  not  compete  with  you  in  time,  so  we  are  going  to  make  a 
fare  of  $10  less  than  you  do.  We  will  make  up  our  handicap  as  to 
time  by  a  reduction  of  rate.*'  The  New  York  Central  will  probably 
come  back  and  say,  *'If  you  will  make  that  reduction  of  rate,  we 
will  give  the  public  not  only  an  expedited  service,  but  we  will  also 
give  the  same  rate  that  you  do.^'  In  the  past  destructive  wars  have 
resulted,  and  it  is  out  of  these  wars  that  manv  of  the  present  con- 
ditions as  to  standard  time  and  schedules,  and  so  forth,  have  come. 

Mr.  Stafford.  Are  there  any  differential  lines  in  the  territory 
west  of  Chicago?  I  remember  the  Chicago  Great  Western  and  the 
Wisconsin  Central  received  some  differential  rates  from  competing 
roads,  and  I  wondered  if  they  are  still  in  existence. 

Mr.  Pierce.  I  am  pretty  sure  there  are  no  differential  lines  west 
of  Chicago.  I  think  they  are  all  on  the  same  basis,  and  that  whatever 
rates  are  made  by  one  are  necessarily  made  by  the  others.  Of  course 
it  is  not  necessarv  to  a  railroad  that  it  shall  make  the  same  rat^s  over 
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its  lines  as  its  competitor,  but  it  is  necessary  for  the  protection  of 
shippers. 

Sir.  Stafford.  This  policy  of  differentials  as  to  passenger  traffic 
has  never  been  recognized  in  freight  traffic  except  through  pools? 

Mr.  Pierce.  Oh,  ves.  There  are  differential  Hnes  now  in  freight 
business,  taking  rail-and-lake  routes  east  of  Chicago,  and  taking 
water-and-rail  routes  east  through  the  South  Atlantic  ports. 

Mr.  Stafford.  I  refer  to  all-rail  lines. 

Mr.  Pierce.  No,  sir.  I  do  not  think  there  are  as  to  all-rail  Unes. 
There  is  no  pooling  at  this  time  anywhere. 

Mr.  Stafford.  I  know  that. 

Mr.  Richardson.  There  is  a  subject  not  directly  connected  with 
what  you  have  been  discussing.  I  desire  to  get  your  idea  of  the  latter 
part  of  section  9,  as  to  that  paragraph  on  page  17  which  says,  ''When- 
ever there  shall  be  filed  with  the  commission  any  schedule  stating  a 
new  individual  or  joint  rate,  fare,  or  charge,''  etc. 

Mr.  Pierce.  If  you  will  pardon  me  just  a  moment,  I  am  coming 
over  to  that  presently.  I  am  on  my  way  to  that  section,  and  I  will 
take  it  up  later.  I  would  Uke  to  finish  my  discussion  on  section  7  at 
this  time,  before  going  to  that. 

Mr.  Richardson.  Very  well;  I  will  call  your  attention  to  it  later. 

Mr.  Bartlett.  May  I  ask  you  in  relation  to  those  seven  trains  you 
spoke  of  as  going  from  Chicago  to  St.  Louis,  and  the  economic  waste 
by  reason  of  the  fact  that  competition  requires  all  seven  to  be  run, 
whereas  if  they  were  able  to  make  an  agreement  they  would  be  able 
to  save  the  expense  of  running  some  of  the  trains?  You  mean  less 
than  the  seven  trains? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Bartlett.  Probably  four  trains  would  carry  all  the  passen- 
gers? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Bartlett.  And  at  least  three  of  them  would  go  out  of  busi- 
ness, so  far  as  carrying  that  particular  traffic  is  concerned? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Bartlett.  Would  not  that  reduce  the  employment  of  labor- 
ers and  engineers  and  brakemen  and  firemen,  and  everybody  of  that 
sort,  and  the  economic  waste  would  be  not  only  in  the  material  that 
it  takes  to  run  the  trains,  but  the  economic  waste  would  also  extend 
to  the  unnecessary  employment  of  people  to  run  seven  trains  when 
four  would  do? 

Mr.  Pierce.  Well,  it  requires  fuel,  and  it  requires  oil,  and  so  on. 
If  the  purpose  of  the  law  is  to  make  it  so  as  to  require  as  manv  trains 
to  be  run  as  possible  for  each  passenger  and  each  ton  of  freight,  I  do 
not  think  the  railroads  would  nave  any  objection  to  it,  provided  they 
were  given  opportunity  to  earn  rates  which  would  enable  them  to 
defray  these  expenses. 

Mr.  Bartlett.  How  would  you  determine  which  of  the  railroads 
would  run  the  trains,  so  that  there  would  not  be  more  than  three 
trains? 

Mr.  Pierce.  How  would  you  determine? 

Mr.  Bartlett.  Yes.  You  say  you  would  run  three  trains  between 
Chicago  and  Kansas  City  or  St.  Louis  instead  of  seven.  How  would 
you  determine  that? 
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Mr.  Pierce.  Well,  if  you  and  I  were  going  to  sit  down  and  buy  or 
sell  a  piece  of  land,  if  you  wanted  to  sell  me  a  piece  of  land  or  a  stock 
of  goods,  we  would  talk  over  the  details  of  the  transaction,  and  I 
would  ask  you  to  tell  ^le  what  you  thought  of  it,  and  I  would  tell  you 
what  I  thought  of  it,  and  we  would  talk  over  the  details,  and  that 
would  be  a  matter  of  negotiation. 

Mr.  Bartlett.  And  the  railroads  that  did  not  run  the  trains 
would  be  entitled  to  participate  in  the  earnings  of  those  that  did  run  ? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Stafford.  That  is  predicated  on  the  idea  that  the  railroad 
traffic  is  a  monopoly  and  snould  be  run  with  that  in  view. 

Mr.  Pierce.  There  is  no  reason  why  you  could  not  be  allowed  to 
pool  earnings  when  you  must  operate  under  certain  restrictions  and 
regulations.  It  is  not  intended  that  there  shall  be  no  competition. 
Let  me  refer  to  this:  You  gentlemen  just  read  the  decisions  of  the 
court  and  the  Interstate  Commerce  Commission.  For  instance,  take 
the  yellow-pine  cases  from  your  State,  Judge  Adamson,  which  were 
before  the  commission  a  few  years  ago,  and  from  all  the  territory 
south  of  the  Ohio  River  to  points  north,  where  every  railroad  in  that 
territory  was  a  party  to  the  rate,  and  where  they  were  brought  before 
the  Interstate  Commerce  Commission,  and  where,  after  the  hearings, 
the  Interstate  Commerce  Commission  fixed  the  rate.  In  that  case 
some  lines  showed  that  they  were  not  making  anything  scarcely  on 
that  lumber  traffic,  while  other  lines  showed  that  the  ousiness  was 
probably  profitable.  That  is,  the  records  showed  that  it  was  prob- 
ably profitable.  You  did  not  find  the  Interstate  Commerce  Cona- 
mission  sitting  down  in  that  case  and  saying  to  one  line  that  it 
could  get  only  3  mills  a  mile  per  ton,  and  saying  to  another,  "We 
will  let  you  get  16  mills,''  and  to  another,  "You  can  not  charge 
but  14.''  When  they  came  to  fix  the  orders,  they  fixed  a  14-cent 
rate  for  every  route,  regardless  of  the  financial  condition  of  the  rail- 
road hauling  that  traffic.  The  fact  is,  they  could  not  have  done 
otherwise. 

I  cite  that  to  vou  because  it  is  not  the  purpose  of  the  law  or  the 
understanding  of  the  Interstate  Commerce  Commission  or  anybody 
who  knows  anything  about  the  working  of  the  interstate-commerce 
law  that  there  should  be  different  rates,  or  can  be,  by  competing 
routes,  because  if  you  did,  you  would  not  only  put  the  competing 
roads  out  of  business,  but  you  would  also  put  the  shipping  interests 
out  of  business. 

Mr.  Adamson.  Suppose  they  agree  upon  a  rate,  or  the  commission 
fixes  a  rate  common  to  all.  Are  there  not  other  ways  in  which  they 
can  compete  under  those  conditions?  Let  the  seven  railroads  you 
speak  of  make  rates  profitable  to  all  of  them.  Can  they  not,  by 
means  of  special  equipment  and  other  attractions,  induce  people  to 
give  them  traffic?  Would  not  the  competition  be  there,  even  after 
you  had  fixed  the  rate  any  way  you  please?  Would  not  the  com- 
petition be  just  as  sharp? 

Mr.  Pierce.  Yes;  that  is  what  I  was  saying.  Somebodv  asked 
the  question  about  pooling,  and  I  digressed  a  little  and  got  oflT  on  the 
subject  of  pooling,  which  has  no  reference  to  this  bill.  I  was  simply 
giving  you  some  ideas  of  my  own,  which,  perhaps,  may  be  treated  by 
the  committee  as  purely  gratuitous  and  unnecessary.     But  this  is  a 
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general  running  discussion,  and  pooling  has  nothing  to  do  with  this 
section. 

To  come  back  now  to  my  illustration.  The  law  to-day  does  not 
permit  the  railroads  runnmg  between  Chicago  and  Kansas  City, 
taking  those  as  an  illustration,  to  get  together  and  say,  for  instance, 
that  tlie  passenger  rate  between  those  points  shall  be  $10. 

Mr.  Adamson.  Yes;  you  set  out  with  the  idea,  Mr.  Pierce,  that 
comi>etition  was  destructive,  and  you  wanted  to  eliminate  the  com- 
petition. I  would  allow  you  to  change  the  name,  and  I  would  allow 
you  to  dismiss  the  word  *  Spooling"  from  the  dictionary,  and  allow 

irou  to  fix  a  rate  by  lot  or  agreement  or  in  any  other  way,  in  fact,  to 
et  those  roads  make  a  living  after  dividing  the  business;  and  yet 
after  that  will  not  competition  still  be  destructive  if  they  are  per- 
mitted by  different  equipment  and  different  inducements  to  attract 
trade? 

Mr.  Pierce.  The  mere  fact  that  w^e  may  be  permitted  under  this 
bill  to  get  together  and  say,  **The  rate  shall  be  so  much,"  will  have 
no  effect  on  competition.  It  will  be  just  as  strong  as  before.  That 
is  the  point,  is  it  not? 

Mr.  Adamson.  Yes. 

Mr.  Pierce.  The  competition  will  be  just  as  strong.  As  I  under- 
stand the  purpose  of  this  act,  it  is  to  permit  the  railroad  companies 
to  say  what  tne  rates  shall  be,  but  it  can  not  have  any  effect  upon 
competitive  conditions,  such  as  equipment,  and  the  matter  of  time, 
and  phonographs,  and  stenographers,  and  manicurists,  and  baths, 
and  flowers,  and  everything  they  can  put  in  a  train  to  make  it  attrac- 
tive. 

Mr.  Richardson.  How  do  you  say  this  bill  intends  that  the  rail- 
roads shall  fix  the  rate? 

Mr.  Pierce.  The  bill  says  so. 

Mr.  Richardson.  Don't  you  know  that  this  bill  takes  from  the 
common  carrier  in  effect  the  power  to  initiate  a  rate? 

Mr.  Pierce.  No,  9ir. 

Mr.  Richardson.  Are  you  not  mistaken  about  that?  Is  it  not 
true  that  no  rate  can  be  changed  without  the  consent  of  the  Interstate 
Commerce  Commission  before  it  goes  into  effect  ? 

Mr.  Pierce.  No,  sir.  The  bill  says  in  another  place  that  upon  the 
filing  by  the  Interstate  Commerce  Commission  of  a  rate,  an  increased 
rate,  it  majr  suspend  that  rate  during  a  period  of  sbcty  days  until 
they  investigate  and  ascertain  if  the  advance  is  reasonable.  But  the 
railroad  by  this  bill  is  in  no  way  deprived  of  the  initiative  in  making 
rates. 

Mr.  Richardson.  I  want  to  talk  about  that  when  you  reach  it. 
You  said  the  bill  did  not  prevent  the  common  carriers  from  fixing  the 
rate  at  any  time.     I  do  not  agree  with  you  about  that, 

Mr.  Pierce.  This  section  7  merely  says  that  the  railroad  companies 
can  get  together  and  agree  upon  rates.  It  is  not  the  substance  of 
this  section  that  I  am  cjuarrehng  with  or  that  I  propose  to  criticise. 
It  is  merely  the  form  of  it.  I  think  that  in  all  fairness  to  the  railroads 
and  in  justice  to  the  commerce  of  the  country  that  ought  to  be  per- 
mitted to  be  done  which  this  section  says  can  be  done.  But  the 
objection  I  make  is  not  to  the  substance,  but  merely  along  the  line  of 
helping  to  make  this  a  working  document,  as  I  said  in  the  opening  of 
my  speech. 
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It  is  provided  in  this  section  that — 

Agreements  between  common  carriere  subject  to  this  act  specifying  the  classifica- 
tions of  freight  and  the  rates,  fares,  and  charges  for  transportation  of  passengeFs  and 
freight  which  they  agree  to  establish  shall  not  be  unlawful  if  a  copy  of  such  agreement 
is  med  with  the  Interstate  Commerce  Commission  within  twenty  days  after  it  is  made 
and  before  or  when  any  schedule  of  any  rate,  fare,  or  charge,  or  any  classification  made 
pursuant  to  the  agreement  is  filed  with  the  commission;  but  all  provisions  of  the  act  to 
regulate  commerce,  approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as 
amended,  and  all  provisions  of  this  act  and  any  future  amendments  thereof  shall  apply 
to  such  agreed  rates,  fares,  and  charges,  and  such  agreed  classifications,  and  the  Inter- 
state Commerce  Commission  shall  have  like  control  over  and  power  of  action  concern- 
ing any  agreed  rate,  fare,  charge,  or  classification,  including  suspension  of  the  rate  or 
classification  before  it  becomes  effective,  and  pending  investigation  of  its  propriety, 
as  if  the  rate,  fare,  charge,  or  classification  had  been  made  without  agreement,  and  any- 
party  to  such  agreement  may  cancel  it  as  to  all  or  any  of  the  agreed  rates,  fares,  charges, 
or  classifications  by  thirty  days'  notice  in  writing  to  the  other  parties  and  to  the  Inter- 
state Commerce  Commission,  and  such  agreement  of  carriers,  though  filed  with  the 
commission,  shall  not  be  deemed  a  tariff  or  schedule  of  rates,  fares,  or  charges  collecti- 
ble from  the  public,  or  operate  itself  to  alter  any  such  tariff  or  schedule  whensoever 
filed  and  published. 

What  this  oueht  to  say  is,  ''Agreements  between  carriers/^  Rail- 
roads to-day  who  form  connecting  lines  have  a  right  to-day  to  fix 
by  agreement  those  through  rates.  Indeed,  it  is  made  the  duty  of 
connecting  lines  forming  through  lines  to  fix  through  rates  under 
the  act,  and  if  they  do  not  do  it  they  are  violating  a  duty  imposed 
upon  them  by  the  act;  and  this  position  ought  to  be  reUeved  of  any 
uncertainty.  If  the  words  '*  agreements  between  competing  car- 
riers" were  inserted  in  the  twenty-fourth  line  of  page  12,  so  as  to 
make  it  say  just  what  it  is  intended  to  say,  it  would  be  well.  Other- 
¥dse  you  are  going  to  have  some  confusion,  and  you  are  going  to 
impose  upon  the  railroad  companies  a  great  deal  of  detail,  and  a 
burden  with  respect  to  through  rates  that  they  are  now  under  obli- 
gations to  put  into  effect,  and  which  they  ought  not  to  be  subjected  to. 

Now,  another  thing:  This  says  *'it  shall  not  be  unlawful  if  a 
copy  of  such  agreement  is  filed  with  the  Interstate  Commerce  Com- 
imssion  within  twenty  days  after  it  is  made."  That  is  a  burdensome, 
unnecessary,  and  fooUsh  thing  to  reauire.  They  are  required,  be- 
fore they  can  make  these  changes,  under  the  act,  to  file  their  tariffs, 
showing  just  what  their  rates  are,  when  they  are  going  into  effect, 
and  all  the  terms  and  conditions  surrounding  them. 

Now,  some  of  these  tariffs,  as,  for  instance,  the  transcontinental 
tariff,  or  the  southwestern  tariff  committee's  tariff  that  is  issued, 
are,  some  of  them,  as  large  as  that  book  [indicating  a  large  volume]. 
They  are  verv  complicated.  What  is  the  necessity  of  going  to  the 
almost  supernuman  task  required  by  enacting  that  vou  have  got 
to  file  with  the  commission  a  copy  of  your  agreements  ? 

The  fact  is  there  is  no  actual  written  agreement.  The  gentlemen 
will  probably  meet  around  the  table  and  talk  the  matter  over,  and 
the  traffic  manager  of  one  road  will  probably  say  that  ''  the  con- 
ditions between  A  and  B  are  such  that  the  traffic  ought  to  be  profit- 
able under  such  and  such  rates  and  conditions."  Another  man  looks 
on  from  the  standpoint  of  his  road  and  says,  ''I  can  not  agree  with 
you  on  that  proposition,"  etc.  But  finally  it  is  necessary  for  aU  of 
them  to  have  the  same  rate  under  the  same  conditions,  and  it  is  a 
necessity  that  they  reach  a  common  conclusion.  That  conclusion  is 
evidenced  by  the  tariff  filed. 

What  is  the  use  of  requiring  this  duplication,  this  work  of  superero- 
gation, in  filing  with  the  Interstate  Commerce  Commission  all  these 
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agreements,  when  the  railroads  to-day  and  the  Interstate  Commerce 
Commission  to-day  are  so  burdened  with  the  filing  of  documents  and 
records  that  you  can  not  find  anything  when  you  want  it,  and  you  are 
spending  a  great  deal  of  money  trying  to  find  room  in  which  to  keep 
tne  records?  It  is  a  foolish  tmng,  because  these  agreements  can  not 
be  effective  until  you  file  the  tariffs.  If  the  railroads  are  authorized 
to  make  an  agreement,  and  if  they  put  the  rates  in  and  have  the 
tariffs  express  the  agreement  just  as  fully  and  effectively  as  any  other 
document  that  could  be  filed,  where  is  the  necessity  of  requiring  the 

Keat  burden  to  be  imposed  upon  the  railroad  companies  and  the 
terstate  Commerce  Commission  of  keeping  superfluous  documents? 
And  I  want  to  tell  you  gentlemen,  in  this  connection,  that  one  of  the 
most  serious  things  that  surrounds  the  railroads  of  this  country  to-day 
is  the  keeping  of  records  and  getting  enough  employees  to  attend  to 
the  details  of  the  thousand  and  one  regulations  that  we  have  to  comply 
with.  In  my  humble  opinion  you  can  not  to-day  operate  the  rail- 
roads of  this  country  in  accordance  with  all  the  laws  on  the  statute 
books  at  this  time.  If  you  should  furnish  every  engineer  with  a 
lawyer  and  a  library,  and  if  you  should  furnish  every  conductor  with 
a  lawyer  and  a  library^  and  if  you  should  furnish  every  station  agent 
with  a  lawyer  and  a  hbrary,  you  could  not  operate  the  railroads  of 
this  country  to-day  so  as  to  conform  to  all  the  laws  that  are  on  the 
statute  books,  to  save  your  Hfe.  You  could  not  put  the  Interstate 
Commerce  Committee,  1  suppose,  in  charge  of  any  railroad  and  operate 
that  railroad  to-day  in  coniormity  with  all  the  laws  that  are  on  the 
national  and  state  statute  books,  to  save  your  Uves. 

Mr.  Richardson.  While  you  do  not  object  to  governmental  super- 
vision and  control,  I  take  it  you  do  object  to  governmental  inter- 
ference with  the  operative  workings  or  machinery  of  the  road  ? 

Mr.  Pierce.  I  am  arguing  for  effective  and  sensible  control.  I  am 
arguing,  not  against  the  siibstance,  but  the  form,  of  this  legislation 
proposed  here.  I  am  arguing  in  favor  of  simple  machinery.  We  do 
not  object  to  control.  We  need  the  control.  We  have  got  to  have 
control.  But  you  have  got  to  have  simple  machinery.  Now,  when 
you  read  the  report  that  was  made  to  this  committee  last  year  by 
the  Interstate  Commerce  Commission,  where  they  tell  you  that 
within  a  certain  period,  I  believe,  600,000  tariffs  were  filed  with  the 
Interstate  Commerce  Commission,  so  far  from  being  able  to  tell 
the  Congress  of  the  United  States  what,  if  any,  advances  had  been 
made  in  freight  rates,  they  could  not  even  tell  you  the  changes  that 
had  been  made  in  freight  rates.  Now,  how  impossible  would  it  be 
for  you  to  say  to  the  railroad  companies  that  every  rate  that  is 
changed  must  be  evidenced  in  addition  to  the  tariffs  filed  with  the 
commission  by  a  written  agreement  setting  forth  that  fact. 

Mi*.  Richardson.  That  is  what  I  wanted  to  talk  with  you  about 
when  you  reached  that  place.  You  said  there  are  600,000  tariffs 
filed,  as  the  commission  reported,  in  the  offices  of  the  Interstate 
Commerce  Commission.  In  that  connection  I  would  like  to  ask 
you  about  the  power  that  the  Interstate  Commerce  Commission  is 
given  in  this  bill  to  suspend  the  rate  before  it  goes  into  effect. 

Mr.  Pierce.  Yes;  I  am  arguing  for  machmery.  The  substance 
of  this  section  is  right,  and  it  ought  to  be  adopted ;  but  the  machinery 
of  it  is  cumbersome  and  burdensome,  and  it  would  do  no  good. 

Mr.  Russell.  Do  you  think  there  is  a  conflict  between  the  clause 
'*it  shall  not  be  unlawful  if  a  copy  of  such  agreement  is  filed  with  the 
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Interstate  Commerce  Commission  within  twenty  days  after  it  is 
made''  and  the  balance  of  that  clause? 

Mr.  Pierce.  Yes;  between  that  and  the  clause  ^'and  before  or 
when  any  schedule  of  any  rate,  fare^  or  charge,  or  any  classification 
made  pursuant  to  the  agreement  is  nled  with  the  commission.*' 

Mr.  KussELL.  Is  there  any  conflict  between  the  two  ? 

Mr.  Pierce.  Oh,  no.  I  am  not  arguing  that  there  is  a  conflict. 
I  say  the  machinery  is  cumbersome.  For  instance,  the  railroads  will 
agree  upon  a  transcontinental  tariff  carrying  thousands  and  thousands 
or  rates.  *  You  say  that  must  be  filed  with  the  conmiission.  You 
say  those  data  must  be  filed,  and  then  you  say  that  in  addition  to  that 
you  must  file  your  tariffs.  If  you  could  only  go  into  the  traflSc 
biu'eaus,  the  traffic  departments  of  some  of  these  railroad  companies, 
and  could  see  how  the  tongues  of  these  poor  fellows  simply  hang 
down,  and  how  they  are  simply  worked  to  death,  and  how  they  can 
not  get  the  room  necessary  to  do  this  clerical  work  in,  you  gentlemen 
would  agree  with  me  on  the  wise  policy  I  am  suggesting  of  cutting 
down  the  cumbersome  machinery  and  making  tmngs  as  simple  as 
possible.  I  am  arguing  here  for  a  working  arrangement,  for  simplicity 
m  the  method  of  handling  these  things  which  do  not  in  any  way 
interfere  with  the  purposes  you  have  in  mind.  If  we  had  to  follow 
these  agreements  by  fiJiiig  tariffs  on  all  these  rates  and  showing  all 
the  conditions  under  which  the  rates  are  to  be  operated,  and  if  tnese 
have  got  to  be  filed  thirty  days  before  the  rate  goes  into  effect,  what  is 
the  use  of  having  600,000  different  agreements  on  file  with  the  Inter- 
state Commerce  Commission,  when  the  commission  could  not  take  care 
of  them,  and  if  they  did  have  them  they  would  not  be  worth  the  paper 
they  are  written  on  because  the  commission  could  not  find  them? 

Mr.  Russell.  Would  there  be  any  way  of  finding  out  whether  the 
rate  was  a  great  rate  or  not  a  great  rate  f 

Mr.  PrERCE.  What  difference  would  it  make  when  the  law  says  you 
can  agree  upon  the  rate  ?  Whenever  you  find  that  the  rates  between 
seven  different  roads,  running  between  the  same  points,  are  the  same, 
you  can  be  assured  that  those  rates  were  put  in  oy  an  agreement. 

Mr.  Bartlett.  It  was  a  gentlemanly  understanding? 

Mr.  PrERCE.  I  do  not  care  what  you  call  it.  There  is  no  use  in 
beating  the  devil  around  the  bush  about  it.  This  is  a  sensible  pro- 
vision, put  in  here  to  prevent  a  man  from  being  accused  and  con- 
victed as  a  criminal  ana  taken  to  the  penitentiary  every  time  he  does 
something  that  is  necessary  and  indispensible  in  the  running  of  the 
commerce  of  this  country. 

Mr.  Washburn.  Have  you  any  amendment  to  suggest  to  section  7? 

Mr.  PrERCE.  I  think  everything  should  be  stricken  out  there  except 
to  say  that: 

Agreements  between  competing  carriers  under  this  act,  specifying  the  classifications 
of  freight  and  the  rates,  fares,  ana  charges  for  transportation  of  passengers  and  freight 
which  they  agree  to  establish,  shall  not  be  unlawful. 

I  think  that  everything  ought  to  go  out  after  that.  It  is  burden* 
some  and  cumbersome  to  the  railroads  and  does  not  do  anybody  any 
good. 

Mr.  Washburn.  You  think  that  ought  to  come  out? 

Mr.  PrERCE.  Yes ;  it  will  certainly  create  more  expense  and  trouble 
and  confusion  than  anything  that  you  could  put  there.  Gentlemen^ 
in  its  present  form,  this  is  an  unworkable  section. 
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Mr.  TowNSEND.  That  is,  the  proposition  in  this  bill  is  to  permit 
you  gentlemen  to  do  directly  what  you  are  already  doing,  unlawfully 
and  mdirectly.  It  permits  you  to  get  together  and  make  an  agree- 
ment as  to  rates,  fares,  and  regulations? 

Mr.  Pierce.  Yes,  sir. 

Mr.  TowNSEND.  Now,  those  agreements  can  be  departed  from  at 
any  time  by  any  one  of  the  carriers  ?     He  is  not  bound  by  it  'i 

Mr.  Pierce.  No,  sir. 

Mr.  Townsend.  -That  is  not  a  binding  agreement,  but  any  one  can 
depart  from  it? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Townsend.  Now,  you  say  if  we  allow  vou  to  get  together  and 
do  this  it  would  be  to  the  interest  of  the  public,  and  therefore  that 
agreement  ought  to  be  filed.  The  platform  of  the  party  that  I  repre- 
sent declared  that  it  must  first  be  approved  by  the  commission  before 
it  can  go  into  effect. 

Mr.  Pierce.  I  am  not  arguing  that  the  commission  ought  not  to 
have  full  information  or  that  the  pubUc  is  not  entitled  to  full  infor- 
mation about  it,  but  I  am  arguing  that  after  that  agreement  is 
made  the  law  reauires  you  to  publish  tariffs  showing  aU  the  rates 
and  routes  and  all  the  terms  and  conditions  under  which  those  rates 
and  routes  can  be  operated,  and  requiring  them  to  be  filed  with  the 
Interstate  Commerce  Commission  and  at  all  the  stations  thirty  days 
before  their  going  into  effect.  Now,  have  not  the  public  and  the  com- 
mission got  all  the  information  concerning  those  tariffs  that  you 
could  give  by  a  possible  publication  of  the  agreement?  Many  of 
these  things  can  not  be  reduced  to  the  form  of  an  agreement.  It  is 
almost  impracticable  to  do  it.  The  traffic  men  get  out  certain  lists 
and- tell  the  tariff  clerks  to  check  in  those  rates.  If  these  rate  agree- 
ments had  to  be  put  in  the  shape  of  formal  agreements  and  filed  with 
the  Interstate  (Jommerce  Commission,  I  tell  you  frankly  I  do  not 
beheve  it  would  be  possible  to  do  it.  I  think  the  task  is  a  super- 
human one,  unless  we  could  file  the  tariff  itself  as  showing  the 
agreement,  and  we  are  required  to  do  that  anyhow. 

Mr.  Townsend.  It  doe«  not  seem  to  me  that  that  should  be  a  very 
difficult  matter. 

Mr.  Pierce.  If  there  were  but  one  tariff,  Mr.  Townsend,  it  would 
be  all  right.  If  I  had  but  one  dollar  I  would  not  be  bothered 
about  counting  it,  but  if  I  had  millions  of  dollars  to  count  every 
day,  and  if  in  addition  to  that  I  had  to  serve  the  public  and 
had  to  appear  before  state  commissions  all  over  the  United  States, 
and  had  to  be  getting  up  all  sorts  of  data  for  the  Interstate  Com- 
merce Commission,  and  had  to  be  in  court  also  as  witness,  and  had 
to  be  attendmg  to  all  the  numerous  demands  of  the  shippers,  and 
all  that  sort  of  thing,  then  it  would  simply  be  a  physical  impossibility 
for  me  to  do  it.  If  I  did  not  have  anything  else  to  do,  it  would  be  a 
very  simple  matter,  but  we  are  getting  this  machinery  so  compU- 
cated  ana  you  are  making  so  many  useless  requirements  and  impos- 
ing them  on  the  railroads  that  honestly,  I  tell  you,  you  are  discour- 
aging the  rank  and  file  of  the  clerks.  I  may  say  that  I  come  in 
contact  with  them.  I  might  say  that  I  am  one  of  them  myself.  I 
have  been  right  down  witn  'Hhe  boys,*'  and  I  am  talking  with  you 
now  from  the  bottom  of  my  heart,  not  against  your  regulating,  but 
against  the  useless  burdens  that  you  are  imposing  upon  the  railroads. 
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And  I  want  to  sav  that  if  you  do  not  get  more  simple  macliineiy 
to  enable  us,  who  have  to  do  this  work,  to  do  it,  you  are  going  to  be 
responsible  for  a  good  many  cases  of  nervous  prostration,  and  a  good 
many  cases  of  men  who  are  simply  wearing  tneir  lives  out  in  trying 
to  observe  useless  detail.  That  is  a  fact.  I  am  not  giving  you  any 
fiction.  I  am  not  here  talking  as  a  lawyer,  telling  what  somebody 
else  has  said,  but  in  the  last  few  years  I  have  been  down  in  the  traffic 
department  working  these  things  out,  and  I  know  I  have  stayed  in 
my  office  night  after  night,  and  night  after  night,  trying  to  work  out 
the  form  and  machinery  and  the  substance  of  those  thmgs  that  the 
national  and  state  governments  are  requiring  of  us. 

Now  I  ask  you  to  make  these  things  simple.  If  you  compel  us  to 
go  to  great  expense  and  publish  these  tariffs  and  pubUsh  them  all 
over  the  country  and  all  over  our  lines,  telling  you  what  the  con- 
ditions are  and  the  rates,  and  giving  thirty  days'  notice  of  it,  what  is 
the  use  of  burdening  me,  as  the  attorney  of  the  ivock  Island  and 
Pacific  Kailroad  Company,  with  the  necessity  of  having  to  maintain 
in  our  department  at  great  expense  a  force  to  duplicate  the  same 
information  you  require  to  be  filed  with  the  Interstate  Commerce 
Commission,  giving  exactly  the  same  information  and  nothing  more, 
and  requiring  that  we  must  follow  that  up  in  a  published  filing  of 
agreements  a  few  days  later? 

Mr.  TowNSEND.  Now,  Mr.  Pierce,  these  agreements  that  you  enter 
into  now,  these  agreements  that  you  have  with  the  other  carriers,  are 
not  complicated,  or  not  so  complicated  but  that  each  man  goes  home 
and  puts  these  agreements  in  force.     Is  not  that  so? 

Mr.  Pierce.  Iso,  sir;  they  are  complicated.  It  can  not  be  done. 
They  have  got  to  be  checked  out  by  tne  rate  clerks. 

Mr.  TowNSEND.  What  do  you  check  it  by  ? 

Mr.  Pierce.  For  instance,  to  give  you  an  illustration  of  it,  we  have 
just  been  engaged  in  litigation  over  the  actual  rates  from  points  in 
Iowa  to  Chicago,  and  before  you  can  ever  put  in  those  rates,  where  you 
have  got  fines  crossing  and  running  north  and  south  and  east  and 
west  and  northeast  and  southwest  and  northwest  and  southeast,  you 
must  recognize  the  fact  that  there  is  great  competition,  and  you  have 
to  put  in  what  you  call  yoiir ' '  cross-country  checics.''  You  must  check 
them  out  in  connection  with  another  point,  so  as  not  to  discriminate 
or  put  another  point  out  of  line.  Every  rate  is  put  in  as  far  as  possi- 
ble, but  of  course  since  the  human  mind  is  fallible  and  human  efl'ort 
is  Umited,  we  do  have  mistakes  and  incongruities  and  absurdities 
of  tariffs.  But  you  have  a  thousand  and  one  things  like  that  to  guard 
against,  and  when  we  say  that  the  rates  from  the  Missouri  River  to 
Chicago  shall  be  23  cents  a  hundred,  and  I  said  that  means  it  can  not 
be  put  in,  on  account  of  the  great  number  of  lines  or  the  great  number 
of  communities,  without  being  checked  carefully  and  graded  down 
toward  Chicago,  without  this  expert  check — if  you  want  anv  informa- 
tion on  that  ask  Mr.  Prouty,  because  he  has  been  putting  tlie  experts 
at  work  to  tell  me  whether  it  is  practicable  to  put  in  a  scheme  of  rates 
that  he  h  mself  suggested  on  account  of  the  ** cross-country  checks.'' 

Mr.  TowNSEND.  When  you  and  half  a  dozen  railroad  men  get  to- 
gether and  talk  over  rates  and  agreements  and  each  fellow  says,  **I 
will  do  this,  and  you  will  do  that,''  practically  when  you  get  back  to 
about  the  same  thing,  what  do  you  agree  upon?  Is  it  an  abstract 
agreement  that  you  enter  into? 

Digitized  byVjOOQlC 


BILLS  AFFECTING  INTEBSTATE   COMMERCE.  787 

Mr.  Pierce.  There  is  nothing  but  the  tariff  that  shows  it.  There 
is  not  any  formal  agreement.  But  if  you  require  that  this  thing  be 
reduced  to  writing  and  that  it  be  filed  with  the  Interstate  Commerce 
Conmiission  or  any  other  body,  you  would  really  have  to  create  a  sepa- 
rate department  in  every  railroad  for  the  purpose  of  getting  up  these 
agreements.  It  would  require  such  a  separate  department  in  the 
Rock  Island  Railroad,  where  we  have  8,000  miles,  and  where  rates 
are  reduced  as  well  as  advanced,  you  will  understand,  and  reductions 
fall  within  this  law  as  well  as  advances.  There  are  thousands  of 
changes  being  made,  and  I  tell  you  it  is  not  practicable  to  reduce  to 
the  form  of  an  agreement  every  day  all  the  rate  changes  that  would 
be  made. 

Mr.  TowNSEND.  You  do  not  have  these  agreements  every  day,  do 
you? 

Mr.  Pierce.  I  suppose  there  are  rate  changes  made  every  day. 

Mr.  TowNSEND.  1  am  talking  about  agreements.  The  rate  cnanges 
are  provided  for  elsewhere  or  under  existing  law.  I  am  talking  about 
the  agreements. 

Mr.  Pierce.  They  are  made  every  day.  I  do  not  suppose  the 
Rock  Island  is  any  more  able  to  keep  up  with  the  rates  tnan  other 
roads.  The  Rock  Island  is  in  trans-Missouri  territory,  and  it  is  in 
southwestern  territory  and  in  Ijouisiana  territory  and  in  transconti- 
nental territory,  and  we  can  not  keep  a  sufficient  JForce  of  men  to  keep 
up  with  the  rates  in  all  these  territories.  It  is  so  vast  that  you  prob- 
ably have  not  any  conception  of  it,  and  sometimes  it  takes  the  entire 
force  in  the  traffic  department,  every  one  of  them,  days  and  days, 
when  they  are  absolutely  compelled  to  sit  down  at  their  tables  and 
work  continuously  on  these  changes,  and  they  have  no  time  to  give 
to  the  public,  and  no  time  to  devote  to  any  other  business,  and  you 
can  not  work  it  out  in  any  other  way. 

Mr.  Richardson.  Does  not  the  Intei-state  Commerce  Commission, 
even  after  you  make  the  agreement  you  are  contending  for,  have  the 
power  to  supervise  it  ? 

Mr.  Pierce.  Certainly. 

Mr.  Richardson.  And  has  it  not  the  power  to  suspend  it? 

Mr.  Pierce.  Yes.  sir;  but  that  is  not  what  I  am  argfuing  about.  I 
am  contending  principallv  for  simple  machinery.  If  this  |)rovision 
will  do  any  good,  if  it  will  accomplish  any  worthy  purpose,  I  would 
have  no  objection.  But  I  can  not  see  a  single  useful  purpose  that  it 
will  subserve. 

Mr.  TowNSEND.  When  the  framers  of  this  law  put  in  that  particular 
provision,  did  they  not  intend  that?     Why  did  tliev  do  that? 

Mr.  Pierce.  I  think  it  was  a  very  foolish  thing,  just  as  woidd  be 
the  passage  of  an  act  such  as:  "^ Resolved^  That  the  Mississippi  River 
shall  run  from  New  Orleans  to  St.  Paul,"  instead  of  running  from  St. 
Paul  down  to  New  Orleans:  because  you  could  just  as  well  have  done 
that  as  to  attempt  to  prevent  by  legislation  some  of  these  rates  being 
mad6  bv  agreement,  if  you  choose  to  call  it  that.  I  do  not  think  it 
is  a  violation  of  the  law  to-day  as  it  is  written,  but  even  if  you  put 
it  as  strong  as  you  wish  you  can  not  change  the  actual  conditions 
under  which  this  business  has  got  to  be  carried  on,  any  act  of  Con- 
gress to  the  contrary;  and  if  you  get  an  enactment  which  is  contrary 
to  the  e&sential  facts  of  a  case,  or  contrary  to  what  is  necessary  to  be 
done,  that  act  or  enactment  necessarily  Ix^comos  a  dead  letter  on  the 
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statute  book;  and  that  is  the  reason  why  this  committee  and  Mr. 
Roosevelt  and  Mr.  Taft  and  everybody  else  that  has  looked  into  this 
subject  has  been  in  favor  of  relieving  the  railroads  of  the  country 
from  the  operation  of  the  antitrust  law  since  the  decision  in  the 
trans-Missouri  case  was  rendered. 

Mr.  Adamson.  You  miffht  as  well  reply  that  all  laws  directed 
against  crime  and  immorality  should  be  repealed  because  crimes  and 
acts  of  immoralitv  are  committed  anyway. 

Mr.  Pierce.  Yes;  but  here  are  the  thmgs  that  you  are  requiring 
the  railroads  to  carry  on :  You  are  requiring  the  railroads  to  carry- 
on  the  commerce  of  this  country,  and  you  are  requiring  the  raikoads 
not  to  discriminate,  and  you  are  requiring  the  railroads  to  make 
reasonable  rates,  and  you  are  requiring  the  railroads  to  make  through 
rates,  and  you  are  requiring  them  to  do  all  these  various  things 
which  can  not  be  done  unless  you  violate  the  sjjirit,  at  least,  of  the 
law,  which  provides  that  you  can  not  consult  with  your  competitor 
about  things  that  are  necessary. 

Mr.  Adamson.  That  is  a  humiliating  defeat  for  the  Government 
if  a  law  has  been  passed  that  can  not  be  enforced. 

Mr.  Pierce.  I  do  not  think,  Mr.  Adamson,  that  you  understand 
my  argument,  when  you  spoke  of  repealing  the  laws  against  crime 
and  immorality  because  acts  of  crime  and  immorality  are  committed 
notwithstanding  the  laws.  Of  course  that  ought  not  to  be  done, 
because  the  Government  does  not  require  a  man  to  commit  a  crime. 
But  you  do  require  the  railroads  to  do  certain  things,  and  often  cer- 
tain things  are  only  to  be  done  in  certain  ways  in  order  to  do  what  is 
reauired  to  be  done  in  the  way  it  is  required  to  be  done. 

ilr.  Adamson.  We  undertake  to  require  that  the  railroads  should 
be  run  in  the  way  that  commended  itself  to  the  lawmakers  and  the 
needs  of  the  people,  and  if  we  are  forced  to  acknowledge  that  that 
law  is  broken  because  you  do  not  see  fit  to  observe  it,  that  is  a  humili- 
ating situation. 

Mr.  Pierce.  I  do  not  want  this  committee  to  understand  that  I 
concede  that  we  are  violating  the  Sherman  law,  although,  as  I  have 
said,  it  is  against  good  common  sense.  I  think  our  people  are  doing 
a  lawful  thing  under  the  law  as  it  exists  to-day.  But  there  is  a 
constant  impression  abroad  that  the  railroads  are  violating  the  law 
by  making  these  agreements,  and  inasmuch  as  it  is  recognized  that 
you  can  not  make  reasonable  rates  and  you  can  not  prevent  dis- 
crimination and  you  can  not  carry  on  the  commerce  of  the  country 
without  more  or  less  of  negotiation  and  conference  between  these 
various  competing  lines,  which  may  be  said  to  be  an  agreement, 
then  you  are  doing  the  wise  and  proper  thing  to  propose  to  change 
that  construction  of  the  law  which  says  that  if  rates  are  made  by 
agreement  they  shall  be  unlawful. 

Mr.  RrssELL.  Do  these  conferences  occur  at  any  particular  time? 
Do  you  give  notice  to  each  other  of  their  occurrence  I 

Mr.  Pierce.  I  do  not  beheve  I  attend  all  of  these  meetings,  but  I 
attend  them  frequently.  Please  do  not  understand  that  they  are 
secret  societies,  where  you  have  to  tap  on  the  door  and  give  a  secret 

Eassword,  or  anything  of  that  kind.  The  shippers  are  constantly 
efore  the  committees  and  request  conferences  with  them.  For  in- 
stance, the  Western  Trunk  Line  Committee  has  a  big  office  in  Chicago, 
and  Mr.  W.  II.  Hosmer  is  the  chairman  of  it.     A  subject  comes  up,  a 
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question  of  a  change  of  some  rate,  and  if  a  railroad  wants  to  make 
a  change,  they  do  as  anybody  else  does  who  has  got  to  help  carry  on 
this  business,  and  they  will  say  to  the  other  railroads,  **  We  have  got 
in  contemplation  the  making  of  a  certain  change/*  It  is  absolutely 
necessary  that  the  other  roads  should  know  about  it,  because  other- 
wise you  may  create  discriminations  or  throw  the  entire  thing  out  of 
line.  You  have  jE^ot  to  protect  the  shippers  as  you  go  along  thS  thing, 
as  well  as  the  railroad,  and  you  have  to  keep  them  on  a  paritv;  so 
that,  if  for  no  other  reason,  it  is  necessary  for  every  road  to  know 
what  changes  are  to  be  made,  just  as  you  require  a  tlurty  days'  notice 
of  all  changes  to  be  made,  so  that  conditions  can  be  adjusted  and 
readjusted  to  meet  those  changes. 

Those  gentlemen  will  get  around  the  table  just  as  you  gentlemen 
are  gathered  around  this  table  here,  and  Mr.  Hosrner  will  say, 
''Gentlemen,  such  and  such  a  subject  is  up  for  discussion  to-day," 
and  one  man  will  get  up  and  give  his  reasons,  just  as  I  am  doing  now, 
and  a  gentleman  sitting  over  there,  as  it  were,  just  where  Mr.  Town- 
send  is  sitting,  will  get  up  and  spat  him  with  Questions,  just  as  Mr. 
Townsend  has  been  doing  to  me  [laughter],  ana  it  will  be  a  kind  of 
conference.  It  is  not  really  an  agreement,  as  such.  If  I  tell  them 
I  am  going  to  put  in  a  rate  of  15  cents  a  hundred  pounds  on  packing- 
house products  from  St.  Louis  or  Kansas  City  to  some  particular 
point,  they  must  meet  it. 

Mr.  Russell.  Do  these  meetings  occur  at  stated  times,  at  stated 
intervals? 

Mr.  Pierce.  As  a  matter  of  courtesy  they  usually  give  a  certain 
notice,  so^hat  if  any  other  railroad  wants  to  meet  the  competition, 
it  can. 

Mr.  Townsend.  How  many  meetings  do  you  have  of  representa- 
tives of  the  trunk  lines  in  a  year  ? 

Mr.  Pierce.  I  suppose  they  are  meeting  all  the  time.  If  you  take 
the  commodities  Ust  and  sit  down  and  go  over  it,  and  take  the  price 
list,  you  will  notice  that  we  have  Memphis  against  Little  Rock,  and 
Little  Rock  against  Memphis,  and  Wichita,  Kans.,  against  Kansas 
City,  and  Kansas  City  against  Wichita,  Kans.,  and  Kansas  City 
against  St.  Louis;  and  we  have  those  tilings  all  the  time,  and  abso- 
lutely we  require  two  or  three  assembhes  in  constant  session  to  keep 
up  with  them. 

Mr.  Townsend.  You  do  not  have  them,  then. 

Mr.  Pierce.  Do  not  have  what? 

Mr.  Townsend.  These  constant  sessions. 

Mr.  Pierce.  We  have  them  constantly,  practically. 

Mr.  Townsend.  Who  is  present  at  these  meetings?  More  than 
one  road? 

Mr.  Pierce.  Yes. 

Mr.  Miller.  Representatives  of  all  of  them  ? 

Mr.  Pierce.  Yes;  representatives  of  all  of  them.  If  it  is  a  legal 
question  that  we  are  discussing,  a  rate  involving  a  legal  Question, 
probably  I  will  be  there,  with  the  general  freight  agent  of  tne  Rock 
Island,  or  some  other  traffic  officer. 

Mr.  Richardson.  You  say  that  at  these  incidental  interviews  and 
conferences  with  and  among  the  railroad  authorities,  rates  are  con- 
stantlv  changed,  without  formality,  in  the  form  of  a  written  agree- 
ment ? 
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Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  That  is  what  I  do  not  understand.  You  say 
that  600,000  rates  are  filed  by  the  Interstate  Commerce  Commission  ? 

Mr.  Pierce.  Yes. 

Mr.  Richardson.  And  yet  this  bill  puts  into  the  hands  of  the 
Interstate  Commerce  Commission  the  power  of  requiring 

Mr.  Pierce.  The  power  to  suspend  tnose  rates. 

Mr.  Richardson.  No;  wait  until  I  get  through,  please.  This  bill 
puts  it  into  the  power  of  the  Interstate  Commerce  Commission  to 
suspend  any  new  rate  that  is  made  at  any  time  after  thirty  days' 
notice  from  the  railroad  that  it  proposes  to  make  the  change  ?  This 
rate  can  be  suspended  for  sixty  days  after  the  time  the  railroad 
proposed  to  put  it  into  eflFect  ? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  And  yet  you  think  that  is  leaving  to  the  rail- 
roads the  right  to  initiate  the  rate?    That  is  what  you  said. 

Mr.  Pierce.  It  is  a  very  limited  initiation. 

Mr.  Richardson.  Is  it  not  a  fact  that  the  railroad  under  existing 
law  has  the  authority  to  initiate  rates  subject  to  complaint  by  shipper 
or  other  parties?  But  by  this  bill,  if  it  becomes  a  law,  the  carrier  can 
not  initiate  a  rate  until  it  is  submitted  for  approval  to  the  Interstate 
Commerce  Commission.  Do  you  think  under  such  provisions  that 
is  allowng  the  carrier  the  initiative  power? 

Mr.  Pierce.  That  may  be  said  that  way.  I  would  not  take  any 
issue  with  you  on  that  statement  of  the  case. 

Mr.  Richardson.  Then  the  Interstate  Commerce  Commission 
under  this  bill  has  the  right  to  suspend  any  rate  that  th^  railroads 
may  see  proper  to  devise  or  ask  to  put  into  effect  ? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  And  it  has  the  right  to  supervise  it  and  hold  it 
up  really  for  ninety  days? 

Mr.  Pierce.  Yes;  and  within  sixty  days'  time  it  can  issue  a  per- 
manent order  to  last  for  two  years. 

Mr.  Richardson.  And  those  rates  are  changed  every  day,  over 
600,000  being  annually  filed  in  the  ofliees  of  the  commission? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  Would  not  that  be  an  endless  and  impracticable 
job  for  the  Interstate  Commerce  Commission  to  pass  upon  that  many 
rates,  changing  daily  and  hourly? 

Mr.  Pierce.  Yes.  I  do  not  think  they  can  do  it.  I  think  it  is 
an  impracticable  task,  and  that  is.  another  reason  why  I  say  you 
should  give  the  Interstate  Commerce  Commission  simple  machinery, 
as  well  as  the  railroads. 

Mr.  Richardson.  Is  it  not  a  fact  that  giving  the  Interstate  Com- 
merce Commission  the  power  to  suspend  a  rate  before  the  rate  goes 
into  effect  will  prevent  the  railroads  from  rendering  a  great  many 
accommodations  to  the  public  that  they  are  now  freely  rendering? 
Will  it  not  tend  to  make  the  rates  rigid  and  immovable  ? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  They  are  not  going,  for  instance,  to  change  a 
rate  to  accommodate  a  crowd,  and  they  are  not  going  to  lower  the 
rate  temporarily  for  a  charitable  purpose?  If  they  change  they 
expect  to  restore  that  rate  when  the  special  accommodation  ceases 
to  exist? 

Mr.  Pierce.  No,  sir. 
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Mr.  TowNSEND.  They  are  not  very  busy  in  the  lowering  of  rates, 
are  thev  ? 

Mr.  f  lERCE.  Yes,  sir. 

Mr.  Richardson.  And  they  have  to  take  the  chances  of  submittine 
that  law  to  the  Interstate  Commerce  Commission  and  everything  of 
that  kind  suggested  by  that  suspending  provision? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  And  therefore  they  will  never  change  it? 

Mr.  Pierce.  There  wiU  be  more  or  less  changes  that  win  have  to  be 
made,  but  the  effect  of  giving  the  commission  practically  the  power 
to  initiate  the  rate,  as  stated  by  you,  will  undoiibtedly  have  an  effect 
of  making  the  rates  rigid  and  preventing  the  roads  changing  them 
except  in  cases  of  absolute  necessity. 

Mr.  Richardson.  That  will  be  comparatively  rare? 

Mr.  Pierce.  There  will  be  plenty  of  that. 

Mr.  Richardson.  Under  the  present  law  the  railroads  frequently 
make  those  changes  in  the  interest  and  for  the  accommodation  of 
the  public? 

Mr.  PiEBCE.  Yes,  sir. 

Mr.  RicHABDSON.  In  certain  events  and  emergencies  that  occur  in 
the  affairs  of  life,  when  the  railroads  will  say  '*  Everybody  can  pass  up 
and  down  our  railroads  to-morrow  at  certain  rates" — that  never 
could  be  done  under  this  rule? 

Mr.  Pierce.  It  would  certainly  check  it  very  much. 

Mr.  Kennedy.  It  never  ought  to  be  done  under  any  condition. 

Mr.  RiCHABDSON.  You  know  it  would  break  it  up? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Knowland.  We  had  a  certain  rate  on  lemons,  a  certain  price, 
and  we  worked  hard  to  get  the  price  raised,  and  when  we  got  it  raised 
a  ceDt  the  railroads  raised  the  rate  one  cent.     O^aughter.J 

Mr.  Adamson.  In  my  friend's  instance,  there,  there  was  a  case 
where  there  was  a  compensatory  duty  allowed.     [Laughter.] 

Mr.  Russell.  Coining  back  to  the  matter  that  we  were  discussing 
a  moment  ago,  is  it  customary  for  the  roads,  after  they  have  given 
notice  to  the  other  transportation  companies  that  are  going  to  attend 
the  conference  or  negotiation,  or  is  it  necessary  that  the  negotiation 
shall  be  confined  to  a  particular  subject  about  which  the  notice  was 
given,  or  when  you  get  in  there  do  you  discuss  other  matters  or  come 
to  other  conclusions  on  matters  not  contained  or  mentioned  in  the 
notice? 

Mr.  Pierce.  So  far  as  I  have  seen  the  workings  of  these  committees 
and  the  working  of  this  conmiittee  here,  they  look  to  me  very  much 
aUke.  They  just  get  around  the  table  and  have  a  general  discussion. 
You  gentlemen,  after  hearing  all  these  arguments,  get  together  and 
come  to  a  conclusion.     In  our  conferences  that  is  the  way  we  do. 

Mr.  Richardson.  Don't  we  talk  to  each  other  afterwards  outside? 

Mr.  Pierce.  Yes;  you  talk  to  each  other  outside.     [Laughter.] 

Mr.  Russell.  Would  there  be  any  objection  to  fihng  with  the  Inter- 
state Commerce  Commission  a  schedule  or  docket  of  matters  that  you 
intended  to  discuss  and  agree  upon  if  this  bill  becomes  a  law — file 
with  the  Interstate  Commerce  Commission  such  a  schedule  prior  to 
the  meeting? 

Mr.  Pierce.  I  do  not  think  so.  There  is  nothing  secret  about  these 
meetings.  The  only  reason  why  I  could  think  they  would  want  to 
be  secret  is  that  whenever  a  railroad  says  anything  about  advancing 
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a  rate,  the  big  shipper  who  heare  about  that  will  punish  or  attempt 
to  punish  that  railroad  by  taking  his  tonnage  away  from  it,  and 
therefore  the  shippers  use  that  as  a  club  to  keep  down  rates.  It 
would  be  an  advantage  for  that  reason  to  have  it  kept  secret  as  to  who 
proposed  that  advance  in  rates. 

Mr.  Russell.  It  has  been  advanced  in  the  hearing  here  that  some- 
times the  shipper  meets  with  an  injury  by  some  conclusion  that  was 
arrived  at  after  the  notice  was  sent  out  and  the  conference  be^an. 
If  he  could  file  a  schedule  with  the  Interstate  Commerce  Commission, 
that  might  meet  that  objection  on  the  part  of  the  shipping  public? 

Mr.  Pierce.  If  you  said  they  could  not  have  a  meeting  or  discuss 
a  matter  or  make  a  change  until  after  they  had  filed  a  notice  with  the 
Interstate  Commerce  Commission,  you  would  have  then  even  more 
complicated  machinery  than  you  have  here.  It  would  not  be  work- 
able here. 

Mr.  Adamson.  When  you  mention  the  analogy  between  your  pro- 
ceedings and  those  of  our  committee,  I  take  it  as  a  compliment,  an 
admission  that  you  cleared  or  acquitted  this  committee  of  the  charge 
of  conspiracy  for  having  agreed  upon  anything.     DL^aughter.] 

Mr.  KiCHARDSON.  The  spirit  of  all  this  remedial  railroad  legislation, 
as  I  understand  it,  was  first  to  correct  abuses  in  the  unreasonable 
charges  of  the  railroads  upon  the  pubUc,  in  discriminations  and  re- 
bates and  things  of  that  character,  and  that  has  been  accomplished, 
and  there  is  a  wonderful  improvement.  Rebates  and  discrimmations 
have  practically  disappeared  in  matters  of  transportation. 

Mr.  Pierce.  Yes,  sir.     I  do  not  think  there  is  any  rebating  now. 

Mr.  Richardson.  And  now  under  the  Hepburn  bill,  when  a  rate 
is  complained  of,  the  commission  passes  upon  it  fully  and  thoroughly, 
*nd  says  whether  it  is  reasonable  or  unreasonable  ? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  Now,  is  it  not  a  fact  that,  after  these  things  had 
been  accomplished  in  railroad  legislation,  every  effort  on  the  part  of 
the  Government  to  interfere  with  the  internal  management,  machin- 
ery, and  the  operation  of  the  railroads  is  against  the  interests  of  the 
railroads  and  of  the  public  ? 

Mr.  Pierce.  Yes,  sir;  it  is  against  the  interests  of  the  railroads  and 
of  the  public. 

Mr.  Richardson.  You  are  not  opposed  to  governmental  supervi- 
sion and  regulation? 

Mr.  Pierce.  No,  sir;  I  think  it  is  absolutely  necessary. 

Mr.  Richardson.  But  when  the  Government  goes  into  something 
more  than  mere  regulation  and  control,  and  goes  into  the  details  of 
the  operation  and  management  of  the  road — that  you  do  not  want? 

Mr.  Pierce.  I  think  it  is  absolutely  unwise. 

Mr.  Richardson.  And  that  it  is  an  injury  to  the  public? 

Mr.  Pierce.  Yes,  sir;  I  think  it  is.  That  is  illustrated  by  the  next 
provision  in  the  same  section,  that  I  was  going  to  call  your  atten- 
tion to. 

Mr.  TowNSEND.  In  that  connection  I  wanted  to  ask  you  one  or 
two  questions.  You  do  not  have  any  difficulty  in  understanding 
what  they  are  trying  to  get  at  in  these  meetings?  You  have  in 
mind  what  things  you  discussed  in  those  meetings  and  you  know 
what  you  finally  concluded  upon  them? 

Mr.  Pierce.  Yes,  sir. 
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Mr.  TowNSEND.  Is  it  going  to  put  you  to  a  great  deal  of  trouble 
to  tell  about  that?  Have  you  a  secretary  or  reporter  to  take  down 
what  is  done  ? 

Mr.  Pierce.  These  things  are  all  evidenced  by  the  tariff  as  it  is 
worked  out.  It  is  not  put  down  in  any  other  form  than  as  the 
tariff  is  worked  out  and  printed.  That  is  the  only  evidence  that  I 
know  of,  of  the  agreement. 

Mr.  TowNSEND.  The  traffic  manager  of  the  Kock  Island  Railroad 
when  he  leaves  that  meeting,  knows  what  has  been  agreed  upon  right 
there? 

Mr.  Pierce.  Yes;  he  knows  what  has  been  agreed  upon. 

Mr.  TowNSEND.  He  knows  what  the  object  of  that  meeting  was? 

Mr.  Pierce.  Yes. 

Mr.  TowNSEND.  There  is  nothing  about  that  that  you  regard  as 
unlawful  or  detrimental  to  the  shipping  pubUc? 

Mr.  Pierce.  No,  sir. 

Mr.  ToWNSEND.  Then  it  ought  not  to  take,  it  seems  to  me,  a  great 
while  to  report  that  agreement,  which  you  all  understand,  and  under- 
stand without  any  difficulty  at  all;  the  object  being,  as  of  course  you 
understand,  to  prevent  the  collusion  of  railroad  managers  on  any  mat- 
ter detrimental  to  the  rights  and  interests  of  the  people.  You  say 
that  it  is  not  detrimental  ? 

Mr.  Pierce.  This  woidd  not  prevent  that.  If  you  had  a  provision 
in  here  to  say  that  these  agreements  could  not  go  into  effect  except 
under  certain  conditions  named  in  this  section,  then  there  would  be 
something  to  the  point  you  are  making.  But  you  legalize  the  agree- 
ment now.  Whetner  made  by  collusion  or  not,  or  whatever  the  effect 
is,  there  is  nothing  there  to  keep  the  agreement  from  being  made,  and 
the  agreement  is  being  made  lawful  until  the  rates  or  practices  agreed 
upon  at  that  meeting  are  held  up  bv  the  commission. 

Mr.  TowNSEND.  But  this  is  for  the  express  purpose  of  allowing 
the  railroads  the  widest  possible  latitude,  for  which  Judge  Richard- 
son was  contending  there? 

Mr.  PiEECE.  Yes,  sir. 

Mr.  TowNSEND.  Now  we  say  that  those  agreements  should  be 
made  public,  since  publicity  is  the  best  protection  that  the  public 
has.  We  say  that  they  should  be  made  public  before  they  go  into 
operation. 

Mr.  Pierce.  Well,  there  are  thirty  days  before  they  go  into  effect. 
When  you  file  the  tariff,  that  tariff  contains  absolutely  more  in 
detail  the  result  of  that  conference  than  anv  agreement  that  has 
been  made  could  possibly  show.  The  public  tad  thirty  days'  notice 
of  it,  and  the  commission  by  initiative  or  on  complaint  can  suspend 
that  rate. 

Mr.  TowNSEND.  When  we  are  trying  to  find  the  method  you  gen- 
tlemen employ  in  constructing  tanffs  and  making  agreements  as  to 
rates  and  other  regulations,  we  say  and,  we  think,  properly,  that  if 
we  are  going  to  regulate  at  all  we  ought  to  be  posted,  and  tne  com- 
mission ought  to  be  posted  as  to  what  agreements  you  have  entered 
into.  That  is  the  whole  object  here.  We  are  taking  you  at  your 
word  that  they  are  all  proper.  We  say  it  shall  be  legal,  then:  that 
it  shall  be  proper  that  you  shall  get  together. 

Mr.  Pierce.  I  am  not  arguing  against  jgiving  any  information  that 
the  commission  ought  to  have,  or  doing  allthe  work  that  is  necessary. 
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1  think  you  ought  to  have  and  the  commission  ought  to  have  all 
information  needful.  I  think  there  should  be  provision  made  so  that 
these  things  can  be  made  public.  Now,  if  I  am  wrong  in  my. conclu- 
sion, based  upon  my  experience  as  to  how  these  things  are  done  and 
the  amount  of  work  it  would  take  to  comply  with  this  provision — if  I 
am  wrong  in  my  estimate  of  the  great  burden  that  would  be  placed 
by  this  enactment  upon  the  railroads  and  the  commission  in  comply- 
ing with  this  as  compared  wdth  the  benefits  to  be  derived  from  it — 
then  I  w  aive  the  argument. 

Mr.  Richardson.  This  bill  really  makes  the  agreement  lawful? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  And  then  it  follows  it  down  the  line  and  pro- 
ceeds to  encumber  it  with  so  much  machinery  and  difficulty  that  it 
destroys  the  good  effects? 

Mr.  Pierce.  Yes,  sir.     That  is  the  argument  I  make. 

Mr.  Richardson.  I  understand.  When  you  speak  of  filing  rates 
do  you  speak  of  filing  them  with  the  Interstate  Commerce 
Commission  ? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  How  often  is  that  process  gone  through  with, 
ordinarily,  by  a  railroad  in  the  course  of  twelve  months? 

Mr.  Pierce.  It  is  so  frequent  that  I  could  not  give  you  an  estimate. 
We  have  a  tariff  department  up  there,  and  we  run  our  printing  presses 
night  and  day. 

Mr.  Richardson.  iVfter  you  once  file  it  with  the  Interstate  Com- 
merce Commission  the  common  carrier  can  not  run  on  a  lower  or 
higher  rate  than  that  put  in,  unless  he  gives  a  notice  of  thirty  days, 
and  the  commission  has  the  right  to  hold  it  up  sixty  days  longer? 
Is  that  correct? 

Mr.  Pierce.  Yes;  so  that  you  have  got  all  that  you  can  possibly 
give  to  the  pubUc  by  these  provisions. 

Mr.  Richardson.  The  puolic  is  fully  protected  and  notified? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  And  the  burdensome  part  of  it  is  unnecessary, 
so  far  as  the  public  is  concerned? 

Mr.  Pierce.  Yes,  sir. 

Mr.  Richardson.  It  is  simply  loading  dowTi  thc:  railroads  with 
something  that  is  of  no  benefit  to  the  public  ? 

Mr.  Pierce.  Yes,  sir.  That  is  what  I  am  arguing.  It  is  a  serious 
question  with  us. 

Mr.  Bartlett.  You  refer  to  the  continuous  and  constant  sittings 
of  these  gentlemen  who  represent  the  railroads  for  the  purpose  of 
devising  rates  and  rules  and  regulations.  You  might  call  that  a  con- 
tinuous convention  for  the  purpose  of  inventing  some  means  of  get- 
ting around  the  hardships  of  the  law,  could  you  not? 

Mr.  Pierce.  No,  sir.  It  is  not  necessary  to  get  around  the  hard- 
ships of  the  law.  It  is  done  for  a  very  simple  purpose.  The  legisla- 
tion of  this  country  as  to  railroads  could  not  be  any  better  illustrated 
than  by  referring  to  Congress  as  a  means  of  legislating  for  the  benefit 
of  the  country. 

Mr.  Wanger.  Would  it  be  convenient  for  you  to  suspend  now  until 

2  o'clock  this  afternoon  ? 

Mr.  Pierce.  Yes,  sir.  I  have  already  taken  longer  than  I  intended. 
There  are  two  or  three  more  things  I  would  like  5)  say,  and  in  addi- 
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tion  to  that  we  have  another  representative,  Mr.  Walker,  who  would 
like  to  make  a  statement. 
Mr.  Wanger.  Very  well. 

(Thereupon,  at  11.45  o'clock  a.  m.,  the  committee  took  a  recess 
until  2  o'clock  p.  m.) 

AFTER    RECESS. 

The  committee  met  pursuant  to  the  taking  of  recess  at  2  o'clock 
p.  m.,  Hon.  James  R.  Mann  (chairman)  presiding. 
The  Chairman.  You  may  proceed. 

STATEMEirr  OF  E.  B.  PIERCE— Continued. 

Mr.  Pierce.  When  the  committee  adjourned  at  noon  we  were 
talking  about  the  provisions  of  section  7  of  the  Townsend  bilL  and 
there  was  just  one  other  thought  that  I  wanted  to  oflFer  before  1  con- 
clude on  that  proposition.  I  want  to  restrict  very  much  my  remarks 
this  afternoon  so  as  to  conclude  at  least  by  or  before  15  minutes  to 
3,  because  Mr.  Walker,  the  chairman  of  our  executive  committee,  is 
here  and  desires  to  make  some  statements  with  respect  to  the  finan- 
cial features  of  this  bill.  So  I  will  cut  my  remarks  short  in  order  to 
let  him  have  the  floor. 

I  direct  your  attention  now  to  line  17,  page  13: 

And  any  party  to  such  a^eement  may  cancel  it  as  to  all  or  any  of  the  agreed  rates, 
fares,  charges,  or  classifications,  by  thirty  days'  notice  in  writing  to  the  other  parties 
and  to  the  Interstate  Commerce  (X)mmi88ion,  and  such  agreement  of  carriers,  though 
filed  with  the  commission,  shall  not  be  deemed  a  tariff  or  schedule  of  rates,  fares,  or 
charges  collectible  from  the  public,  or  operate  itself  to  alter  any  such  tariff  or  schedule 
whensoever  filed  and  publisned. 

The  way  that  is  written  it  would  probably  conflict  with  certain 
provisions  in  section  6  of  the  act  which  authorizes  changes  to  be 
made  in  rates  upon  less  than  thirty  days'  notice.  In  the  making  of 
schedules  and  the  putting  into  effect  of  rates,  very  serious  conditions 
arise  sometimes,  and  it  is  very  necessary  that  the  commission  should 
be  invested  with  power  to  permit  changes  upon  less  than  thirty 
days'  notice. 

If  this  bill  is  passed  in  its  present  form,  it  probably  means,  or  could 
be  construed  to  mean,  that  when  one  of  these  rates  is  fixed  by  agree- 
ment it  would  have  to  remain  in  effect  for  at  least  thirty  days.  It  is 
not  very  clear  as  to  just  how  it  would  work  out,  but  it  would  have  to 
remain  in  effect  thirty  days.  Contingencies  may  arise,  important 
contingencies,  and  power  should  not  be  taken  away  from  the  com- 
mission to  permit  tne  change  of  an  agreed  rate  any  more  than  the 
power  should  be  taken  from  it  to  change  any  other  rate. 

Mr.  Townsend.  That  thirty  days'  notice  refers,  as  I  understand  it 
and  have  understood  it,  to  the  right  of  a  party — one  of  the  railroads — 
to  the  agreement  to  withdraw  from  that  agreement? 

Mr.  Pierce.  Yes;  but  then  it  says: 

And  any  party  to  such  a^ement  may  cancel  it  as  to  all  or  any  of  the  agreed  rates, 
fares,  chaises,  or  classifications  by  thirty  days*  notice  in  writing. 

Now,  this  certainly  does  not  contemplate  the  changing  of  that  rate 
by  the  fiUng  of  a  supplement  to  the  tariff,  because  if  it  does  it  con- 
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flicts  with  all  of  the  rules  of  the  commission  as  to  how  supplements 
shall  be  filed. 

Mr.  TowNSEND.  This  agreement  is  not  intended  to  affect  any  ex- 
isting rate.  If  the  language  is  not  proper,  it  should  be  correctea;  but 
it  is  not  intended  that  the  agreement  shall  affect  any  existing  rate  or 
in  itself  stand  as  a  legal  rate  to  be  published. 

Mr.  Pierce.  This  means  to  say,  as  I  understand  it.  that  where 
railroads  agree  upon  rates,  as  they  are  authorized  to  do  under  this 
section,  that  that  agreement  shall  be  binding  for  at  least  thirty  days. 

Mr.  TowNSEND.  So  far  as  the  carriers  among  themselves  are  con- 
cerned. 

Mr.  Pierce.  So  far  as  the  carriers  among  themselves  are  concerned, 
and  it  will  not  be  permissible  for  any  carrier  who,  for  anv  reason, 
decides  to  withdraw  from  that  agreement,  to  do  so  except  by  giving 
the  thirty  days'  notice.  That  is  the  way  it  reads  to  me.  That  seems 
to  me  to  be  the  plain  intendment  of  the  language. 

Mr.  TowNSEND.  Yes. 

Mr.  Pierce.  Suppose  the  carriers  do  make  these  rates  by  agree- 
ment, and  file  tariffs,  as  provided  by  law  and  in  accordance  with  the 
rules  of  the  commission,  and  those  rates  go  into  effect,  say,  for  two 
days.  Some  condition  may  arise  or  some  contingency  may  arise 
where  it  is  found  those  rates  are  actually  working  a  discrimination. 
Some  contingency  may  arise  where  they  ought  to  be  changed  immedi- 
ately, but  if  under  the  language  of  the  act  the  parties  can  not  change 
those  rates  except  after  giving  thirty  days'  notice,  it  means  that  they 
have  to  remain  m  effect  for  thirty  days. 

Mr.  TowNSEND.  Do  you  think:  that  would  prevent  the  changing 
of  the  rate  under  permission  of  the  commission  in  extraordinary  cases, 
when  this  does  not  fix  a  rate?  This,  as  1  understand  it,  is  simply  an 
agreement  among  the  carriers  as  to  fixing  rates  in  the  future,  or 
something  like  that. 

Mr.  Pierce.  If  it  does  not  mean  what  I  have  stated  it  means,  that 
the  other  party  to  the  agreement  is  entitled  to  thirty  days'  notice  of 
a  withdrawal  from  that  committee,  why  then  the  point  I  am  trying 
to  make  is  not  well  taken,  and  there  is  nothing  in  it.  But  1  am 
merely,  as  I  stated  this  morning,  trying  in  a  proper  way  to  help  the 
committee  as  far  as  I  can  to  get  a  working  document. 

Mr.  TowNSEND.  Would  you  prefer  that  no  notice  should  be  given 
at  all;  that  a  carrier  can  draw  out  of  that  agreement  any  time  he 
sees  fit? 

Mr.  Pierce.  Yes,  sir ;  in  the  maimer  now  provided  by  law.  You  can 
not  cancel  any  rate  now  except  by  thirty  days'  notice,  but  the  com- 
mission has  power  upon  proper  showing  and  for  sufficient  reasons  to 
permit  us  to  cancel  a  tariff  upon  three  days'  or  one  day's  notice.  If 
you  will  examine  the  records  of  the  commission,  I  think  you  will  find 
that  is  being  done  every  day  in  a  great  many  cases,  because  many 
reasons  exist  why  it  should  be  done  and  the  commission  finds  it  nec- 
essary to  do  it. 

The  Chairman.  Supposing  two  railroads  have  entered  into  an 
agreement  at  some  meeting  point  in  accordance  with  this  provision; 
is  there  any  obUgation  on  the  Government  to  enforce  the  agreement? 

Mr.  Pierce.  No,  sir;  there  is  no  obligation  on  the  part  of  the 
Government  to  enforce  the  agreement;  but  when  the  carriers  have 
agreed  and  when  the  carriers  have  filed  their  tariffs,  as  they  must  do 
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in  order  to  put  into  effect  this  agreed  rate,  then  this  act  says,  in  sec- 
tion 6,  that  you  can  not  change  that  rate  except  upon  thirty  days' 
notice  by  a  published  tariflF  in  accordance  with  the  act  and  under  the 
rules  of  the  commission. 

The  Chairman.  There  is  nothing  in  the  act. 

Mr.  Pierce.  Yes,  sir;  in  section  6. 

The  Chairman.  I  am  trying  to  get  what  your  assumption  is,  to 
find  out  whether  you  claim  that  is  the  case. 

Mr.  Pierce.  I  am  not  making  any  assumptions.  I  am  stating 
section  6  of  the  act. 

The  Chairman.  Let  me  ask  you  a  question  and  we  will  find  out. 
Supposing  the  two  carriers  have  made  the  agreement,  the  Govern- 
ment being  under  no  obligation  to  enforce  it;  can  not  either  one  of 
the  carriers  break  the  agreement  any  time,  so  far  as  the  Government 
is  concerned? 

Mr.  Pierce.  They  can  break  the  agreement  after  giving  thirty 
days'  notice. 

The  Chairman.  No;  can  they  not  break  the  agreement  before? 
They  cancel  the  agreement  after  giving  thirty  days'  notice? 

Mr.  Pierce.  No,  sir;  they  can  not  break  it  before  thirty  days. 

The  Chairman.  Why  not? 

Mr.  Pierce.  You  could  not  break  it  even  if  this  provision  in  this 
amendment  was  not  in  the  act,  because  before  you  can  break  the  agree- 
ment you  have  got  to  withdraw  those  rates  in  accordance  with  the 
law.  No  carrier  can  nonconcur  or  withdraw  from  a  tariff,  even  on 
a  joint  through  rate,  except  upon  thirty  days'  notice  filed  with  the 
Interstate  Commerce  Commission. 

The  Chairman.  Except  by  authority  of  the  commission. 

Mr.  Pierce.  Except  by  authority  ot  the  commission. 

The  Chairman.  Take  the  exact  case;  let  us  confine  ourselves  to  a 
concrete  case.  Here  are  two  railroad  companies  that  have  made  the 
agreement. 

Mr.  Pierce.  Yes,  sir. 

The  Chairman.  To-day.  Can  not  either  one  of  them  to-morrow, 
without  regard  to  the  agreement  at  all,  file  new  tariff  sheets  with  the 
commission? 

Mr.  Pierce.  Yes,  sir^  but  what  I  am  arguinjg  is  that  the  probable 
effect  of  this  language  is  to  deprive  the  commission  of  the  power  to 
permit  the  carriers,  after  the  rate  has  become  effective,  to  cancel  that 
agreed  rate  except  after  thirty  days. 

The  Chairman.  It  seems  to  me  what  you  are  arguing  is  that  the 
Government  is  under  obligation  to  enforce  the  agreement.  The  prop- 
osition is,  as  I  understand  it,  to  permit  the  carriers  to  enter  into  an 
agreement. 

Mr.  Pierce.  Yes,  sir. 

The  Chairman.  With  such  penalties,  I  suppose,  as  they  may  agree 
upon  among  themselves  in  regard  to  breaking  it  ? 

Mr.  Pierce.  Yes,  sir. 

The  Chairman.  But  either  carrier,  as  far  as  the  Government  is  con- 
cerned, may  break  the  agreement  any  time.  They  can  cancel  the 
agreement,  under  the  law,  by  giving  thirty  days'  notice. 

Mr.  Pierce.  Yes,  sir;  but  I  say  the  effect  of  this  provision  here  is 
to  prevent  the  Interstate  Commerce  Commission  from  giving  its  sanc- 
tion to  the  ^breaking  of  that  agreement  in  less  than  thirty  days, 
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although  as  to  the  other  rates  they  can  permit  them  to  be  canceled 
on  three  days*  notice  or  one  day's  notice;  and  if  certain  contingen- 
cies arise  a  great  hardship  will  be  worked  both  upon  the  railroads  and 
the  public  it  that  power  is  taken  away  from  the  commission.  If  this 
language  is  susceptible  of  the  construction  that  agreed  rates  can  be 
canceled  just  as  quickly  as  joint  through  rates  can  be  put  in  now  by 
carriers,  then,  as  I  say,  there  is  nothing  in  my  argument. 

But  I  have  read  this  provision  very  carefully,  and  if  I  understand 
the  English  language,  I  do  not  believe  that  the  power  will  remain  in 
the  commission  to  permit  the  effectual  canceling  of  agreed  rates  in 
less  than  thirty  days. 

The  Chairman.  Do  vou  think  that  two  carriers  or  more  could  make 
an  agreement  under  tnis  provision  with»  penalties  in  it  against  break- 
ing it? 

Mr.  Pierce.  You  mean  the  penalties  as  against  each  other? 

The  Chairman.  Yes. 

Mr.  Pierce.  Why,  yes;  if  the  law  authorizes  them  to  enter  into 
contracts  with  reference  to  these  competing  rates,  there  certainly 
does  not  occur  to  me  at  this  time  any  reason  why  they  could  not  attach 
penalties  against  each  other  for  breaking  that  contract,  but  that  does 
not  have  any  relation  to  the  question  here.  You  will  fiiid  there  never 
will  be  any  penalties  in  any  of  those  agreements. 

Mr.  Kennedy.  This  agreement  does  not  make  a  rate. 

Mr.  Pierce.  Certainly  not;  that  is  what  I  am  arguing. 

Mr.  Kennedy.  It  seems  to  me  you  are  on  that  side  part  of  the 
time,  and  then  you  ^et  over  on  the  other  side. 

Mr.  Pierce.  No,  sir. 

Mr.  Kennedy.  The  making  of  these  agreements  will  not  put  any 
rate  into  operation,  and  the  cancellation  of  the  agreement  will  not 
necessarily  cancel  any  rate? 

Mr.  Pierce.  Here  is  the  operation  of  it.  Two  carriers  agree  upon 
a  rate  as  between  themselves.  That  rate  does  not  go  into  effect  until 
each  has  filed  it.  As  you  say,  that  agreement  does  not  make  the  rate. 
After  the  agreement  is  made,  then  that  agreement  in  order  to  become 
a  rate  must  be  embodied  in  a  tariff  to  which  the  contracting  railroads 
are  parties  and  filed  with  the  Interstate  Commerce  Commission  and 
in  all  the  stations  and  other  places  required  to  be  filed,  and  there 
remain  on  file  thirty  days  before  it  becomes  effective. 

Now,  we  have  got  a  rate  in  effect.  One  of  the  carriers,  we  will  say, 
decides  to-morrow  that  it  wants  to  cancel  that  arrangement.  Then 
there  would  be  good  reasons  why  it  ought  to  be  canceled  and  there 
would  be  reasons  why  the  commission  would  lend  its  sanction  to  the 
cancellation  of  it.  This  act  says  that  the  agreement  may  be  canceled 
as  to  all  or  any  of  the  agreed  rates,  fares,  charges,  or  classifications 
by  thirty  days'  notice  in  writing  to  the  other  parties  and  to  the  Inter- 
state Commerce  Commission. 

The  giving  of  thirty  days'  notice  in  writing  to  tlie  Interstate  Com- 
merce Commission  and  to  the  otlier  party  does  not  cancel  the  rate. 
It  still  takes  the  filing  of  a  tariff  in  accordance  with  section  6  of  the 
act,  or  an  amendment  to  the  tariff  or  a  supplement  to  the  tariff, 
printed  in  accordance  with  the  rules  of  the  commission,  which  must 
remain  on  file  thirty  days  before  the  rate  can  be  canceled. 

If  two  carriers  to-day  publish  a  joint  through  rate  and  it  goes  into 
effect  thirty  days  from  now  and  on  the  second  day  after  it  goes  into 
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effect  it  is  found  absolutely  necessary  to  cancel  that  tariff  for  some 
reason,  the  commission  now  has  power  to  grant  authority  to  cancel 
that  tariff  upon  any  short  notice  that  they  may  see  fit  to  give — usually 
three  days'  notice. 

What  I  am  arguing  is  that  these  agreed  rates  by  the  necessary 
effect  of  this  language  are  tied  up  for  tnirty  days  and  that  the  com- 
mission can  not,  by  giving  its  consent,  permit  the  cancellation  of 
a^eed  rates.  I  am  merely  pointing  out  that  that  in  certain  cases 
might  work  very  great  hardship^a  greater  hardship  upon  the  pubUc 
than  upon  the  railroad  companies,  and  that  some  leeway  should  be 
given  to  the  Interstate  Commerce  Commission  to  cancel  agreed  rates 
upon  short  notice,  as  they  now  have  authority  to  permit  any  other 
kmd  of  rates  to  be  canceled  upon  short  notice. 

If  my  readinff  of  the  act  is  not  correct  and  if  this  language  is  not 
susceptible  to  uiat  construction,  then  what  I  have  said  amounts  to 
nothing. 

The  Chairman.     Supposing  the  carriers  have  made  the  agreement 
and  without  canceling  it  one  of  the  carriers  files  notice  of  a  change  in 
the  tariff.     Is  that  a  violation  of  the  agreement?     Does  not  the  new. 
tariff  go  into  effect  at  the  proper  time? 

Mr.  Pierce.  I  did  not  eaten  the  first  part  of  your  question. 

The  Chairman.  Supposing  the  carriers  have  made  an  agreement  ? 

Mr.  Pierce.  Yes,  sir. 

The  Chairman.  Agreeing  upon  a  certain  rate,  and  one  of  the  car- 
riers in  violation  of  the  agreement  filed  a  new  tariff  sheet  changing 
the  rate,  which  controls,  the  rate  or  the  agreement? 

Mr.  Pierce.  As  to  the  public,  the  tariff  will  govern,  the  published 
tariff. 

The  Chairman.  Then  the  tariff  governs  as  to  everybody? 

Mr.  Pierce.  Yes,  sir;  the  published  tariff  with  the  Interstate  Com- 
merce Commission  governs  as  between  the  public  and  the  railroads. 
That  fixes  the  rate  and  the  only  rate  that  can  be  charged.  But  as  I 
said  a  moment  ago,  the  mere  making  of  an  agreement  does  not  make 
the  rate.  It  takes  first  the  agreement  and  subsequently  the  filing  of 
a  tariff  with  the  Interstate  Commerce  Commission  for  thirty  days 
before  the  rate  becomes  effective. 

The  Chairman.  If  the  railroad  company,  in  violation  of  the  agree- 
ment, can  make  a  rate 

Mr.  Pierce.  In  violation  of  which  agreement? 

The  Chairman.  There  is  only  one  agreement. 

Mr.  Calder.  With  the  other  railroad. 

The  Chairman.  Makes  a  rate  in  violation  of  the  agreement  which 
takes  effect.  Why  can  not  they  file  it  with  the  Interstate  Commerce 
Commission? 

Mr.  Pierce.  They  can  not  make  a  rate  or  cnncol  a  rate  in  violation 
of  the  agreement. 

The  (^AIRMAN.  Supposing  they  do  it? 

Mr.  Pierce.  They  can  not  do  it,  for  this  reason,  that  under  the 
rules  of  the  Interstate  Commerce  Commission  eaoli  party  is  required 
to  file  a  written  concurrence. 

The  Chairman.  That  is  not  the  case  at  all.  Here  are  two  rail- 
roads that  are  competing  at  a  competing  point.  They  file  their  rates 
separately.  There  is  no  connection  in  fihng  their  rates.  They  both 
have  an  agreement  that  the  rate  shall  be  SI,  but  one  of  them  files  a 
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notice  the  day  after  the  agreement  is  made  that  at  the  end  of  thirty 
days  the  rate  shall  be  90  cents  in  conformity  with  law.  The  90-cent 
rate  will  go  into  effect  ? 

Mr.  Pierce.  If  the  tariffs  are  filed. 

The  Chairman.  I  say  if  filed  in  conformity  with  law. 

Mr.  Pierce.  If  the  tariffs  are  filed  the  rate  will  go  into  effect. 

The  Chairman.  Notwithstanding  the  agreement? 

Mr.  Pierce.  Yes,  sir;  notwithstanding  the  agreement.  They  go 
into  effect  now  if  the  railroads  to-day,  notwithstanding  the  state  of 
the  law,  get  together  and  make  an  agreement  which  is  m  plain  viola- 
tion of  the  law,  and  file  the  tariffs,  they  go  into  effect  as  between 
the  public. 

The  Chairman.  As  between  everybody? 

Mr.  Pierce.  Yes,  sir;  as  between  everybody. 

Mr.  Kennedy.  Suppose  we  pass  this  bill  in  its  present  form,  do 
you  think  one  carrier  can  not  oe  given  a  status  in  court  to  compel 
specific  performance  against  another  of  one  of  these  contracts? 

Mr.  Pierce.  If  this  language  means  that  the  carriers  can  make 
jEL  valid  agreement  for  rates  for  thirty  days,  then  perhaps  a  bill  of 
this  kind  would  lie.  But  I  am  not  so  sure  whether  that  is  a  sound 
proposition  of  law  or  not.  Unless  this  agreement  is  forced  by  the 
terms  of  this  act  to  remain  in  effect  for  ten  days,  under  my  view  of 
the  law  I  do  not  believe  it  is  permissible  for  any  carrier  to  make  any 
contract  to  continue  any  particular  rate  for  any  given  time,  because 
I  think  such  a  contract  is  against  public  policy.  The  railroads  all 
owe  a  duty  to  the  public  to  charge  reasonable  rates,  and  only  reason- 
able rates,  and  to  keep  themselves  in  position  at  all  times  to  change 
or  modify  those  rates  so  as  to  conform  to  the  law  and  to  their  duty  to 
the  public.  Any  contract  which  would  have  a  tendency  to  prevent 
them  from  changing  their  rates  from  day  to  day  or  any  practice  that 
ought  to  be  changed,  to  make  those  rates  reasonable  or  those  practices 
reasonable,  is,  in  my  opinion,  an  unlawful  contract  and  against  the 
pubUc  policy. 

Now,  the  next  section  I  want  to  take  up  for  just  five  minutes,  as  I 
see  I  have  but  five  minutes  left,  is  section  8,  which  has  reference  to 
furnishing  a  quotation  of  rates  in  writing.  Beginning  on  page  15, 
with  line  1,  this  act  says: 

It  shall  be  the  duty  of  every  such  railroad  corporation  to  keep  at  all  times  conspicu- 
ously posted  in  every  station  where  freight  is  received  for  transportation  the  name  of 
an  a^ent  resident  in  the  city,  village,  or  town  where  such  station  is  located,  to  whom 
application  may  be  made  for  the  information  by  this  section  required  to  be  furnished 
on  written  request*  and  in  case  any  carrier  shall  fail  at  any  time  to  have  such  name 
posted  in  any  station,  it  shall  be  sufficient  to  address  such  request  to  "The  Station 

Agent  of  the (Company  at Station,"  inserting  the  name  of  the  carrier 

company  and  of  the  station  in  the  blanks,  and  to  serve  the  same  by  depositing  the 
request  so  addressed,  with  postage  thereon  prepaid,  in  any  post-office. 

Now,  the  effect  of  that  provision  is  to  permit  any  person  at  any 
station  to  ask  for  a  quotation  between  any  points  either  on  its  line 
or  to  any  points  off  of  its  line  covered  by  through  tariff.  Suppose 
that  a  shipper  at  Ruston,  La.,  a  point  on  the  line  of  the  Rock  Island, 
should  drop  into  our  station  and  ask  for  a  quotation  of  rates  on  a 
shipment  tnat  he  had  in  contemplation  or  desired  to  make  from 
Topeka,  Kans.,  to  McFarland,  Kans.  I  take  it  that  under  the  broad 
language  of  this  act  that  would  be  permissible.  If  that  is  permissible, 
it  is  a  requirement  that  can  not  be  complied  with.     Neither  the  Rock 
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Island  Railroad  nor  any  railroad  could  keep  on  file  at  every  station 
on  its  line  of  road  every  tariff  which  it  publisnes  alone  or  in  connection 
with  any  other  railroad.  Regardless  of  how  strict  the  requiremelits 
of  the  law  were,  it  would  necessitate  such  an  expenditure  of  money 
as  would  absolutely  bankrupt  it.  The  number  or  tariflFs,  the  volume 
of  them,  the  expense  of  keeping  them  is  so  great  that  you  would  have 
to  have  a  separate  office  building  for  a  complete  file  of  the  tariffs  of 
the  Rock  Island  Railroad  of  that  kind.  I  say  that  it  is  absolutely  a 
ruinous  provision.  It  is  absolutely  unworkable,  and  it  can  not  be 
complied  with,  because,  in  the  first  place,  you  could  not  get  the  room; 
you  could  not  supply  the  room  at  your  stations  without  the  building 
of  new  offices;  you  could  not  keep  these  tariffs  without  a  force  of 
clerks  and  experts  to  do  it.  We  have  not  got  a  station  agent  on  our 
line  that  could  perform  half  of  his  duties  and  attend  to  this.  There 
is  not  a  station  agent  that  could  half  take  care  of  such  a  file. 

The  Chairman.  Can  not  they  telegraph  to  headquarters?  They 
know  enough  to  do  that? 

Mr.  Pierce.  Oh,  yes,  sir. 

Mr.  TowNSEND.  There  is  somebody  on  your  hne  that  knows  that 
rate? 

Mr.  Pierce.  Yes,  sir;  but  this  says  it  shall  be  the  duty  of  every 
railroad  to  keep  at  all  times  conspicuously  posted  the  name  of  the 
agent. 

The  Chairman.  To  whom  application  may  be  made. 

Mr.  Pierce.  Yes,  sir;  to  whom  application  may  be  made.  But  it 
ought  not  to  be  that  we  have  to  guote  rates  all  over  the  United 
States.  We  have  got  a  file  of  tariflFs  there  now  at  every  station 
applicable  to  that  station. 

The  Chairman.  If  a  man  makes  application  to  your  railroad  agent, 
can  he  not  ascertain  from  the  central  office  what  the  rate  is?  Is  not 
that  feasible  amlpracticable? 

Mr.  Pierce.  Well,  I  suppose  they  could  use  the  telegraph  wires  for 
that  purpose  by  telegraphing  to  Chicago. 

The  Chairman.  Is  not  that  what  they  do  now  very  often? 

Mr.  Pierce.  Doubtless  they  have  to  do  that  very  often  because 
sometimes  the  station  agent  is  not  himself  able  to  decipher  from  the 
tariffs  what  the  rate  is.  lie  gets  a  complicated  situation,  and  it 
sometimes  takes  a  pretty  accomplished  fellow  along  this  line  to  do 
that. 

The  Chairman.  Then  this  would  not  require  an  office  maintained 
in  every  village  or  at  every  station  equippecl  to  'give  this  information, 
I  take  it?  If  you  have  a  central  office  prepared  to  give  the  informa- 
tion and  your  agent  is  applied  to  for  tne  information,  is  it  not  per- 
fectly practicable  for  him  to  apply  to  the  central  office,  for  the 
information  ? 

Mr.  Pierce.  It  is  not  a  reasonable  requirement. 

Mr.  TowNSEND.  In  other  words,  you  are  doing  just  what  you  do 
now,  only  they  are  compelled  to  quote  correct  rates? 

Mr.  Pierce.  Yes,  sir;  but  this  is  even  broader.  It  is  required  now 
that  tariffs  applicable  to  a  certain  station  shall  be  kept  on  file  in  that 
station,  and  we  are  not  required  to  quote  the  rates.  A  man  can  go  in 
there  and  ask  for  the  tariff  and  see  it.  We  are  under  no  obligation  at 
Ruston^  La.,  to  furnish  rates  between  Topeka,  Kans.,  and  McFar- 
land,  Kans.,  as  we  would  be  under  this  provision.     The  chances  for 
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a  mistake  and  the  burden  that  might  be  placed,  I  say,  is  an  unreasona- 
ble burden,  and  there  should  not  be  any  such  requirement.  If  we 
are^required  to  quote  rates  correctly  then  it  ought  to  be  at  stations 
from  where  the  man  is  going  to  make  shipments,  and  where  you 
require  the  tariffs  now  to  be  on  file  applicable  to  that  shipment. 

Mr.  TowNSEi^D.  Of  course  you  know  it  does  refer  to  a  described 
shipment? 

Mr.  Pierce.  Yes,  sir;  it  refers  to  a  described  shipment. 

Mr.  TowNSEND.  And  if  a  man  comes  in  to-day  and  asks  for  it,  you 
will  try  to  furnish  the  information? 

Mr.  Pierce.  Then  it  should  be  limited  to  inquiry  to  be  made  at 
the  station  from  which  or  to  which  the  shipment  is  to  be  made. 

There  is  another  thing  in  that  section  that  it  seems  to  me  ought 
not  to  be.  This  reauires  that  you  shall  keep  this  notice  posted  up 
as  to  the  agent.  Tnere  is  no  penalty  provided  in  connection  witn 
that,  but  under  another  section  of  this  act  the  penalty  would  be 
$5,000  for  failure  to  post  that  notice,  although  you  have  provided 
another  way  to  make  the  notice  sufficient  in  case  this  notice  is  not 
posted.  It  is  not  practicable  to  keep  this  notice  posted  at  all  stations. 
We  can  not  keep  our  tariffs  posted  there  and  the  Interstate  Com- 
merce Conmiission  recognizes  that  fact  and  has  been  compelled  to 
modify  the  provisions  of  section  6  so  as  to  relieve  us  of  the  necessity 
of  posting  tariffs  in  the  stations.  You  can  not  keep  your  tariffs 
posted  in  the  stations.  They  will  not  stay  there  if  you  post  them 
there,  and  it  has  been  demonstrated  that  it  is  an  utter  impossibility 
to  do  it.  These  notices  will  be  torn  down,  and  in  addition  to  that 
the  agents  are  changed  so  frequently  that  it  would  be  a  practical 
impossibility  to  keep  up  with  these  changes  in  these  notices. 

Now,  you  have  provided  an  effective  way  here  by  which  you  can 
address  this  notice  to  the  agent.  For  failure  to  keep  one  of  these 
notices  posted  you  impose  upon  the  railroad  conipany  a  penalty  of 
$5,000.  That  is  another  one  of  the  details  and  the  burden  or  the  regu- 
lation of  an  immaterial  matter  which  it  seems  to  me  ought  not  to  oe, 
because  if  there  is  to  be  any  penalty  for  a  failure  to  keep  the^e  notices 
posted,  certainly  $5,000  is  all  out  of  proportion  to  an  offense  like  that, 
which  can  not  harm  anybody,  when  you  have  provided  another 
way  for  him  to  get  that  information  and  lay  the  proper  foundation 
for  a  penalty  in  case  he  refuses  to  furnish  it. 

The  Chairman.  The  fact  is,  you  have  gotten  out  of  posting  notices 
anywhere. 

(At  this  point  an  informal  recess  was  taken  to  enable  the  member^ 
of  the  committee  to  respond  to  a  roll  call,  after  which  the  session 
of  the  committee  was  resumed.) 

The  Chairman.  Gentlemen,  you  may  proceed. 

STATEMENT  OF  BOBEBT  S.  WALKEB,  CHATBMATf  OF  THE  EX- 
ECUTIVE COMMITTEE  OF  THE  CHICAGO,  BOCK  ISLAIH)  AHD 
PACIFIC  BAILWAY   COMPANY. 

Mr.  Walker.  My  name  is  Robert  S.  Walker,  and  my  duties  are 
as  chairman  of  the  executive  committee  of  the  Chicago,  Kock  Island 
and  Pacific  Railway  Company. 

My  appearance  is  in  reference  to  sections  12  and  13  of  H.  R.  17536, 
introduced  by  Mr.  To\^Tisend,  and  to  sections  9  and  10  of  Mr.  Mann's 
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bill,  H.  R.  16312.  The  first  proposal  prohibits  in  certain  cases  the 
acquisition  by  one  railroad  company  of  the  stock  or  property  of 
another;  the  second  provides  for  the  regulation  and  restraint  of  the 
issuance  by  railroads  of  their  stocks  and  bonds. 

I  believe  these  proposals  to  be  so  new,  so  serious  and  so  pregnant 
with  consequence,  that  it  is  my  duty  to  submit  to  yuur  committee 
divers  reasons  why  such  legislation  should  be  enacted,  if  at  all,  only 
after  patient  consideration  of  its  many  ^rave  aspects. 

Let  me  say  at  the  outset  that  I  am,  by  inheritance  and  by  training, 
a  believer  in  the  interstate-commerce  act  as  thus  far  enacted.  The 
carriers  of  the  country  must  be  required  to  adjust  themselves  to  the 
policy,  adopted  by  the  Federal  Government  in  1887  and  of  increasing 
importance  with  the  growth  of  the  gap  between  large  businesses  ana 
small  ones,  that  all  shall  be  served  ahke  and  at  the  same  rate.  All 
railroad  men  yield  without  demur  to  the  successive  appUcations  of 
this  principle.  Speaking  for  myself,  every  degree  of  regulation  of 
rates  and  of  service,  no  matter  now  drastic,  as  long  as  the  essentials 
of  equality  to  the  snippers  and  just  remuneration  to  the  carriers  are 
kept  uppermost,  is  for  the  best  good  of  the  nation  and  the  railroads 
alike. 

It  is  the  spirit  of  our  institutions  that  all  businesses  and  all  men 
engaged  in  business  or  professional  activities  shall  be  free  and  imfet- 
tered.  We  have  inherited  from  the  earliest  days  of  the  common  law 
an  abhorrence  of  arrangements  resulting  in  restraints  of  trade.  Our 
markets  and  our  intercourse  between  citizens  are  absolutely  unham- 
pered. Such  restrictions  as  we  deem  permissible  are  only  those  of 
the  nature  of  police  regulations,  affectii^  a  few  that  the  general  good 
of  all  may  be  enhanced.  Congress  should  depart  from  these  fimda- 
mentals  with  great  caution.  A  step  backward  would  be  the  beginning 
of  a  new  Russia  in  this  hemisphere. 

Now,  note  the  intent  of  section  12  of  Mr.  Townsend's  bill.  It  pro- 
hibits every  railroad  from  acquiring  the  stock  or  property  of  anv 
other  railroad.  This  is  nothing  short  of  enacting  that  no  man  shall 
buy  the  house  or  the  farm  of  any  other  man.  It  puts  the  nation  in 
the  position  of  restraining  trade  to  a  far  greater  degree  than  was  ever 
attempted  by  any  human  being  or  corporation.  It  robs  the  public 
in  advance  of  the  saving  and  advantage  that  always  follows  the 
absorption  of  one  line  by  another,  accrumg  from  decreased  expense 
of  superintendence,  greater  aggjregate  supply  of  equipment  to  adapt 
to  the  needs  of  the  enlarged  mileage,  increased  uniformity  of  opera- 
tion, and  better  opportunities  to  improve  the  property  out  or  the 
combined  resources. 

Mr.  TowNSEND.  You  do  not  understand  that  to  mean  that  there 
is  a  prohibition  of  dealing  in  stocks  of  every  railroad  ? 

Mr.  Walker.  I  am  coming  to  that  in  a  moment.  I  think  that  is 
open  to  that  interpretation.  We  must  not  fear  mere  bigness.  It 
would  be  .far  worse  to  substitute  static  conditions  for  dynamic.  It 
will  hurt  the  public,  much  more  than  the  owners  of  railroads,  to  take 
away  the  incentive  to  increase  railroad  systems  and  to  upbuild  and 
improve  them.  Capital  can,  of  course,  seek  other  fields,  but  the 
lacK  of  interest  in  railroads  by  the  men  of  large  means  and  large 
views  will  soon  show  itself  in  neglected  eauipment,  perilous  roadbeds, 
and  wretched  operations.  Beyond  all  tnis,  however,  the  most  por- 
tentous feature  is  the  curb  and  restraint  to  be  put  upon  initiative 
and  ambition. 
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At  the  risk  of  disagreeing,  let  me  add  that  I  am  taking  section  12  at 
its  most  extreme  meaning.  It  is  the  meaning  that  I  believe  to  be 
the  correct  one,  though  other  lawyei-s  have  other  views.  To  my 
mind,  the  language  seems  as  broad  as  its  counterpart  in  the  Sherman 
Act,  *^  Every  contract  *  *  *  in  restraint  of  trade  or  commerce." 
Mr.  Townsend's  phrase  is  to  the  effect  that  no  railroad  shall  acquire 
the  stock  or  property  '^of  any  railroad  corporation  which  competes 
with  such  first-named  corporation  respecting  business  to  which  said 
act  to  regulate  commerce,  as  amended,  appUes.''  As  every  carrier 
competes  in  such  business  with  every  other  carrier,  every  conceivable 
acauisition  is  forbidden.  For  example,  the  Denver,  Northwestern 
ana  Pacific,  as  pelrt  of  a  through  route  from  Chicago  to  Steam- 
boat Springs,  formed  in  conjunction  with  the  BurUngton  route,  is  in 
competition  with  the  Rock  Island  as  part  of  another  through  route 
from  Chicago  to  Steamboat  Spring.  Hence  neither  the  Burlington 
nor  the  Rock  Island  must  buy  the  Denver,  Northwestern  and  Pacific, 
though  it  is  a  natural  extension  of  each  and  in  nowise  parallels  either. 
Again,  the  Louisville,  Henderson  and  St.  Louis,  as  part  of  a  through 
route  in  conjunction  with  the  Chesapeake  and  Ohio  from  Washington 
to  Kansas  City,  competes  with  the  Missouri,  Kansas  and  Texas  as 
part  of  another  through  route  via  the  Baltimore  and  Ohio  between 
the  same  points.  Hence  the  ^*Katy''  must  not  purchase  the  Louis- 
ville, Henderson  and  St.  Louis,  though  it  is  an  oDvious  extension  of 
its  route  and  in  no  sense  parallels  it.  Instances  can  be  multipUed. 
Suffice  it  to  say,  that  the  clause  is  so  inclusive  that  no  one  can  foretell 
what,  if  any,  hmitations  the  courts  will  put  upon  its  meaning.  Were 
I  advising  a  client,  I  should  tell  him  the  words  could  mean  all  that  I 
have  indicated.  How  unjust  it  would  be  thus  to  prohibit  railroad 
acquisitions  can  be  readily  apprehended  if  we  image  the  restriction 
extended  to  all  other  enterprises.  No  tanner  may  buy  another 
tanner's  business;  no  miner  may  buy  another  mine;  no  farmer  another 
farm. 

I  do  not  know  that  the  language  in  Mr.  Mann's  bill  is  less  severe. 
It  would,  in  my  judgment,  however,  admit  of  greater  latitude  of 
interpretation.  Tne  words  are  *'any  competing  common  carrier^" 
which  might  be  taken  to  imply  parallelism  as  well  as  competition  m 
business  covered  by  the  Hepourn  Act. 

Mr.  TowNSEND.  Now,  you  are  speaking  of  the  acquisition  of  a  rail- 
road and  not  part  of  the  stocks  as  an  investment,  or  anything  of  that 
sort  ?     Your  criticism  applies  to  the  acquisition  of  a  railroad  ? 

Mr.  Walker.  Either  stocks  or  propertv. 

Mr.  TowNSEND.  Would  your  criticism  lie  simply  against  an  invest- 
ment of  stock  of  another  railroad  without  the  idea  of  owning  it? 

Mr.  Walker.  Well,  I  have  not  looked  at  your  bill  from  that  point 
of  view. 

Mr.  Townsend.  You  referred  to  section  13,  and  section  13  refers 
to  the  acquisition  of  railroads? 

Mr.  Walker.  I  mentioned  both.  I  refer  to  either  stock  or  prop- 
erty. I  do  not  know  that  the  language  in  Mr.  Mann's  bill  is  as  severe. 
It  would  apparently  admit  of  some  greater  latitude  of  interpretation. 
His  words  are  *'any  competing  common  carrier."  This  m'ght  be 
taken  to  include  parallelism  as  well  as  competition  in  business  covered 
by  the  Hepburn  Act. 
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Even  if  the  words  finally  enacted  cover  only  lines  that  are  both 
parallel  and  competing,  I  do  not  now  wish  to  concede  that  the  policy 
of  such  a  law  would  be  sound  or  wise.  What  we  are  working  for 
is  low  rates  and  good  service.  If  there  are  three  parallel  lines,  for 
instance,  the  acquisition  of  one  by  another  does  not  destroy  com- 
petition as  long  as  the  third  remains  separate;  and  at  the  same 
time  such  acquisition  will  result  in  manv  economies  that  will  tend 
to  bring  down  rates  on  the  detached  third  line.  Economists,  indeed, 
have  long  argued  that  compulsory  combinations  are  the  true  remedy 
for  our  difficulties.  By  such  a  method,  the  public  would  be  saved 
the  expense  of  duplication  of  officers  and  of  all  elaborate 
machinery  for  soUciting  and  advertising  for  business.  With  the 
interstate-commerce  act  still  in  force,  the  fair  and  reasonable  rates 
could  still  be  adjudicated  and  enforced,  and  on  a  lower  level  because 
of  the  economies  mentioned.  Compulsory  combination,  or  unre- 
stricted right  of  combination,  would  be  far  more  in  keeping  with 
our  American  ideas  than  this  new  commandment,  ^^Thou  shalt  not 
enlarge  thy  business." 

No  less  violative  of  the  American  ideals  is  the  proposal  to  regulate 
stock  and  bond  issues.  But  I  do  not  argue  that  here,  in  view  of  the 
other  things  that  I  wish  to.  have  time  to  say  about  that  proposal. 

Ever  since  railroads  began  they  have  been  the  creatures  of  the 
States  where  their  lines  lay.  The  only  exceptions  were  the  few  lines 
chartered  by  Congress,  where  the  lands  to  be  traversed  belonged  to 
the  Federal  Government  and  were  subject  to  state  control  only  as  to 
certain  matters.  The  underljring  idea  was  the  same  in  both  cases, 
viz,  that  the  Government,  be  it  State  or  Federal,  having  paramount 
jurisdiction  of  the  lands  to  be  crossed,  should  authorize  and  control 
the  railroad.  So  the  railroads  have  come  forward  through  the  years, 
amenable  to  the  States  for  taxes,  for  rights  to  condemn  necessary 
land,  and  for  regulation  of  operating  matters. 

It  is  necessary  here  to  mention  tne  distinction,  doubtless  famiUar 
to  this  committee,  between  regulation  of  railroads  in  their  aspect  of 
interstate  carriers  and  regulation  of  their  other  functions.  By 
Article  I,  section  8,  of  the  Constitution,  Congress  has  power  to  regu- 
late commerce  among  the  several  States.  But  no  pertinent  power 
is  conferred  upon  Congress  as  to  any  matters  other  than  commerce. 
And  the  tenth  amendment  expressly  reserves  to  the  several  States 
all  powers  not  delegated  to  the  National  Government,  while  the  fifth 
amendment  decrees  that  no  one  shall  be  deprived  of  his  property 
without  due  process  of  l.aw. 

The  several  States  granted  charters  to  the  railroads.  These 
charters  are  contracts,  subject  to  amendment  by  the  States,  and  only 
by  the  States.  The  result  is  the  same  as  to  railroads  incorporated 
under  general  state  incorporation  acts;  the  railroad's  powers  are 
derived  from  and  circumscribed  by  the  act  and  can  not  be  altered 
except  bjr  amending  the  act,  which  only  the  State  can  do. 

Many,  if  not  most,  of  the  powers  thus  granted  by  the  States  have  no 
relation  whatever  to  interstate  commerce.  They  are  as  readily 
applicable  to  a  corporation  running  a  crossroads  blacksmith  shop  as 
to  a  raikoad  running  through  several  States.  They  are  the  same 
whether  the  railroad  runs  10  miles  all  within  one  State,  or  10,000 
miles  in  20  States.     They  would  fit  equally  well   a  corporation  con- 
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ducting  a  hospital  or  a  circulating  library.  Among  such  powers, 
granted  or  withheld  by  the  several  States  according  to  their  r^pec- 
tive  legislative  poUcies,  are  the  power  to  acquire  extensions  and  the 
power  to  emit  and  negotiate  stock  and  bonds.  In  the  face  of  these 
well-known,  firmlv  established  facts,  can  it  be  that  Congress  intends 
to  oust  the  several  States  from  their  exclusive  control  of  these  matters 
and  announce  a  new  universal  poUcy  in  the  making  of  which  their 
legislatures  shall  have  no  voice?  If  so,  can  it  further  be  possible  that 
Congress  means  to  do  so  by  stretching  the  conmierce  clause  to  the 
breaking  point?  I  can  not  beUeve  it.  It  seems  to  me  that  we  are 
contemplating  a  break,  a  revolutionary  departure,  as  serious  and  as 
dangerous  as  if  the  proposal  were  to  abolish  state  legislatures  and 
govern  the  country  exclusively  from  Washington.  Certainly,  as  to 
the  subjects  proposed  to  be  controlled,  the  result  will  be  the  same. 
You  Congressmen  are  elected  by  the  separate  States,  and  I  wonder  if 
you  can  face  your  electorate  and  justify  taking  away  from  them  so 
important  a  part  of  their  sovereignty. 

Another  phase  of  the  matter  will  permit  brief  mention.  Congress 
has  in  mind  the  general  welfare,  not  merely  that  of  the  shippers  or  of 
any  special  class.  Therefore,  consider  for  a  moment  the  investor. 
He  has  bought  his  investment  in  reliance  upon  a  state  statute. 
Whether  he  owns  stocks  or  bonds,  he  hopes  for  an  added  margin  of 
safety  through  growth  in  mileage  and  tonnage.  Likewise  he  looks 
to  the  State  to  protect  him  from  misuse  of  the  right  to  negotiate 
securities.  The  prudent  banker  or  investor  will  not  buy  securities 
of  corporations  organized  imder  the  laws  of  certain  of  the  States, 
because  he  deems  those  laws  do  not  contain  adequate  checks  upon 
fraud  or  reckless  overissues.  But  he  readily  buys  securities  foimded 
on  the  laws  of  other  of  the  States,  because  he  knows  that  sufficient 
safeguards  are  provided  and  that  the  courts  of  the  State  set  a  high 
standard  for  the  acts  of  corporate  officers.  Yet  this  proposed  legis- 
lation will  destroy  all  the  things  on  which  investors  have  relied, 
and  will  substitute  rules  that  they  did  not  choose  and  probably  would 
not  choose  if  they  could. 

To  speak  of  investors,  moreover,  illumines  this  subject  from  another 
angle.  What  has  the  Federal  Government  to  do  with  the  investor? 
Point  out  to  me  the  constitutional  provision  that  directs  Congress  to 
perform  this  beneficient  function,  if  the  avowed  purpose  of  the  law 
IS  to  protect  investors,  then  the  statute  will  be  unconstitutional  from 
the  outset. 

Addressing  myself  now  to  the  matter  of  the  proposed  restrictions 
upon  the  issuance  of  stocks  and  bonds,  I  should  like  to  state,  not  only 
as  my  opinion  but  also  as  a  proposition  that  can  be  established  by 
sound  logic,  that  the  proposed  restraints  will  not  have  the  slightest 
effect  in  the  direction  of  reducing  rates.  If  they  have  any  effect 
whatever  it  will  be  in  the  direction  of  raising  rates,  for  reasons  that  I 
shall  come  to  later. 

Rates  are  made  one  by  one;  a  single  commodity  is  under  consid- 
eration and  the  decision  is  then  made  as  to  the  price  to  be  chained 
for  moving  this  commodity  from  A  to  B,  A  to  C,  B  to  C,  A  to  D,  B 
to  D,  C  to  D,  etc.  Under  existing  conditions  scarcely  a  rate  can  be 
fixed  by  a  traffic  man  save  upon  the  basis  of  the  competition  of  his 
neighbors. 
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I  heard  a  traffic  man  say  a  few  days  ago  that  a  railroad  400  miles 
long  could  fix  the  rates  of  every  railroad  in  the  United  States  up  or 
down. 

Mr.  Stafford.  Will  you  kindly  explain  how  that  is  possible? 

Mr.  Walker.  It  is  possible  in  this  wav :  If  a  railroad  is  connected 
at  both  ends  with  other  railroads,  it  is  bound  to  form  a  through  rate 
from  some  distant  point  off  of  its  line  to  another  distant  point  off  its 
line.  If  this  intervening  railroad  decides  its  rates  shall  be  different 
from  what  they  have  been,  those  different  rates  must  figure  in  these 
longer  rates.  Those  in  turn  affect  the  longer  rates  in  the  same  com- 
modities, and  the  thing  extends  across  the  entire  country.  Then  the 
shippers  interested  in  other  commodities  complain  they  are  not 
getting  as  fair  a  deal  as  those  in  the  first  commodity,  and  that  also 
spreads ;  and  before  we  get  through  with  it  the  changes  made  by  that 
one. small  railroad  have  affected  to  a  greater  or  less  degree  all  the 
rate  systems  of  the  United  States. 

The  traffic  man  and  his  neighbors  in  turn  can  afford  to  fix  rates  only 
upon  such  a  basis  as  will  render  an  adequate  remuneration,  taking 
into  account  such  matters  as  weight,  bulk,  ease  or  difficulty  of 
handling,  the  value  of  the  commodity,  amount  of  risk  in  handling  the 
commodity,  etc.  A  rate  never  is,  and  probably  never  was,  fixed  by 
taking  into  account  the  capitalization  of  the  corporation  fixing  the 
rate.  I  greatly  doubt  whether  the  principal  traffic  man  of  any 
important  railroad  could  correctly  or  even  approximately  state 
the  securities  that  the  railroad  has  outstanding  or  tne  amount  of  such 
securities.  I  can  guarantee  that  none  of  them  ever  considers  the 
securities  when  trying  to  determine  a  rate  on  a  given  commodity 
from  one  point  to  another. 

Mr.  TowNSEND.  Have  you  ever  been  interested  in  a  case  before 
the  Interstate  Commerce  Conmiission  ? 

Mr.  Walker.  No;  I  have  never  appeared  before  the  commission 
myself. 

Mr.  TowNSEND.  You  know  it  is  a  very  common  practice,  do  you 
not,  to  insist  that  the  rates  will  not  enable  them  to  yield  a  proper 
return  upon  the  securities  of  railroad  companies?  That  is  a  very 
common  defense  the  railroad  puts  up. 

Mr.  Walker.  I  was  just  gomg  to  mention  that.  There  are  some 
differentiations  to  be  made  there,  I  think,  that  explain  that  matter 
considerably. 

Mr.  Kennedy.  A  railroad  that  has  very  large  earnings  would  have 
more  money  for  betterments  and  for  the  improvement  of  its  system 
if  it  did  not  have  to  pay  out  so  much  in  dividends.  Do  you  not  think 
that  ultimately  will  affect  rates? 

Mr.  Walker.  Yes,  sir;  it  does,  but  usually  to  the  disadvantage  of 
the  cori>orations  upon  whom  this  statute  will  fall  most  severely, 
namely,  those  corporations  that  from  past  history  have  inheritea 
heavy  capitalization. 

Mr.  Elennedy.  I  can  see  that  if  a  railroad  should  be  built  parallel- 
ing some  of  the  overcapitalized  roads,  their  dividends  might  be  im- 
periled and  thev  would  have  to  reduce  their  rates  by  competition, 
would  they  not  ? 

Mr.  Walker.  Yes,  sir. 
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Mr.  Kennedy.  We  ouffht  not  to  allow  the  new  road  to  over- 
capitalize just  that  the  old  road  should  continue  to  pay  dividends. 

Mr.  Walker.  There  is  little  danger  of  that.  I  doubt  if  an  instance 
could  be  pointed  out  of  a  railroad  the  overcapitalization  of  which 
dated  from  the  inception  of  that  enterprise.  Tne  overcapitalization, 
when  it  occurs,  ordinarily  is  after  the  property  has  become  established 
and  has  a  more  or  less  intangible  but  perfectly  real  value  known  as 
earning  power.  A  new  railroad  in  a  frontier  country  can  not  be  said 
to  have  earning  power  xmtil  it  has  proven  it. 

Mr.  TowNSEND.  Have  you  found  anything  in  this  bill  which  affects 
anything:  not  already  estabUshed  ? 

Mr.  Walker.  If  I  read  the  bill  correctly,  I  think  I  have,  Mr. 
Townsend.  I  would  be  glad,  however,  to  have  any  misapprehension 
I  may  be  under  allayed  on  that  score,  and  I  would  be  greatly  relieved 
also. 

Mr.  Townsend.  I  wish  you  would  point  out  where  you  think  it 
would  interfere  with  it  if  you  find  any  such  thing  in  the  llill. 

Mr.  Walker.  As  I  understand  the  bill,  it  does  not  control  the  stock 
or  bond  issues  of  existing  railroads.  It  makes  provision  for  taking  up 
existing  stocks  and  bonds  and  reissuing  them;  and  if  you  do  issue 
stocks  and  bonds  it  will  be  for  money  to  be  used  in  railroad  business 
and  can  not  be  issued  for  less  than  par  except  in  the  case  of  bonds. 
If  you  mean  I  think  the  act  is  to  have  a  retroactive  effect,  I  do  not 
understand  it  that  way  at  all.  I  do  mean,  however,  that  the  sins  of 
the  fathers  are  visited  upon  the  children  verj^  severely  in  railroads^ 
and  a  railroad  that  comes  into  the  hands  of  its  owners  with  heavy 
capitaUzation,  due  to  recklessness  and  foolhardiness  in  business,  has  to 
compete  on  equal  terms  with  such  a  railroad  as  Mr.  Kennedy  speaks 
of  wnich  has  low  capitalization  and  earning  power  and  ability  to  make 
betterments  that  will  still  more  cheapen  its  efficiency. 

But  I  believe  that  the  claim  is  inade  that  the  rates  are  determined 
in  the  aggregate  by  the  outstanding  capitalization,  and  hence  that 
restrictions  upon  the  emission  of  securities  are  desirable  in  order  to 
keep  down  the  aggregate  of  capitalization,  with  the  result  that  the 
rates  as  an  aggregate  will  also  be  kept  down.  There  are  good  reasons 
why  this  is  not  so.  The  misconception  probably  arose  through  the 
fact  that  on  one  or  two  occasions  rates  fixed  by  the  Interstate  Com- 
merce Commission  as  reasonable  have  been  successfully  attacked  by 
carriers  on  the  ground  that  their  rates  as  a  whole  (including  the  rate 
lowered  by  the  commission's  order)  were  not  justly  remunerative. 
To  get  at  what  was  a  proper  remuneration,  recourse  has  been  had 
to  the  ^[uestion  of  what  was  a  proper  rate  of  income  upon  the  value 
of  the  investment  represented  Iby  the  railroad.  In  arriving  at  such 
rate  of  income  consideration  has  been  had  of  the  outstanding  stocks 
and  bonds.  At  this  point,  however,  it  must  be  noted  that  stocks 
and  bonds  were  considered  in  these  cases  as  a  quick  and  simple  rule 
of  thumb  method  of  ascertaining  what  might  or  might  not  be  quite 
a  different  thing,  namely,  the  value  of  the  railroad  property.  Both 
in  theory  and  in  practice,  a  fair  rate  of  return  upon  actual  value  is 
just,  both  as  to  the  carrier  and  as  to  the  shipper,  but  such  value 
practically  never  has  any  accurate  relation  to  the  aggregate  outstand- 
mg  amount  of  stocks  and  bonds.  In  my  judgment  the  majority  of 
the  railroads  in  this  country  are  actually  worth  more  than  the  aggre- 
gate amount  of  their  stocks  and  bonds  outstanding,  and  I  believe 
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that  a  jury  of  impartial  experts  would  so  conclude  in  the  case  of 
almost  any  railroad  property.  I  believe  that  the  value  of  the  prop- 
erty with  which  I  am  most  familiar  is  many  million  dollars  in  excess 
of  the  total  outstanding  amount  of  stocks  and  bonds.  From  this 
view  point,  therefore,  the  shipper  is  getting  a  much  lower  rate  than 
he  would  be  entitled  to  if  the  rates  were  fixed  on  the  basis  of  a  fair 
return  upon  the  actual  investment  value. 

Mr.  TowNSEND.  Do  you  mean  the  par  value  of  stocks  and  bonds 
outstanding  or  the  actual  market  value? 

Mr.  Walker.  The  par  value.  Unfortunately  for  the  valuation 
argument,  it  rarely  happens  that  a  single  railroad  is  the  only  railroad 
running  between  two  given  termini.  Competition  between  com- 
peting carriers  has  its  play,  and  the  rate  is  fixed  thereby  and  without 
any  remotest  relation  to  investment  value  of  the  several  properties. 
The  result  of  this  method  of  fixed  rates,  as  has  been  seen  over  and 
over  again  in  American  railroading,  is  that  the  weakest  road  suc- 
cumbs, is  reorganized^  tries  again  and  perhaps  succeeds,  but  more 
likely  again  fails,  and  is  finally  acquired  by  some  stronger  connection. 

I  therefore  repeat  that  the  idea  of  reducing  rates  through  restrain- 
ing the  issuance  of  securities  is  illusory  and  an  ignis  fatuus.  I  prob- 
EDly  can  not  do  better  than  to  read  at  this  point  an  editorial  appear- 
ing in  the  ''Railroad  Gazette"  of  February  4,  1910,  which,  you  will 
notice,  is  as  severe  upon  the  corporation  lawyer  who  defended  his 
corporation  as  it  is  upon  the  Interstate  Commerce  Commissioner  who 
attacked  it. 

I  wish  to  say  also  before  reading  this  that  the  mention  of  the 
Interstate  Commerce  Commission  here  is  not  my  view;  it  is  the  view 
of  the  editor. 

At  a  recent  dinner  of  the  New  York  Economic  Club,  Commiflsioner  Clements,  of 
the  Interstate  Commerce  (^ommiseion,  attacked  the  excest-ive  inflation  of  the  securi- 
ties of  the  Chicago  and  Alton,  but  he  attacked  it,  as  usual,  on  the  wrong  grounds, 
while  Francis  Lynde  Stetson  defended  it  on  almost  the  only  grounds  upon  which  it 
was  indefensible. 

Referring  to  the  refinancing  of  the  Alton,  after  the  change  of  management  in  1899, 
and  to  the  stock-exchan^  scandal  when  John  W.  Gates  got  control  of  the  Louisville 
mod  Nashville  and  had  it  subsequently  bought  away  from  him  at  a  lai^  profit  to 
himself,  ''in  both  these  cases,''  said  Mr.  Clements,  "the  added  amount  in  stocks  and 
bonds  was  taken  out  of  the  pocket  of  the  public  in  increased  rates."  We  wonder  if 
Commissioner  Clements  has  ever  chanced  to  observe  that  the  Chicago  and  Alton, 
running  from  Chicago  to  St.  Louis  and  Kansas  City,  is  not  the  only  railway  serving 
these  points.  As  a  matter  of  fact^  the  territory  between  Chicago,  St.  Louis,  and 
Kansas  City  is,  perhaps,  the  most  highly  competitive  territory  in  the  country,  and  we 
b^  to  inquire  what  the  Wabash,  the  Illinois  Central,  the  Cleveland,  Cincinnati, 
Chicago  and  St.  Louis,  the  Chicago.  Burlington  and  Quincy,  the  Chicago  and  Eastern 
Illinois,  and  the  Pan  Handle- Van oalia  were  doing  while  the  Chicago  and  Alton  was 
taking  the  amount  of  its  increased  capital  out  of  the  pocket  of  the  public  in  increased 
rates  Detween  Chicago  and  St.  Louis?  It  would  be  interesting  also  to  know  who 
chloroformed  the  Wabash,  the  Chicago.  Rock  Island  and  Pacific,  the  Chicago,  Bur- 
lington and  Quincy,  the  Atchison,  Topeka  and  Santa  Fe,  the  (  hicago,  MilwauKee  and 
St.  Paul,  and  the  Chicago  Great  Weptem  while  "the  added  amount  in  stocks  and 
bonds  was  taken  out  of  the  pocket  of  the  public  in  increased  rates"  between  Chicago 
and  Kansas  City? 

Of  course,  the  contention  that  an  isolated  road  in  a  hij^ly  competitive  group  can 
raise  its  rates  for  any  cause  whatever,  whether  based  on  its  own  stem  necessities  or 
on  the  pleasure  of  the  chase,  and  still  do  business,  is  arrant  nonsense,  and  the  man  that 
made  such  a  statement  is  conspicuously  unfit  to  be  a  member  of  the  Interstate  Com- 
merce Commission. 

But  when  Mr.  Stetson  rose  to  reply  he  attempted  to  defend  the  Alton  and  the  Louis- 
ville and  Nashville  financing  on  moral  p"ounds,  which  was  hopeless,  ^^7^y  there 
diould  be  so  much  obscurity  in  people's  mmds  over  so  plain  a  subject  as  this  is  beyond 
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U8.  In  re^ons  where  there  is  either  actual  or  potential  railway  competition  over- 
capitalization can  not  affect  the  rates;  it  can  seriously  damage  the  mmority  stock- 
holder^  and  therefore  is  wrong  morally;  it  has  a  bad  enect  on  the  financial  credit  of 
the  railway  which  is  the  victim  of  it,  and  therefore  is  bad  railway  practice.  The 
public  usine  the  Chicago  and  Alton  Railway  has  not  been  damaged  to  the  extent  of 
1  cent  by  tne  overcapitalisation  of  this  property,  but  the  wings  of  the  Alton  were 
clipped  when  the  transaction  took  place,  because  it  was  therebv  denied  for  a  long 
period  of  time  the  privilege  of  obtaming  new  funds  in  the  world's  money  market — 
except  at  prohibitive  cost.  Therefore,  actual  damage  was  done  to  the  company's 
credit,  but  no  harm  was  done,  or  could  possibly  have  been  done,  to  the  traveler  and 
the  shipper. 

We  have  discussed  the  case  of  the  Alton  rather  than  that  of  the  Louisville  and 
Nashville  because  the  principles  involved  are  more  sharply  pointed.  In  the  Louis- 
ville and  Nashville  affair  the  overcapitalization  was  not  serious — a  fact  conclusively 
demonstrated  by  the  company's  high  financial  credit  at  the  present  time.  But  the 
Louisville  and  Nashville  could  no  more  take  the  increased  capitalization  out  of  the 
public  in  the  form  of  higher  rates  than  the  Alton  could .  The  Louisville  and  Nashville 
IS  a  less  simple  and  compact  property  than  the  Alton;  it  has  one  kind  of  competition 
between  Cincinnati  and  New  Orleans  and  another  kind  between  the  Birmingham 
district  and  the  Atlanta  district,  while  between  Louisville  and  Memphis  or  Nashville 
and  Memphis  it  has  still  a  different  kind  of  competition.  But  in  the  whole  Louisville 
and  Nashville  system  there  is  not  one  single  line  which  has  not  some  effective  competi- 
tor, unless  we  except  two  or  three  minute  branch  lines  which  are  not  important  enough 
to  attract  competition.  What  would  the  Queen  and  Crescent,  or  the  Illinois  Central, 
or  the  St.  Louis  and  San  Francisco,  or  the  Mobile  and  Ohio,  have  done  if  the  Louisville 
and  Nashville  had  attempted  to  increase  its  rates  at  the  cost  of  the  public?  They 
would  have  taken  all  the  company's  business  and  left  a  very  handsome  railway  entirely 
idle. 

We  take  this  opi)ortunity  again  to  thrash  over  familiar  f^n)und  because  we  are  deter- 
mined to  drive  from  Ireland  the  snake  named  ''cost  of  service."  Rates  are  not  made 
in  accordance  with  what  the  work  codts  the  railway  or  what  the  railway  >\ould  like  to 
earn;  they  are  made  on  a  basis  which  will  permit  the  traffic  to  compete  effectively  in 
the  markets  of  the  world.  Oran*;es  from  California,  Florida,  and  Jamaica  compete  in 
New  York  City,  but  they  are  sold  on  a  quality  baMis,  not  on  a  distance  basis;  the  buyer 
is  not  at  all  intere»ted  in  protecting  the  railway  companies  from  any  la^  they  may 
have  incurred  in  competing  with  a  steamship  company.  If  rates  were  made  on  the 
**cost  of  service"  theory  there  could  be  no  competition  in  the  countr>'  at  all,  since  the 
line  with  the  lowest  operatins?  costs  would  get  all  the  business,  and  the  other  linos 
serving  the  same  points  would  get  none  whatever. 

Mr.  TowNSEND.  May  I  interrupt  you  there,  Mr.  Walker? 

Mr.  Walkeb.  I  will  be  very  glad  to  have  you  do  so. 

Mr.  TowNSEND.  Your  theory  of  the  case  is  that  overcapitaUzation 
results  in  injury  to  the  railroad  itself,  or  to  the  minority  stockholders, 
I  beUeve  you  said — or,  rather,  you  agreed  with  the  report  in  the 
paper  that  said  so  ? 

Mr.  Walker.  Yes. 

Mr.  TowNSEND.  It  has  been  frequently  argued  before  us  by  rail- 
road men  that  any  burden  that  is  put  upon  the  railroad  must  ulti- 
mately come  out  of  the  consumer;  that  the  man  who  purchases 
transportation  for  freight  or  passengers  must  pay  eventually  for  these 
things  and  that  we  are  not  benefiting  but  are  injuring  the  consimier. 
Does  not  the  mismanagement  of  a  railroad  by  overcapitalization 
and  overbonding  to  the  extent  mentioned  in  this  article  react 
eventually  upon  the  shipper? 

Mr.  Walker.  I  think  you  need  to  distinguish  between  the  burden 
that  is  put  upon  the  carriers  as  a  whole  and  the  burden  that  is  put 
upon  a  single  carrier.  This  statute  will  act  here  and  there  upon  a 
carrier,  with  the  result  that  the  weak  ones  will  be  unable  to  finance 
further  and  will  go  to  the  wall. 

Mr.  TowNSEND.  You  have  not  discussed  that  part  yet.  We  have 
not  learned  from  you  why  it  will  put  a  burden  on  it.  You  L.,ve  con- 
demned the  proposition,  but  you  nave  not  argued  it. 
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Mr.  Walker.  On  the  other  proposition,  you  will  have  to  discrimi- 
nate between  burdens  universal  and  a  burden  single.  I  have  iii 
mind,  for  the  purpose  of  illustration,  the  Chicago  reoria  and  St, 
Louis,  which,  tnrough  excessive  capitalization,  went  into  the  hands 
of  a  receiver  in  July,  and  one  of  the  first  things  it  was  enabled  to  d6 
was  to  get  an  injunction  against  the  enforcement  of  the  2-cent  pas- 
seBger  fare  law.  So  the  result  of  the  overcapitaUzation  in  that  single 
case,  for  the  time  being,  and  as  long  as  the  road  is  in  the  receiver's 
hands,  was  an  increase  m  the  cost  to  the  public  of  the  service  rendered* 

Mr.  Adamson.  I  hope  you  will  explain  how  it  is  that  these  restric- 
tions will  operate  most  heavily  on  tne  new  and  weak  enterprises. 

Mr.  Walker.  I  would  like  to  distinguish,  first,  between  tne  **new" 
and  the  *  Veak.'' 

Mr.  Adamson.  Well,  the  new  ones  are  generally  weak  ones,  are 
they  not?     They  have  not  been  able  to  establish  themselves  yet. 

Mr.  Walker.  But  a  new  railroad  may  be  moderatelv  capitalized 
and  have  a  sufficiently  strong  backing  to  get  along  all  right  under 
this  law,  while  quite  an  old  railroad 

Mr.  Ax>AMSON.  Sometimes  it  is  very  strong,  and  the  world  has  not 
found  it  out  yet. 

Mr.  Walker  (continuinjg).  While  the  old  railroad  may  have  such 
a  burden  of  debt  incurred  in  the  past  that  it  is  really  weaker  than  the 
comparatively  untried  enterprise. 

Mr.  Adamson.  Yet  that  is  not  always  known. 

Mr.  Walker.  It  is,  however,  more  known  since  the  accounting 
regulations  provided  by  the  Hepburn  Act  than  ever  before.  My 
feeling  is  that  publicity  with  regard  to  railroad  affairs  is  so  great  that 
no  investor  who  desires  information  should  be  excused  for  not  know- 
ing anything  he  wants  to  know  about  the  inside  of  a  railroad.  I  do 
not  know  of  anything  that  can  not  be  obtained  readily  from  the 
Interstate  Commerce  Commission  on  request,  because  it  is  all  in  our 
published  reports. 

Mr.  Washburn.  If  it  does  not  interrupt  you,  I  would  like  to 
inquire  at  this  point  if  I  am  right  in  understanding  you  to  say  that 
the  legislation  suggested  in  section  12  is  quite  witnout  precedent 
anjrwhere  in  this  or  any  other  country? 

Mr.  Walker.  No;  what  I  meant  to  be  understood  as  saying  was 
that  it  is  without  precedent  in  the  distribution  of  the  powers  that 
we  have  under  our  constitutional  system  in  this  country.  Several 
of  the  States  have  taken  it  upon  themselves  to  regulate  stocks  and 
bonds;  but  the  General  Government  has  not  done  so,  and  has  no 
paternal  power  over  the  matter  which  would  entitle  it  to  do  so. 

Mr.  Washburn.  There  has  been  legislation  in  many  of  the  States 
that  is  quite  as  comprehensive  as  this,  has  there  not? 

Mr.  TvALKER.  Oh,  yes;  you  wanted  me  to  say  in  what  respect  this 
legislation  would  operate  detrimentally  to  the  overcapitalized  roads. 
I  think  it  would  work  in  this  way 

Mr.  TowNSEND.  First,  tell  me  how  it  affects  the  overcapitalized 
roads.     What  provision  of  the  bill  affects  overcapitalized  roads? 

Mr.  Walker.  It  has  no  retroactive  effect,  as  I  said  before,  as  to  an 
overcapitalized  road.  Any  banker  can  tell  you  which  are  and  which 
are  not  overcapitalized.  It  has  not  gotten  par,  and  ordinarily  it  gets 
nowhere  near  par,  for  its  bonds.  I  think  you  want  to  be  understood 
as  intending  that  this  bill  shall  accomplish  something  if  passed.     Now, 
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if  it  is  going  to  accomplish  nothing  but  for  the  Interstate  Commerce 
Commission  to  say  that  the  market  value  is  what  a  banker  will  offer 
for  the  bonds  of  a  given  company  below  par,  why  pass  the  bill  ?  If 
the  commission  is  only  going  to  make  the  statement  of  what  is  an 
everyday  occurrence  with  the  ordinary  banking  concerns  of  the  coun- 
try, why  pass  the  bill? 

I  take  it  that  the  commission  will  adopt  standards  of  its  own  (and  it 
will  have  to  to  justify  its  work  under  this  law),  and  instead  of  taking 
the  banker's  figures  they  will  perhaps  fix  an  arbitrary  rate  of  com- 
mission that  the  banker  may  receive.  It  will  adopt  the  rule  that  the 
previous  month's  market  value,  or  the  previous  six  months'  market 
value  is  a  fair  test  (which  it  frequently  is  not),  or  it  will  in  some  other 
way  fix  a  price  upon  securities  that  are  salable  only  below  par,  at  such 
a  figure  that  the  railroad  simply  can  not  sell  them,  and  must  struggle 
along  as  best  it  can,  turning  its  earnings  over  and  over,  running  up  its 
floating  debt  as  long  as  the  bankers  will  lend  it  any  money  to  add  to 
its  floating  debt,  and  finally  succumbing. 

I  can  not  beUeve  from  my  experience  in  other  States  that  any  value 
is  to  be  added  to  the  securities  oy  the  approval  of  the  Interstate  Com- 
merce Commission.  I  doubt  it  any  American  banker  would  consider 
that  an  element  of  value. 

Bankers  in  examining  our  securities  to-day  give  our  matters  a  more 
thorough  examination,  and  they  give  both  tne  present  and  the  future 
at  least  as  comprehensive  a  search  as  the  Interstate  Commerce  Com- 
mission could  do.  That  is  my  explanation  of  the  damage  to  be  done 
to  overcapitalized  roads. 

Mr.  TowNSEND.  Conceding,  for  the  sake  of  the  argument,  that  the 
Interstate  Commerce  C^ommission  would  have  constitutional  authority 
to  do  this  if  it  were  vested  in  it  by  the  Congress,  do  you  believe  there 
should  be  no  regulation  at  all  upon  the  issuing  of  stocks  and  bonds? 

Mr.  Walker.  We  have  regulations  in  all  the  States  as  far  as 
stocks  are  concerned.  Bonds  are  in  an  entirely  difl'erent  category. 
If  you  were  running  a  country  bank  you  would  not  welcome  any 
statute  that  told  you  at  what  rate  you  must  accept  everybody's  note. 
If  you  were  running  a  country  bank  you  would  lend  to  some,  you 
would  insist  that  others  put  up  collateral  in  addition  to  their  signa- 
tures, and  you  would  absolutely  refuse  to  lend  to  others.  That  is 
t*ust  the  way  the  banker  looks  at  it.  The  railroad's  note  is  good, 
)ad,  indifferent,  or  worthless,  as  the  case  may  be. 

Mr.  Kennedy.  Every  railroad  corporation  is  in  a  sense  a  part  of 
this  Government,  administering  a  public  highway.  Do  you  not 
think  there  ought  to  be  some  restriction  upon  their  capitalizing  them- 
selves to  build  upon  a  speculative  basis  a  new  road  that  there  is  no 
business  necessity  for  now  ? 

Mr.  Walker.  I  should  have  answered  Mr.  Townsend's  question 
further.  What  I  have  in  mind  is  this:  You  are  approaching  this 
subject  apparently  from  the  point  of  view  of  the  investor.  The 
*Repubhcan  platform  spoke  only  of  interstate  carriers,  but  that,  I 
suppose,  was  because  it  was  not  considered  at  the  time  of  the  draft- 
ing of  the  platform  that  anything  but  interstate  carriers  could  be 
controlled  by  such  a  law  as  this.  It  seems  to  me,  however,  that  if 
ypu  are  going  to  safeguard  investors  in  that  way,  to  make  sure  that 
dollar  for  dollar  is  behind  everv  investment,  it  is  most  unjust  to  begin 
on  the  railroads,  which  are  already  the  most  watched  and  searched 
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and  overseen  members  of  our  community,  and  leave  untouched 
mines,  patents,  chemical  processes,  manufacturing  enterprises,  and  all 
the  other  things  in  which  investors  are  defrauded  ten  dollars  for  one 
every  day  as  compared  with  railroad  securities.  I  can  not  see  that 
the  reason  for  controlling  railroad  securities  is  of  such  a  ereat  and 
important  nature  as  to  justify  this  legislation.  It  is  my  nrm  beUef 
that  a  case  like  that  of  the  Alton,  for  example,  can  not  occur  again. 
No  banker  would  lend  himself  to  it,  knowing  that  the  accounts  of 
the  railroads  are  now  so  scrutinized  by  the  Interstate  Commerce 
Commission. 

Mr.  Washburn.  You  spoke  of  this  legislation  as  being  an  infringe- 
ment of  the  rights  of  the  States.  Is  it  your  opinion  tnat  where  in 
any  of  the  States  there  is  legislation  touching  the  issue  of  new  securi* 
ties  which  is  more  drastic  than  this,  that  this  proposed  federal  legisr 
lation  would  in  any  way  affect  that  state  legislation? 

Mr.  Walker.  Does  it  not  seem  to  you  that  this  law  must  be  sus- 
tained, if  at  all,  under  the  commerce  clause?  If  under  the  commerce 
clause,  then  it  falls  within  those  federal  decisions  that  matters  of 
regulation  under  the  clauses  of  the  Constitution  are  left  to  the  several 
States  imtil  Congress  has  acted,  and  when  Congress  acts  it  takes 
exclusive  control  of  the  field.     I  believe  I  state  it  correctly. 

Mr.  Richardson.  And  then  the  state  law  is  superseded. 

Mr,  Walker.  Yes;  and  it  becomes  entirely  obsolete. 

Mr.  Washburn.  I  am  not  quite  through  with  this  line  of  inquiry. 
The  laws  of  the  State  of  Connecticut  are  somewhat  more  liberal  than 
the  laws  of  the  State  of  Massachusetts  on  the  matter  of  the  issuance 
of  securities  of  railroad  corporations.  For  instance,  the  New  York, 
New  Haven  and  Hartford  Kailroad  is  chartered,  as  you  know,  under 
the  laws  of  Massachusetts  and  Connecticut.  Recently  in  Massachu- 
setts the  New  York,  New  Haven  and  Hartford  very  largely  increased 
its  capital  stock,  as  it  had  a  right  to  do  under  the  laws  of  Connecticut, 
and  issued  a  lot  of  new  stock;  and  it  also  acquired  stock  in  the  Boston 
and  Maine  road;  and  both  of  those  transactions  were  held  to  be  in 
contravention  of  the  law  of  Massachusetts.  The  attorney-jc^neral  of 
Massachusetts  gave  it  as  his  opinion  that  the  charter  could  be  for- 
feited, and  the  New  York,  New  Haven  and  Hartford  road  was  com- 
pelled to  part  with  its  holdings  of  the  Boston  and  Maine  stock.  Now, 
the  question  as  to  the  forfeiture  of  the  charter  was  referred  to  a  com- 
mittee consisting,  as  I  now  recollect  it,  of  the  commissioner  of  corpo- 
rations in  Massachusetts,  the  savings  bank  commissioner,  and  the 
railroad  commission;  and  referring  directly  to  this  proposed  legisla- 
tion that  committee  made  the  following  report: 

This  suggested  possible  solution  of  the  questions  before  us  naturally  leads  us  to  fed- 
eral control.  The  national  administration  has  already  indicated  its  policies,  and  it 
remains  only  for  the  Congress  to  take  legislative  action.  The  President  of  the  United 
States  has  declared  in  favor  of  such  national  l^slation  and  supervision  as  will  prevent 
the  further  overissue  of  stocks  and  bonds  by  interstate  carriers,  and  recommends  the 
enactment  of  federal  legislation  to  secure  such  result.  He  states  in  detail  in  his  mes- 
sage his  views  with  respect  to  the  rule  of  corporate  conduct  attaching  to  such  issues. 
If  the  suggestions  of  the  President  should  receive  the  approval  of  the  Conwess,  it  will 
be  found  that  the  additional  federal  supervision  of  interstate  carriers  will,  in  part  at 
least,  solve  some  of  the  questions  now  presented  to  this  board. 

Conveying,  by  impUcation  at  least,  a  certain  measure  of  approval  of 
the  federal  supervision  that  should  remove  from  the  domain  of  dis- 
cussion such  (ufferences  as  arose  out  of  the  fact  that  the  laws  of  Con- 
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necticut  were  very  much  less  strict  than  the  laws  of  Massachusetts  on 
this  question  of  the  issue  of  securities  by  railroads. 

Now,  do  you  not  think  that  federal  legislation  would  at  least  put  at 
rest  those  conflicting  questions  as  between  adjoining  jurisdictions,  as 
between  one  State  and  another,  and  to  that  extent  be  a  distinct 
advance  ? 

Mr.  Walker.  At  the  outset,  until  the  federal  statute  had  been 
adjudicated  as  vaUd,  it  would  simply  create  conflict,  I  would  sav. 

Mr.  Adamson.  It  would  only  tend  to  arouse  conflict  until  the 
Supreme  Court  knocked  the  federal  statute  in  the  head. 

Mr.  Washburn.  I,  of  course,  did  not  predicate  my  question  on  the 
basis  of  an  unconstitutiond  act.  I  was  assuming  that  the  act  would 
be  sustained. 

Mr.  Adamson.  When  you  wipe  Massachusetts  and  Connecticut 
both  off  the  map  of  the  States,  that  kind  of  legislation  can  be  sus- 
tained in  this  country. 

Mr.  Washburn.  Then  this  country  will  cease  to  exist. 

Mr.  Adamson.  That  is  true.  When  one  State  dies  all  States  will 
die  and  the  Republic  will  die.  If  centralists  realize  that  they  assail 
their  own  State  when  they  assail  other  States  centralization  would 
go  out  of  fashion  in  this  country. 

Mr.  Richardson.  Do  you  believe  that  section  12,  that  you  have 
been  discussing,  of  this  bill,  if  enacted  into  law,  would  prohibit  a 
railroad  company  from  buying  the  stock  of  a  railroad  or  purchasing 
the  railroad  itself,  where  it  is  not  in  competition  with  that  road  at  all? 

Mr.  Walker.  I  am  saying  that  that  is  a  possible  interpretation 
and  one  I  should  not  be  willmg  to  decide  at  this  time  the  other  way. 
I  believe  that  that  prohibits  any  acquisition, 

Mr.  Richardson.  You  believe  that  this  law  would  prohibit  a 
common  carrier  on  the  eastern  part  of  the  country  from  buying 
a  common  carrier  on  the  western  part,  with  which  it  has  no  con- 
nection and  could  not  have? 

Mr.  Walker.  I  should  go  as  far  as  that.  They  do  have  compe- 
tition. 

Mr.  Richardson.  You  think  that  all  of  the  roads  in  the  country  are 
in  competition  with  each  other? 

Mr.  Walker.  Every  road  in  this  country  is  in  competition  with 
every  other  road,  as  far  as  the  business  covered  by  this  act  is  con- 
cerned. You  see,  the  language  is  *' Respecting  business  to  which 
said  act  to  regulate  commerce,  as  amended,  appUes." 

I  doubt  if  you  can  pick  out  a  single  instance  where  a  railroad,  even 
in  eastern  Georgia,  we  will  say,  does  not  compete  in  some  way  with  a 
railroad  in  western  California. 

Mr.  Richardson.  But  in  construing  this  act  a  court  would  evi- 
dently take  into  consideration  the  intent  and  purpose  of  it.  What  is 
that?  It  is  to  prevent  any  railroad  from  interfering  with  lawful 
competition. 

Mr.  Walker.  We  had  similar  hopes  as  to  the  language  of  the 
Sherman  Act,  which  were  very  much  blasted. 

Mr.  Washburn.  Can  you  tell  me,  from  knowledge  or  from  recol- 
lection, in  how  many  States  of  the  Union  the  railroads  are  prohibited 
from  holding  stock  m  other  corporations? 

Mr.  Walker.  No.  I  know  something  of  the  Rock  Island  States, 
as  we  call  them.  They  are  comparatively  few.  I  think  the  regula- 
tions of  Illinois  are  rather 
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Mr.  Washburn.  In  Massachusetts  no  railroad  corporation  can  hold 
stock  in  any  other  corporation,  except  in  some  specified  cases. 

Mr.  Richardson.  I  would  like  to  ask  you  a  question  with  regard 
to  the  matter  of  interfering  with  the  States,  about  which  you  expressed 
an  opinion.  Do  you  believe,  where  a  railroad  had  originated  and 
been  chartered,  say  in  the  State  of  Massachusetts,  and  certain  stat- 
utes had  been  enacted  allowing  it  to  issue  stock  and  bonds,  and  it 
was  confined  entirely  to  that  State,  that  this  act  would  interfere 
with  anything  of  that  kind?  I  want  to  get  your  idea  about  State 
rights  now. 

Mr.  Walker.  It  is  for  any  purpose  connected  with  or  related  to 
any  part  of  this  business  covered  by  the  act  to  regulate  commerce  aQ 
amended.  If  an  old  narrow-gauge  railroad  entirely  within  the  State 
of  Colorado  is  amenable  to  the  provisions  of  the  Hepburn  Act,  I  do 
not  know  why  anv  diCFerence  snould  be  made. 

Mr.  Adamson.  If  the  capitalization,  or  the  bonded  indebtedness,  or 
the  earnings,  or  any  one  of  the  three,  is  material  information  upon 
which  to  determine  proper  rates,  is  it  not  possible  to  obtain  the  in- 
formation from  the  company,  and  for  the  Government  to  secure  that 
entire  information  without  attempting  to  usurp  the  power  of  control 
and  restrictions  on  the  details  of  these  corporations? 

Mr.  Walker.  I  thoroughly  believe  that  that  would  be  entirely 
practicable  and  desirable. 

The  Chairman.  Give  me  your  opinion  on  this:  The  Pennsylvania 
Railroad  has  lines  east  of  Pittsburg  and  lines  west  of  Pittsburg; 
They  are  in  competition  with  the  New  York  Central  line.  If  there 
were  two  separate  companies  owning  those  lines  east  and  west  of 
Pittsburg,  and  both  lines  were  used  as  a  through  route  in  competition 
with  the  New  York  Central,  would  the  eastern  line  be  prohibited  from 
acquiring  the  western  line  under  smy  of  these  provisions? 

Mr.  Walker.  I  think  that  is  within  the  meaning  of  the  section  as 
it  stands  in  the  Townsend  bill. 

The  Chairman.  What  part  of  the  Townsend  bill  would  prohibit 
that? 

Mr.  Walker.  The  language  I  read  before: 

Any  railroad  corporation  which  competes  with  such  first-named  corporation 
respecting  business  to  which  said  act  to  regulate  commerce  as  amended  applies. 

The  Chairman.  The  Une  west  of  Pittsburg  is  certainly  not  in  com- 
petition with  the  line  east  of  Pittsburg. 

Mr.  Walker.  I  do  not  see  why  not. 

The  Chairman.  If  it  constitutes  a  through  route,  how  is  it  in  com- 
petition?    How  is  one  of  those  lines  in  competition  with  the  other? 

Mr.  Walker.  A  single  Une  can  be,  within  the  meaning  of  that 
language,  I  believe,  in  competition  with  itself.  The  Pan  Handle,  we 
will  say,  running  west  of  rittsburg,  is  in  competition  with  its  route 
in  connection  with  the  Pennsylvania  as  against  its  route  with  the 
Baltimore  and  Ohio. 

The  Chairman.  That  might  all  be,  but  then  this  is  a  railroad. 
Whether  it  is  in  competition  with  itself  does  not  make  any  difference. 
It  would  not  be  competition  with  itself.  Here  is  a  line  east  of  Pitts- 
burg that  has  a  through  route  over  a  line  west  of  Pittsburg.  In 
what  respect  is  the  line  west  of  Pittsburg  in  competition  with  the 
line  east  of  Pittsburg  so  that  under  the  provisions  of  this  bill  the  line 


Digitized  byVjOOQlC 


816  BILLS  AFFECTING  INTERSTATE  COMMERCE. 

east  of  Pittsburg  would  be  prohibited  from  acquiring  the  line  west 
of  Pittsburg? 

Mr.  Walker.  In  the  respect  that  either  of  them  forms  a  through 
route  with  some  other  line. 

The  Chairman.  That  is  another  question.  You  are  assuming  that 
they  do. 

Mr.  Walker.  Assuming  that  they  do  or  do  not  ? 

The  Chairman.  You  are  assuming  that  they  do. 

Mr.  Walker.  You  mean  if  there  is  only  one  line? 

The  Chairman.  I  am  assuming  that  there  is  a  through  route 
over  the  two  lines. 

Mr.  Walker.  And  that  there  are  no  other  through  routes  formed 
in  combination  with  either?     Is  that  a  part  of  your  assumption  also? 

The  Chairman.  I  suppose  that  would  be  so,  as  to  particular 
places,  yes. 

Mr.  Walker.  And  no  possibility  of  divergence  at  the  eastern 
extremity  of  one,  and  at  the  western  extremity  of  the  other.  You 
see  all  that  has  to  be  considered.  If  we  had  a  line  running  through 
an  absolutely  unsettled  country  east,  and  another  line  running 
through  an  absolutely  unsettled  country  west,  not  crossing  or  inter- 
secting any  other  railroads,  then  I  think  perhaps  neither  could  be 
said  to  be  in  competition  with  the  other.  But  the  trouble  is  that 
each  of  those  roads  has  business  to  deliver  to  a  number  of  other 
roads  at  various  points  on  the  line,  and  as  to  that  business  they  get 
in  competition  with  each  other. 

Mr.  Kichardson.  Mr.  Walker,  I  am  very  much  interested  along 
the  line  of  hearing  your  full  views  on  the  question  of  the  right  of  a 
State,  and  the  right  of  the  Federal  Government,  or  Congress,  on  this 
subject.  A  great  many  of  the  States,  as  you  know,  grant  railroad 
charters.  All  of  them  grant  them  more  or  less.  The  Government 
does  not  grant  any  at  all  now.  The  States  all  grant  their  railroad 
charters,  and  then  frequently,  subsequent  to  the  granting  of  the 
charter,  they  pass  a  state  statute  allowing  the  consolidation  or  reor- 
ganization of  a  railroad.  Now,  suppose  this  bill  here  were  to  become 
a  law,  and  the  reorganization  and  consoUdation  were  to  take  place 
after  this  became  a  law.     What  effect  would  it  have  ? 

Mr.  Walker.  My  beUef  is  that  imless  the  promoters  of  the  enter- 
prise could  satisfy  the  people  investing  in  the  securities — the  bankers, 
or  whoever  they  mignt  be — that  the  securities  were  safe,  and  com- 
plied with  all  the  requirements,  both  of  the  Federal  Government  and 
of  the  state  government,  those  securities  would  have  no  market. 

Mr.  Richardson.  It  would  destroy  them? 

Mr.  Walker.  Yes. 

Mr.  Richardson.  Well,  now,  you  have  correctly  stated  that  a 
charter  of  that  kind,  granted  by  a  State,  could  not,  of  course,  be 
amended  by  the  Federal  Government — by  Congress.  In  what  wav 
could  Congress  get  charge  of  that  charter,  it  being  an  interstate  rail* 
road  and  running  from  one  State  to  another?  Could  it  get  charge  of 
it  by  authorizing  the  corporation  voluntarily  to  come  in  and  take 
out  a  national  charter?  Would  not  that  give  the  Federal  Govern- 
ment control  and  charge  of  it  regardless  of  the  state  law  as  to  con- 
solidation and  reorganization? 

Mr.  Walker.  W^U,  that  opens  a  large  question.  It  is  almost  im- 
possible to  foresee  what  the  effect  of  a  federal  license  would  be.     For 
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example,  I,  as  a  railroad  lawyer,  would  wonder  very  much  what  I 
could  do  in  the  way  of  condemnation  with  a  federal  license.  The 
United  States  Government  condemns  property  for  arsenals,  public 
hospitals,  and  federal  jails,  which  are  most  distinctly;'  functions  of  the 
Federal  Government.  Whether  it  could  so  far  claim  that  an  inter- 
state railroad  was  a  federal  function  as  to  permit  additional  condem- 
nation there  I  think  is  a  very  grave  question.  The  whole  point  about 
the  securities  is  that  the  bankers  and  the  investing  public  are  so  used 
to  elaborate  safeguards,  so  careful  about  getting  safeguards,  that  to 
pass  a  law  which  casts  the  slightest  doubt  upo"n  the  validity  of  any 
Issue,  or  even  throws  difficulties  in  the  way  of  getting  out  an  issiie, 
is  to  work  a  great  hardship,  and  to  make  those  securities  exceedingly 
diflScult  of  sale.  I  have  m  mind  an  instance  where  it  was  intended 
that  one  railroad  should  guarantee  the  bonds  of  another  railroad. 
The  guaranteeing  railroad  had  the  right  to  own  the  bonds  of  the 
other,  and  to  guarantee  them  if  the  other  were  a  connecting  extension. 
It  had  running  rights  under  an  indefinite  trackage  contract  over  a 
stretch  of  line  21  miles  long  connecting  several  thousand  miles  of  one 
railroad  with  several  hundred  miles  of  the  other.  Counsel  for  the 
bankers  deemed  that  to  cast  such  a  grave  doubt  on  the  validity  of  the 
guaranty  that  the  bankers  were  recommended  not  to  buy  the  bonds 
thus  guaranteed,  and  they  did  not  buy  them. 

The  slightest  question  of  this  kind  is  frauglit  with  so  many  diffi- 
cxilties  that  thev  can  hardly  be  foreseen.  Furthermore,  they  get 
nowhere  in  the  direction  of  more  adequately  serving  the  public  or  of 
lowering  the  rates. 

There  is  another  thing  in  that  connection  that  I  should  like  to 
refer  to.  We  are  putting  this  additional  work  upon  the  Interstate 
Commerce  Commission.  The  market  reports  of  New  York  City  alone 
contain  daily  mention  of  one,  two,  three,  and  sometimes  eight  or  ten, 
sales  of  blocKs  of  railroad  bonds  to  this  banker  or  that  banker.  The 
commission  is  already  more  than  swamped  by  the  amount  of  work 
that  is  before  it.  The  approving  of  these  issues  of  securities  would 
be  deemed  of  such  importance  to  the  proprietors  of  the  railroads  and 
to  the  bankers  that  tney  would  employ  the  best  counsel  and  make 
the 'most  thorough  kind  of  a  fight  before  the  commission.  That 
would  mean  a  great  waste  of  time.  It  would  mean  that  the  com- 
mission would  be  practically  never  out  of  session  on  railroad  stock 
and  bond  applications,  to  the  great  detriment  of  the  shippers  who  are 
waiting  in  court  to  get  their  rate  cases  heard. 

Mr.  TowNSEND.  The  bankers  are  greatly  interested  in  this  propo- 
sition, are  they?    Or  they  should  be? 

Mr.  Walker.  I  should  think  they  should  be.  Their  seeming 
acquiescence  is  either  due  to  their  not  having  heard  of  it,  or  to  not 
having  philosophized  upon  it  sufficiently. 

Mr.  Caldeb.  Are  you  familiar  with  the  issuance  of  the  bonds  of  the 
New  York  City  surface  railroads  some  years  ago? 

Mr.  Walker.  Yes. 

Mr.  Calder.  Do  you  not  think  if  the  railroad  commission  at  that 
period  had  been  clothed  with  the  same  power  as  is  our  public-service 
commission  that  those  roads  would  not  have  been  overcapitaUzed  as 
they  were  at  that  time? 

Mr.  Walker.  Yes.  Of  course  there  was  a  case  where  a  local 
State  public-service  commission  would  have  had  complete  control 
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of  the  entire  subject-matter,  and  the  prevention  of  those  evils  would 
have  been  a  great  public  benefit.  It  does  not  affect  the  rate — it 
remains  at  five  cents — except  that  we  lost  our  transfers. 

Mr.  TowNSEND.  You  approve  of  this  regulation  by  the  States, 
do  you? 

Mr.  Walker.  I  accept  it  when  it  comes.  We  do  what  we  can  to 
live  under  it. 

Mr.  TowNSEND.  But  it  reaches  a  real  evil,  does  it  noti 

Mr.  Walker.  It  reaches  what  probably  has  been  a  real  evil. 
I  doubt  if  the  future  is  going  to  see  another  instance  of  that  kind. 
Most  of  the  States  require  us  to  sell  stock  at  par  anyhow.  There  is 
nothing  novel  in  that  provision.  It  is  the  bonds  that  I  am  talking 
about  mainly.  They  are  just  as  much  to  be  sold  at  a  price  as  eggs 
or  butter  or  any  other  conmiodity. 

Mr.  Townsend.  Do  you  know  of  any  case  where  state  regulations 
with  reference  to  the  issuance  of  stocks  and  bonds  have  embarrassed 
anv  legitimate  railroad  enterprise? 

Mr.  Walker.  That  is  a  very  hard  question.  The  State  of  which 
I  hear  the  most  is  Texas.  Mr.  Russell  does  not  seem  to  be  here. 
[Laughter.] 

Mr.  Townsend.  He  may  want  to  revise  the  record  when  you  get 
through  with  it. 

Mr.  Walker.  I  wanted  him  to  check  me  in  case  I  made  any  mis- 
statement. Texas's  stock  and  bond  kw  is  a  very  wooden  affau*.  It 
fives  us  no  latitude,  and  it  practically  prevents  any  construction  in 
'exas  by  any  railroad  not  operated  there  and  that  has  not  connections 
and  resources  back  of  it.  It  seems  to  jjut  an  absolute  stop  upon 
individual  initiative  in  that  State.  That  is  the  apparent  outworking 
of  it. 

Mr.  Richardson.  That  kind  of  legislation  obstructs  public  enter- 
prise. 

Mr.  Walker.  Yes.  We  can  legislate  all  the  honest  dollars  we 
want  to,  but  we  can  not  prevent  people  from  being  spendthrifts  or 
from  being  reckless,  and  we  can  not  pass  such  a  law  as  that  all  invest- 
ors will  be  wise. 

Mr.  Townsend.  I  may  have  misunderstood  you,  but  I  understood 
you  to  say  that  this  would  not  affect  new  enterprises. 

Mr.  Walker.  No.  I  said  that  I  differentiated  between  new  enter- 
prises and  established  ones  overcapitalized.  I  think,  on  the  con- 
trary, it  will  raise  some  pretty  serious  questions  as  to  the  new  enter- 
prises. It  would  be  my  suggestion  that  some  provision  be  added  to 
the  bill  providing  that  it  should  have  no  effect  upon  a  railroad  until 
that  railroad  was  at  least,  say,  five  or  ten  years  ola,  because  a  railroad 
is  such  an  absolutely  untried  experiment  that  you  do  not  know 
whether  it  is  going  to  succeed  or  whether  it  can  haul  profitably  or  not; 
and  you  just  make  your  gamble. 

The  Chairman.  Entirely  new  railroads  are  usually,  are  they  not, 
wholly  within  the  limits  oi  a  State? 

Mr.  Walker.  Yes;  but  still  they  are  engaged  in  the  business 
covered  by  this  act. 

The  CHAraMAN.  Not  until  they  are  organized,  and  have  tracks 
constructed,  and  have  issued  stocks  and  Sonds. 

Mr.  Walker.  Do  you  mean  if  I  choose  to  organize,  in  any  State, 
my  railroad  with  a  capital  of  one  hundred  thousand  or  a  million 


Digitized  byVjOOQlC 


BILLS  AFFECTING  INTEBSTATE  GOMMEBGE.  810 

dollars,  with  the  rails  laid  flat  on  the  prairie  without  any  particular 
expense,  that  this  act  will  have  no  enect  on  it  until  the  railroad  is 
built  t    I  should  be  very  glad  to  have  the  act  mean  that. 

The  Chairman.  I  do  not  see  how  it  can.  I  am  seeking  informa- 
tion. I  wish  it  could,  and  I  hope  it  can,  but  I  do  not  see  how  the 
act  can  have  any  control  over  a  railroad  that  is  wholly  within  a 
State  before  it  carries  any  commodity  across  the  state  line,  or  does 
anv  interstate  business. 

Mr.  Walker.  It  seems  to  me  that  the  issuance  of  stock,  even  in 
the  first  instance,  is  an  issuance  for  a  purpose  connected  with  or 
relating  to  a  part  of  the  business  covered  oy  this  act.  Certainly, 
as  a  railroad  lawyer,  I  should  not  advise  a  company  of  promoters 
or  adventurers  to  engage  in  anjr  such  enterprise  without  first  getting 
the  requisite  approval  under  this  act. 

The  Chairman.  Suppose  they  did.  The  Interstate  Commerce 
Commission,  of  course,  could  not  help  them,  and  nobody  could 

Erosecute  them  for  it.     When  the  railroad  is  constructed  would  any- 
odj  have  the  power  to  prevent  them  from  carrying  on  an  interstate 
busmesst 

Mr.  Walker.  No;  but  how  about  afterwards  when  they  should 
want  to  make  extensions?  Then  they  would  reap  the  consequences 
of  their  folly  verypromptly. 

Mr.  Stevens.  The  Interstate  Commerce  Commission  could  com- 
pel them  to  make  through  rates  and  through  routes  if  they  had  a 
connection  so  that  they  could? 

Mr.  Walker.  Yes. 

Mr.  Kennedy.  Before  they  could  appropriate  property  in  any 
State  they  would  have  to  set  forth  the  purposes  for  which  they  were 
organized? 

Mr.  Walker.  Yes. 

Mr.  Kennedy.  They  could  only  take  their  real  estate  upon  the 
theory  that  they  were  going  to  be  at  least  a  common  carrier? 

Mr.  Walker.  Yes. 

Mr.  Stevens.  The  very  power  to  be  made  an  interstate  route 
would  be  sufficient  to  mate  them  come  within  this  act,  would  it  not? 

Mr.  Walker.  I  believe  so.  At  any  rate,  it  is  only  putting  off  the 
evil  day  at  best.  Even  if  they  could  do  it  in  the  first  instance,  at  the 
first  subsequent  issuance  of  securities  they  would  be  in  trouble. 

Mr.  Kennedy.  Railroading  is  thoroughly  understood  as  a  business 
proposition  now  everywhere.  The  prospects  of  the  territory  that 
you  look  at  are  not  entirely  a  gamble.  There  is  something  certain 
about  what  is  going  to  happen  in  the  growth  of  the  country.  Do 
you  think  that  railroads  ougnt  to  be  bunt  upon  a  purely  speculative 
basis,  where  the  stock  sells  for  ^  or  10  cents 

Mr.  Walker.  No. 

Mr.  Kennedy.  Or  a  dollar? 

Mr.  Walker.  I  do  not  think  that. 

^  Mr.  Kennedy.  Suppose  thef  Interstate  Commerce  Commission  were 
given  discretion  about  the  bonds.  I  think  that  in  building  railroads 
a  limit  ought  to  be  put  in  some  way  upon  these  gambling  ventures 
in  the  waj  of  promoting  new  railroads.  They  ought  not  to  be  built 
indiscriminately,  but  they  only  ought  to  go  where  there  is  an  excuse 
for  their  going  as  a  business  proposition. 
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Mr.  Walker.  Yes.  The  point  I  have  in  mind  is  this.  A  new 
enterprise  of  that  kind  can  not  be  so  carefully  and  correctly  computed 
as  to  fix  any  particular  amount  of  securities  as  the  proper  amount, 
and  I  do  not  believe  the  Interstate  Commerce  Commission  is  ^oing 
to  have  any  better  means  of  judging  than  the  ^l venturers  them- 
selves. Hence  I  say  there  is  no  justification  for  putting  the  com- 
mission at  work  on  any  such  task.  They  would  have  to  act  con- 
servatively, and  the  result  would  probably  be  just  what  we  get  in 
Texas.  Mr.  Roosevelt  said  a  numoer  of  times  that  he  believed  the 
original  exploiters  of  an  enterprise,  by  reason  of  the  risk  they  took, 
should  have  the  opportunity  of  reaping  a  greater  profit.  It  seems  to 
me  that  that  is  a  fair  principle  to  be  applied  to  all  kinds  of  business 
in  this  country,  and  that  it  ought  to  be  applied  to  the  railroad 
business. 

Mr.  TowNSEND.  Have  you  read  the  last  part  of  section  12  in  refer- 
ence to  the  determination  by  the  court  as  to  whether  the  acquisition 
of  stock  in  a  competing  road  or  the  acquisition  of  the  road  itself  is  a 
violation  of  the  law? 

Mr.  \Valker.  Yes. 

Mr.  Townsend.  Does  not  that  cure  some  of  the  evils,  or  some  of 
the  imaginary  evils,  which  you  have  seen  ? 

Mr.  Walker.  I  should  not  think  so.  You  can  not  expect  a  more 
favorable  opinion,  I  should  say,  ft'om  a  court  than  from  a  commission. 
Why  should  you  ? 

Mr.  Townsend.  That  was  intended  to  furnish  some  elasticity,  at 
least,  to  the  question  as  to  what  is  a  competing  road.  You  nave 
drawn  it  to  the  limit.  You  have  said  that  all  roads  are  competing, 
practically,  and  would  be  brought  within  the  rule.  Evidently  the 
object  in  framing  this  proposed  law  was  to  prevent  the  acquisition  of 
roads  which  do  in  fact  compete,  can  be  seen  to  compete,  and  thus  to 
prevent  monopoly  as  far  as  may  be.  This  provision  gives  the  court 
the  authority  to  determine,  and  it  may  take  into  consideration  in 
determining  that  question  the  relative  importance  of  any  benefit  to 
the  public  mterests  by  such  acquisition.  It  seems  to  me  it  would 
shut  out  these  very  extreme  cases  which  you  have  named. 

Mr.  Walker.  About  the  only  justification  for  such  an  interpreta- 
tion, from  a  purely  technical,  legal  point  of  view,  it  seems  to  me,  is 
the  fact  that  this  statute  is  made  as  part  of  an  amendment  to  a  rate 
law.  The  statute  on  its  face  does  not  show  that  it  has  any  such  idea 
in  mind.  If  we  should  refer  to  the  Republican  platform  in  arriving 
at  a  decision  in  a  case  arising  under  this  act  that  also  does  not  show 
that  it  has  anything  to  do  with  rates.  It  looks  more  like  investors 
there. 

Mr.  UiCHARDSON.  I  want  to  ask  you  a  question  on  a  subject  that 
you  discussed  some  few  minutes  since.  I  understood  you  to  say,  Mr. 
Walker,  that  overcapitalization  had  no  effect  on  or  relation  to  the 
fixing  of  rates;  and  you  also  said,  as  I  understood,  that  it  was  un- 
reasonable and  not  to  be  expected  that  there  would  be  a  physical 
valuation  of  the  railroad — that  that  would  not  have  anvthing  to  do 
with  the  rate — what  the  railroad  was,  the  actual  railroacl. 

Mr.  Walker.  I  said  it  does  not.     It  should  have. 

Mr.  KiCHARDsoN.  Then,  what  does  affect  the  rate?  What  is  it  that 
brings  about  the  rate,  if  it  is  not  the  overcapitalization  and  it  is  not 
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the  size  and  is  not  the  physical  value  of  the  road?  What  is  it  that 
governs  the  railroad  in  nxing  the  rate? 

Mr.  Walker.  Competition. 

Mr.  iucHARDsoN.  Altogether  and  absolutely? 

Mr.  Walker.  In  all  but  very  few  instances,  with  a  railroad  ex- 
clusively owning  its  own  railroad. 

Mr.  j^xiCHARDSON.  I  had  an  idea,  along  with  people  generally,  as 
I  thought,  that  you  had  to  fix  your  rate  in  such  a  manner,  according 
to  the  amount  of  stock  you  had  and  according  to  the  amount  oi 
bonds  you  had  issued,  as  to  give  the  holders  of  that  stock  and  those 
bonds  a  dividend. 

Mr.  Walker.  No;  it  is  separate  from  the  matter  of  the  investment 
in  the  securities. 

Mr.  rciCHARDSON.  Then  the  railroad  is  not  in  competition  at  alL 
It  charges  what  it  pleases. 

Mr.  Walker.  Yes;  but  there  are  very  few  of  them. 

Mr.  Richardson.  When  they  get  into  these  great  consohdations 
then  they  lessen  the  competition,  and  that  authorizes  them  to  charge 
higher  rates,  according  to  that  reasoning. 

Mr.  Walker.  Well,  there  are  very  few  combinations  that  have  yet 
gone  to  such  an  extent  that  they  minimize  competition. 

Mr.  Richardson.  Is  it  not  a  fact  that  large  railroad  systems  divide 
out  sections  of  the  country,  where  no  other  railroad  will  come  in 
because  it  is  a  violation  of  courtesy,  etc.? 

Mr.  Walker.  No. 

Mr.  Richardson.  That  is  not  done? 

Mr.  Walker.  No,  sir;  it  is  a  free-for-all  race. 

Mr.  Richardson.  That  has  passed  away? 

Mr.  Walker.  Yes,  sir. 

The  Chairman.  The  competition  that  you  refer  to  is  not  merely 
between  railroads;  it  is  also  between  commodities  and  manufacturersi 
and  shippers? 

Mr.  Walker.  Commodities  in  the  world's  markets  and  the  world's 
sources  of  supply.     All  those  things  enter  into  it. 

I  have  nothing  further  to  say  except  that  I  will  sum  up  by  saying 
that  the  matter  nas  this  look  to  me.  As  between  shippers  and  car- 
riers the  carrier  is  the  great  conserving  force.  It  furnishes  the  dis- 
tribution in  the  economic  play  of  the  country's  activities.  The 
carrier  is  the  one  thing  that  stands  between  the  smallest  kind  of  a 
small  dealer  and  the  largest  kind  of  a  monopoly  or  trust.  Hence 
anything  that  can  be  done  in  the  way  of  making  rates  fair  to  the  ship- 
pers and  to  the  carriers  should  be  done,  and  it  should  be  done  by  the 
Federal  Government. 

Turning,  however,  to  stocks  and  bonds,  those  are  things  for  sale, 
They  are  commodities,  and  the  Federal  Government  has  no  more 
business  to  fix  a  method  of  determining  the  rate  at  which  those 
things  should  be  sold  than  it  has  to  fix  the  price,  locally,  of  oats,  or 
com,  or  hides,  or  the  product  of  the  mines,  or  any  other  product 
that  you  can  think  or.  For  these  reasons  I  beUeve  the  Federal 
Government  should  continue  as  forcibly  as  it  pleases  to  carry  out 
rate-regiUating  features^  and  should  abandon  this  suggested  attempt 
to  fix  the  pnce  at  which  stocks  and  bonds,  and  especially  bonds, 
should  be  sold. 
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I  might  also  say  that  I  have  read  the  hearing^  in  which  Mr.  James 
Bums  participated  the  other  day.  I  am  not  altogether  in  sympathy 
with  wnat  seems  to  be  the  object  of  those  amendments.  I  believe  that 
the  shorter  and  more  inclusive  you  can  make  the  power  of  the  Inter- 
state Commerce  Commission  the  better.  I  would  rather  give  them  a 
wide  discretion  over  any  sort  of  railroad  financing  that  might  come 
before  them  than  to  try  to  enact  an  inclusive  text-book  on  every  kind 
of  railroad  financing  and  refinancing  that  could  be  suggested.  I  could 
suggest  a  number  of  others  not  mentioned  by  Mr.  Bums. 

Finally,  I  beUeve  that  the  regulation  of  stocks  and  bonds  will 
result  in  the  increase  of  rates.  Whatever  is  done  in  the  way  of 
hampering  railroads  in  their  financing  (which  already  is  beset  with 
many  difficulties)  will  tend  to  force  the  weaker  railroads  to  the  wall, 
and  to  bring  about  the  acquisition  of  such  lines  by  their  connections. 
(I  am  assuming  that  the  provisions  against  such  acquisition  will  be 
interpreted  in  such  a  way  as  to  permit  the  acquisition  of  nonparallel 
extensions.)  This  process,  if  carried  to  its  logical  limits,  would 
shortly  result  in  the  centraUzation  of  all  of  the  railroads  of  the  country 
in  a  very  few  hands,  with  the  result  that  competition  will  be  lulled 
to  a  minimum  in  many  districts.  If  competition  is  removed,  it 
can  hardly  be  expected  that  the  railroad  managers,  in  their  desire 
to  upbuild  and  maintain  their  properties  and  to  show  good  returns 
upon  the  funds  invested  in  them,  will  raise  rates  when  opportunities 
occur. 

I  beUeve  it  was  Representative  Adamson  who  pointed  out  a  few 
days  ago  that  the  only  basis  on  which  the  committee  can  report  the 
stock-acquisition  feature  and  the  stock  and  bond  feature  of  this  bill 
is  that  these  regulations  will  relate  directly  to  interstate  commerce. 
It  is  my  hope  and  expectation  that  your  committee  will  conclude 
that  there  is  no  relation  between  the  interstate  commerce  functions 
of  a  carrier,  on  the  one  hand,  and  its  chartered  rights  on  the  other 
hand,  and  will  refuse  to  report  these  features  of  the  bill. 

STATEMENT  OF  DIB.  E.  B.  PIERCE— Continued. 

Mr.  Washburn.  If  this  is  an  opportune  time,  I  would  like  to  ask 
one  question  before  the  witness  starts. 

The  Chairman.  Very  well. 

Mr.  Washburn.  We  were  discussing  section  7,  and  Mr.  Pierce 
suggested  that  everything  after  the  word  ^' unlawful^'  line  2,  page  13 
should  be  stricken  out.  I  would  now  like  to  inquire  in  what  way  you 
think,  if  the  balance  of  the  section  were  stricken  out,  the  Interstate 
Commerce  Commission  would  get  the  requisite  knowledge  of  the 
rates  agreed  upon  by  these  common  carriers  as  suggested  in  the  part 
of  the  section  that  would  be  left  untouched. 

Mr.  Pierce.  I  think  they  get  it  under  the  provisions  of  section 
6  of  the  act  as  it  now  stands,  with  reference  to  the  publication  of  the 
tariffs.  You  understand,  of  course,  that  before  these  agreements  as 
to  the  fixing  of  rates  can  become  effective,  the  rates  nxed  and  the 
fares  fixed  must  be  embodied  in  tariffs  and  filed  with  the  commission 
thirty  days  before  thev  become  effective.  The  commission  and  the 
pubhc  will  get  seasonalble  notice  of  all  of  these  rates  and  fares  imder 
section  6,  which  provides: 

The  schedules  printed  as  aforesaid  by  any  such  common  carrier  shall  plainly  state 
the  places  between  which  property  and  passengers  will  be  carried,  and  shall  contain 
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the  classification  of  freight  in  force,  and  shall  alao  state  separately  all  terminal  charges, 
storage  charges,  icing  charges,  and  all  other  charges  which  the  commission  may  require, 
all  privileges  or  facilities  g^nted  or  allowed  and  any  rules  or  regulations  which  in  any- 
wise change,  affect,  or  determine  any  part  or  the  aggregate  of  such  aforesaid  rates, 
fares^  and  charges,  or  the  value  of  the  service  rendered  to  the  passenger,  shipper,  or 
consignee.  Such  schedules  shall  be  plainly  printed  in  large  type,  and  copies  for  the 
use  of  the  public  shall  be  kept  postea  in  two  public  and  conspicuous  places  in  every 
depot,  station,  or  office  of  such  carrier  where  passengers  or  freight,  respectively,  are 
received  for  transportation,  in  such  form  that  they  shall  be  accessible  to  the  public  and 
can  be  conveniently  inspected.  The  provisions  of  this  section  shall  apply  to  all 
traffic,  transportation,  ana  focilities  defined  in  this  act. 

All  those  things  must  be  contained  in  the  printed  tariffs,  which  are 
required  to  be  posted  and  filed  in  accordance  with  this  act  as  modified 
by  the  rules  of  the  Interstate  Commerce  Commission. 

It  would  be  absolutely  and  utterly  impossible  to  give  to  the  com- 
mission or  to  the  public  any  more  information  by  filing  these  agree- 
ments than  they  can  get  from  the  tariffs  which  must  be  filed  in  con- 
formity with  the  section  which  I  have  just  read.     Is  that  all  on  that 
point? 

Mr.  Washburn.  Yes;  with  a  single  added  question.  I  understood 
you  to  be  of  the  opinion  this  morning  that  the  conditions  imposed 
upon  the  carriers  in  section  7  would  be  such  as  would  make  it  almost 
impossible  to  comply  with  it. 

Mr.  Pierce.  Yes,  sir;  that  is  my  personal  opinion,  that  it  would 
be  almost  impossible  to  comply  with  it.  If  it  were  possible  to  comply 
with  it,  it  would  involve  such  very  enormous  expenditures  as  compared 
to  any  possible  benefit  that  might  be  derived  from  it  that  it  would  be 
imposing  a  burden  that  ought  not  to  be  imposed.  I  can  not  under- 
take to  estimate  it,  but  the  cost  of  preparation  of  all  the  agreements 
that  would  be  required  under  this  section,  in  my  opinion,  would  run 
into  millions  of  dollars  a  year. 

Mr.  Washbxjrn.  You  mean  for  all  the  railroads  of  the  country? 

Mr.  Pierce.  For  all  the  railroads  of  the  country.  I  am  speaking  of 
the  railroad  situation  as  a  whole.  Including  tne  stenographers,  the 
traffic  men,  the  lawyers,  and  stationery,  and  all  the  machinery  neces- 
sary to  put  these  traffic  agreements  in  any  intelligent  shape,  it  is  not 
a  wild  guess  to  say  that  it  would  cost  $4,000,000  or  $5,000,000  a  year 
to  file  those  agreements  alone. 

Mr.  Richardson.  In  addition  to  that,  if  copies  of  the  aOTeements 
were  filed  according  to  that  provision,  you  contend  that  tne  pubUc 
would  not  get  any  more  benefit  from  it  than  they  derive  now  under 
section  6  of  the  act? 

Mr.  Pierce.  I  say  that  they  get  the  same  benefits  imder  section  6 
of  the  act. 

Mr.  Washburn.  That  is,  the  same  information? 

Mr.  Pierce.  The  same  information  and  the  same  benefit,  too. 
What  is  the  use  of  imposing  on  us  all  this  additional  labor  when  we 
are  already  overworked  and  overburdened  by  matters  of  this  kind, 
and  when  the  public  is  getting  just  the  same  thing  in  another  form? 

Mr.  TowNSEND.  Do  you  not  think  you  are  greatly  magnifying 
that?  You  are  talking  about  all  the  possible  things  that  can  grow 
out  of  the  agreement  that  you  may  have  to  put  in  form.  Whereas,  as 
a  matter  of  fact,  you  get  together  and  you  discuss  matters  and  each 
one  goes  away  satisfied  witn  the  agreement — you  know  what  it  is. 
Do  you  not  think  that  what  you  have  agreed  upon  could  be  stated 
very  concisely  and  very  briefly? 
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Mr.  Pierce.  Assuming  all  that  to  be  true,  assuming  that  vou  can 
get  up  brief  contracts,  I  say  that  the  number  of  them  would  be  so 
great  and  the  labor  involved  in  preparing  these  brief  contracts  and 
the  expense  would  be  so  great  that  neither  the  pubUc  nor  the  rail- 
roads would  get  from  it  anything  Uke  the  benefit  that  should  be 
obtained  when  you  consider  the  expense  that  would  result  from 
undertaking  to  do  it. 

Mr.  TowNSEND.  Do  you  make  any  record  of  the  agreements  now! 

Mr.  Pierce.  Only  in  the  form  of  the  tariffs  as  they  are  issued.  I 
have  no  doubt  that  the  western  trunk-line  committee  have  been  at 
meetings  where  there  has  been  some  sort  of  a  memorandum  record 
of  what  was  done.  Occasionally,  I  know — last  year  or  the  vear  before 
last — the  Interstate  Commerce  Commission  called  on  all  these  trunk- 
line  committees  to  file  their  records  showing  the  results  of  these 
meetings,  and  that  was  probably  done.  It  might  be  done  in  that 
way,  in  a  very  simplified  form.  But  those  minutes  are  very  brief, 
and  you  would  not  get  any  information  from  them  that  would  really 
do  you  any  good.  The  only  information  as  to  the  result  of  these 
meetings  that  would  be  of  any  benefit,  as  showing  exactly  what  was 
done,  would  be  that  elaborate  information  that  is  worlced  out  in 
the  form  of  the  tariffs,  and  this  would  not  amount  to  anything  more 
than  refiling  what  is  contained  in  the  tariffs. 

Mr.  Washburn.  It  would  be  a  duplication? 

Mr.  Pierce.  It  would  be  practically  a  duplication.  I  think  it 
would  be  a  duplication.  I  am  not  arguing  against  it,  if  there  is  any 
benefit  to  be  derived  from  it;  but  just  as  I  said  to  the  committee 
before,  from  a  practical  knowledge  of  the  situation  I  know  that 
the  machinery  for  complying  with  all  the  rules  and  regulations  we 
have  is  getting  to  be  so  extremel)^  complicated  and  so  extremely 
burdensome  that  it  is  almost  a  physical  impossibility  to  comply  with 
it;  and  neither  Congress  nor  the  legislatures  should  impose  any  more 
of  this  burden  than  is  absolutely  necessary.  I  think  this  is  one  of 
the  things  that  would  be  absolutely  unnecessary. 

Mr.  W  ashburn.  I  would  Uke  to  ask  you  just  one  more  question, 
and  then  I  am  done 

Mr.  Pierce.  Let  me  answer  Mr.  Townsend  a  little  bit  further.  I 
want  to  say,  Mr.  Townsend,  that  I  may  be  stating  the  case  a  little  bit 
strongly.  I  can  not  tell  you  in  dollars  and  cents.  I  lyientioned  the 
figure  just  now  as  $4,000,000  or  $5,000,000.  That  may  be  gross 
extravagance.     I  am  merely  giving  my  own  impression. 

Mr.  Townsend.  Well,  it  occurred  to  me  that  this  did  not  have  to 
be  filed  until  you  proposed  to  put  it  into  vogue,  which  would  be  at 
the  time  you  made  your  change  in  the  schedule.  That  you  were 
going  to  do  anyway;  and  if  that  is  all  there  is  to  it,  it  occurred  to  me 
that  there  certainly  could  not  be  this  great  expense. 

Mr.  Pierce.  You  would  not  want  anything  filed  that  would  not 
give  some  information,  would  you? 

Mr.  Townsend.  No. 

Mr.  Pierce.  It  would  be  useless  to  file  a  meaningless  paper,  would 
it  not? 

Mr.  Townsend.  Yes;  I  do  not  know  that  there  is  anything  im- 

f  roper  about  the  agreements,  or  about  the  meetings  that  you  nold. 
notice  that  the  shippers  and  others  who  have  testined  seem  to  think 
that  there  is  something  going  on  there  that  the  pubUc  ought  to  know, 
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and  some  of  them  go  so  far  as  to  think  that  that  ought  to  be  pub- 
lished before  it  is  even  considered  as  an  agreement,  and  that  the  com- 
mission should  consider  in  advance  whether  that  agreement  could 
be  tolerated  or  not.  I  do  not  know.  Of  course  this  is  a  perfectly 
harmless  thine  that  you  have  stated  here.  There  is  nothing  wrong 
about  that.  You  simply  get  together  in  a  meeting  and  agree  that 
this  will  be  the  schedule,  this  will  be  the  classification,  and  so  on, 
which  would  simrly  amount  to  a  conclusion  as  to  what  the  schedule 
is  to  be  for  the  future  that  you  are  going  to  propose,  and  you  give 
thirty  days'  notice  of  it. 

Mr.  Pierce.  Let  us  assume  that  this  agreement  is  of  the  most  inju- 
rious character  and  that  it  involves  all  kinds  of  moral  turmtude  in  the 
way  it  is  done  and  that  it  has  not  any  good  purpose.  There  is  not 
any  way  now  to  stop  the  going  into  effect  of  rates  made  in  that  way, 
except  by  an  order  of  the  commission  made  after  a  hearing  on  the 
rates,  is  there? 

Mr.  TowNSEND.  No. 

Mr.  Pierce.  So  that,  conceding  what  you  say  in  that  respect,  there 
is  not  any  machinery  now  in  force,  and  this  biu  does  not  provide  any 
machinery,  that  arrests  the  effect  of  those  agreements  any  sooner 
than  they  can  be  arrested  under  the  provisions  of  the  act  which  gives 
the  commission  power,  upon  its  own  initiative  or  on  complaint,  t6 
suspend  the  taking  effect  of  any  rate  that  is  filed.  It  is  not  how  a 
rate  is  made  that  the  shippers  complain  of,  but  what  is  the  effect  of 
that  rate  upon  that  business.  Is  it  an  unusually  hi^h  rate,  or  does 
that  rate  discriminate?  That  is  what  they  are  looKing  after,  and 
that  is  all  they  care  about.  If  a  rate  is  filed,  and  it  is  shown  that  it 
is  an  unreasonable  rate  or  that  it  is  an  unduly  discriminating  rate,  it 
does  not  make  any  difference  how  it  was  arrived  at,  whether  honestly 
or  dishonestly;  and  the  commission  under  this  bill,  and  even  undei* 
the  old  law,  can  set  it  aside  at  a  very  early  date. 

Mr.  TowNSEND.  This  bill  proposes  to  give  the  commission  the  right 
to  act  on  its  own  initiative  m  tnis  matter,  and  it  can  take  into  con- 
sideration all  the  elements  which  enter  into  that  agreement. 

Mr.  Pierce.  Yes,  sir. 

Mr.  TowNSEND.  And  can  terminate  it  at  once,  so  far  as  that  is 
concerned. 

Mr.  Pierce.  Yes,  sir. 

Mr.  TowNSEND.  The  agreement  might  have  a  great  bearing  upon 
the  commission  in  determining  the  reasonableness  of  a  rate  or 
regulation. 

Mr.  Pierce.  If  the  commission  hold  up  a  rate,  it  is  very  easy,  when 
they  have  an  investigation,  to  fmd  out  how  the  rate  is  made.  They 
do  it. 

Mr.  TowNSEND.  Do  you  not  think  it  would  be  of  great  advantage 
in  that  case  to  know  what  kind  of  an  agreement  was  entered  into 
to  bring  it  about  ? 

Mr.  riERCE.  Yes^  sir;  the  commission  can  have  it,  and  they  do 
have  it.  At  every  important  rate  hearing  in  three  years  that  I  have 
attended  some  traffic  man  has  been  put  on  the  stand  and  grilled  and 
grilled  and  grilled  as  to  how  the  rate  was  made,  and  whether  they  did 
not  get  together  around  a  table  in  the  twentieth  story  of  some  build- 
ing m  Chicago,  behind  steel  doors  and  locked  doors,  so  that  nobody 
could  get  in.     All  those  things  have  been  gone  into;  and  while  the 
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commission  say  that  the  mere  fact  that  a  rate  has  been  made  b^ 
agreement  does  not  make  it  unlawful,  because,  notwithstanding  it 
was  made  by  agreement,  still  it  is  a  reasonable  rate  and  therefore 
proper  for  the  shipper  to  pay,  yet  they  will  look  into  it,  and  see  just 
what  was  done  at  the  making  of  the  rate.  Thev  still  have  that 
opportunity  at  these  hearings,  and  it  is  only  at  the  hearings  that  this 
information  could  be  utilized. 

Mr.  Richardson.  They  enter  into  these  agreements  with  the  full 
understanding  that  the  Interstate  Commerce  Commission  has  full 
power  to  review  the  whole  thing. 

Mr.  Pierce.  Certainly;  they  always  have  and  they  do  now.  They 
can  not  help  it.  There  are  no  secrets  in  railroading  any  more.  They 
do  not  go  to  lawyers  and  say,  '*  Is  it  proper  to  furnish  tnis  to  the  com- 
mission?'' or,  ** Should  not  we  furnish  it?'*  Our  doors  are  thrown 
wide  open.  An  examiner  of  the  Interstate  Commerce  Commission 
called  at  my  office  the  other  day  and  asked  to  see  my  files,  I  being 
the  attorney  of  the  company,  and  he  wanted  to  know  what  I  advised 
about  it.  I  did  think  it  was  rather  going  too  far,  but  at  the  same 
time  I  threw  it  open  and  said:  ''There  it  is.  Take  it  and  get  what 
you  can  out  of  it. 

We  do  not  do  anything  that  we  do  not  expect  at  any  time  to  have 
subjected  to  the  closest  scrutiny  by  the  Interstate  Commerce  Com- 
mission. 

Mr.  Kennedy.  After  one  of  your  meetings  to  fix  rates,  and  after 
the  making  of  these  agreements,  would  it  not  be  possible  in  a  general 
way,  in  a  very  brief  statement,  to  say  what  that  agreement  was. 
without  all  this  detail  and  all  these  matters  that  you  have  talked 
about  ? 

Mr.  Pierce.  Well,  some  of  these  tariflFs  are  as  large  as  this  [in- 
dicating]. 

Mr.  Kennedy.  Yes;  but  you  agree  to  raise  the  rate,  or  to  fix  a  16- 
cent  rate  from  Pittsburg  to  Chicago. 

Mr.  Pierce.  Yes,  sir. 

Mr.  Kennedy.  Of  course  that  necessitates  thousands  of  changes. 

Mr.  Pierce.  Yes,  sir. 

Mr.  Kennedy.  But  in  your  meeting  you  simply  agree  to  fix  that 
rate  through  that  territory. 

Mr.  Pierce.  Yes,  sir. 

Mr.  Kennedy.  That  simple  statement  would  be  a  statement  of 
your  agreement  without  going  into 

Mr.  Fierce.  If  you  merely  mean  for  us  to  make  a  statement,  for 
instance,  that  the  railroad  companies  had  gotten  together  and  agreed 
on  the  rates  from  Chicago,  say,  to  California,  and  you  just  want  a 
statement  filed  containing  that  and  nothing  more,  that  is  a  very 
simple  statement;  but  since  it  is  made  lawftil  by  this  act  to  make 
agreements,  what  good  could  that  simple  statement  do,  unless  it  gave 
the  information  as  to  what  the  rates  were,  and  the  rules  and  regula- 
tions under  which  those  rates  could  be  operative  ? 

Mr.  Kennedy.  I  think  that  perhaps  so  far  as  the  statement  of  your 
agreement  is  concerned,  nothing  more  was  contemplated  in  this  law 
than  to  give  the  Interstate  Commerce  Commission  notice  of  what 
railroads  have  entered  into  it. 

Mr.  Pierce.  That  is  a  very  different  proposition.  If  you  merely 
want  a  statement  filed  with  the  commission  that  on  a  certain  date  the 
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railroads  got  together  and  discussed  and  fixed  the  hog  and  cattle  rates 
from  Iowa  to  Chicago,  and  nothing  but  that,  anybody  can  file  a  states 
ment  of  that  kind;  but  I  do  not  understand  that  you  want  a  state- 
ment of  that  kind.     I  understand  that  you  want  the  agreement  filed. 

Mr.  TowNSEND.  Surely. 

Mr.  Pierce.  And  that  agreement  must  set  out  what  the  rates  are, 
and  all  the  terms  and  conditions  under  which  those  rates  can  be 
used.  To  require  such  a  statement  as  you  suggest  would  absolutely 
give  nobody  any  information.  It  would  not^  worth  the  paper  it 
was  written  on,  and  would  encumber  the  files  of  the  railroaa  and  of 
the  commission,  and  would  not  do  any  good. 

The  Chairman.  When  you  have  an  agreement  to  fix  rates  you  do 
not  sit  down  and  agree  upon  the  rates  at  that  time,  do  you? 

Mr.  Pierce.  Whenever  they  have  an  agreement  fixing  rates,  they 
certainly  do.     Otherwise  the  rates  are  not  agreed  on. 

The  Chairman.  Then,  would  it  be  possible  to  have  a  meeting  of 
some  one  to  agree  upon  rates  between  Chicago  and  New  York?  Do 
you  figure  out  all  those  rates  at  that  meeting? 

Mr.  Pierce.  Would  it  be  possible? 

The  Chairman.  Is  that  what  they  do? 

ALr.  Pierce.  What  they  do  is  tms:  The  traffic  officers  determine 

{"ust  what  the  adjustment  of  the  rates  will  be,  and  outline  a  general 
)asis  of  the  rates.  They  furnish  that  to  the  rate  clerk,  and  that  out- 
line has  to  be  worked  out  in  detail  so  that  it  will  be  harmonious. 

The  Chairman.  I  imderstand. 

ifr.  Pierce.  But  this  elaborate  statement  worked  out  from  the 
general  plan  given  is  just  as  much  a  part  of  the  agreement,  if  any 
agreement  is  made,  as  the  general  skeleton  that  is  furnished. 

Tlie  Chairman.  Well,  is  it? 

Mr.  Pierce.  Yes,  sir;  certainly  it  is. 

The  Chairman.  You  have  a  meeting  and  make  an  agreement 

Mr.  Pierce.  And  then  after  that  is  all  worked  out  it  is  published 
in  the  form  of  a  tariff,  and  on  the  back  of  that  tariff  the  tanff  carries 
with  it  the  names  of  the  traffic  officers  who  consented  to  or  joined  in 
the  making  of  those  rates.  It  will  show  on  the  back  of  the  tariff  just 
what  roads  are  parties  to  it,  and  the  name  of  some  officer  of  the  com- 
pany, representmg  that  road,  who  authorizes  those  rates. 

I  do  not  care  to  devote  any  more  time  to  that.  We  have  talked 
about  it  a  great  deal,  and  a  good  deal  of  stress  has  been  laid  on  it. 
It  is  not  a  material  thing,  but  it  is  a  burdensome  thing  in  the  way  of 
machinery,  and  it  is  an  expensive  thing. 

Mr.  TowNSEND.  I  do  not  think  that  the  committee  or  anybody 
else  wants  to  put  a  burden  on  the  railroads,  without  doing  some  good, 
but  it  seems  to  me  you  have  greatly  magnified  the  difficulties  which 
can  come  from  it.  I  wish  I  mew,  and  iguess  every  member  of  the 
committee  would  like  to  know  the  same  tni^g,  what  is  actually  done 
when  these  traffic  men  get  together — what  is  done  at  that  meeting 
before  you  adjourn. 

Mr.  Fierce.  I  have  stated  it  as  clearly  as  I  can  possibly  state  it. 

Mr.  TowNSEND.  Do  you  think  it  would  cost  a  million  dollars  to 
do  what  you  state  is  done  at  that  meeting?  Could  not  you,  as  a 
lawyer,  state  what  the  agreement  was,  and  make  a  report  very  briefly? 
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Mr.  Pierce.  Yes,  if  there  was  only  one  tariflf;  but  I  am  talking 
about  the  railroad  situation  as  a  whole,  and  I  am  talking  about  aU 
the  adjustments  of  rates  that  are  made  in  the  course  of  a  year. 

Mr.  TowNSEND.  You  make  these  agreements  through  the  trunk- 
line  system,  or  through  some  general  scheme,  do  you  not? 
.    Mr.  Pierce.  Yes,  sir. 

Mr.  TowNSEND.  And  it  is  only  the  heads  of  the  liner  who  meet 
and  decide  on  these  questions. 

Mr.  Pierce.  Yes,  sir;  they  are  responsible  men  in  the  traffic 
department.  They  can  not  send  clerks  or  stenographers  to  do  it. 
They  have  to  send  men  who  have  knowledge  of  traffic  conditions 
aind  who  have  had  some  experience  in  matters  of  that  kind.  I  may 
have  magnified  it;  I  may  have  overstated  the  importance  of  the 
thing;  but  I  am  speaking  from  the  bottom  of  my  heart,  as  a  man  who 
has  been  called  upon  actually  to  undertake  to  work  out  the  machinery 
in  matters  of  this  kind  under  the  act — not  only  under  the  federal  act, 
but  under  the  state  acts — and  while  if  it  was  just  this  one  thing  we 
might  be  able  to  do  it  without  very  much  trouble,  yet  you  have  got 
to  remember  that  this  is  only  one  of  himdreds  of  thmgs  that  we 
have  to  do. 

The  Chairman.  Let  me  see  if  I  understand  your  position  on  that, 
•because  that  is  what  is  bothering  me.  If  the  railroad  traffic  men  meet 
4nd  make  an  agreement  that  the  rates  between  two  points  on  two 
roads  shall  be  the  same  without  fixing  what  the  rates  shall  be,  leaving 
it  to  subordinates  to  determine  what  the  rates  shall  be,  but  the 
agreement  being  that  they  shall  be  the  same,  you  think  it  would  be 
useless  to  file  that  agreement,  because  that  would  mean  nothing? 

Mr.  Pierce.  It  seems  so  to  me. 

The  Chairman.  And  it  would  be  almost  impossible,  as  a  practical 
proposition,  to  file  the  agreement  carrying  out  the  rate? 

Mr.  Pierce.  Yes,  sir;  I  say  it  would  be  a  burdensome  requirement 
»and  a  useless  one,  in  view  of  the  fact  that  that  very  same  iniormation 
must  be  immediately  followed  up  by  tariffs,  in  the  most  elaborate 
shape,  putting  those  rates  and  regulations  into  effect. 

The  Chairman.  But  suppose  vou  only  file  the  first  agreement — that 
the  rates  shall  be  the  same,  'fhe  Interstate  Commerce  Commission 
will  soon  know  what  the  rates  are  from  the  schedules  that  are  filed. 

Mr.  Pierce.  Yes,  sir;  that  is  what  I  say. 

The  Chairman.  Is  not  that  all  that  is  necessary? 

Mr.  Pierce.  That  is  what  I  have  been  trying  to  argue. 

The  Chairman.  Is  not  that  all  the  bill  requires? 

Mr.  Pierce.  No,  sir. 
.'    The  Chairman.  You  make  an  agreement  that  the  rates  shall  be 
'  the  same.     You  do  not  decide  what  the  rate  shall  be. 

Mr.  Pierce.  It  requires  an  agreement: 

If  a  copy  of  such  agreement  is  filed  with  the  InterBtate  Commerce  C-ommifleion 
within  twenty  days  after  it  is  made,  and  before  or  when  any  schedule  of  any  rate, 
fare,  or  charge,  or  any  classifiqation  made  pursuant  to  the  agreement  is  filed  with  the 
commission. 

•  The  Chairman.  Very  well.  Your  high  officers  meet  and  agree 
that  the  rates  between  New  York  and  Chicago  over  various  trunk 
lines  shall  be  the  same,  but  you  do  not  undertake  in  that  agreement 
to  fix  what  the  rates  on  all  commodities  shall  be.  You  leave  that 
to  the  men  who  make  the  rate  sheets. 
Mr.  Pierce.  No,  sir. 
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Mr.  TowNSEND.  That  is  the  only  thing  the  commission  is  interested 
in  knowing — whether  you  have  gotten  together  and  agreed  on  this 
thing.    That  is  the  entire  thing. 

Mr.  Pierce.  If  that  is  all  you  want  to  know,  and^ou  want  just  a 
simple  statement  that  the  railroads  have  agreed  on  hog  rates  from 
Iowa  to  Chicago,  and  you  do  not  want  to  know  what  the  rates  are, 
or  anything  of  that  kind,  it  is  a  very  simple  statement;  but  if  you 
want  to  know  what  all  the  rates  are,  then,  as  I  say,  the  prepara- 
tion  

Mr.  TowNSEND.  But  they  do  not  agree  on  that  in  the  conference. 

Mr.  Pierce.  Oh,  yes,  they  do. 

Mr.  TowNSEND.  They  agree  on  that,  then,  at  practically  one  time, 
and  adjust  the  schedules  to  fit  that? 

Mr.  riERCE.  Yes,  sir. 

Mr.  TowNSEND.  And  that  would  have  to  be  filed  with  the  com- 
mission? 

^  Mr.  Pierce.  Yes;  but  while  the  rates  are  fixed  at  about  the  same 
time  they  are  not  worked  out  in  detail,  probably,  until  afterwards. 
If  you  do  not  want  the  details,  it  is  a  comparatively  simple  matter. 

There  is  one  other  thing  that  I  want  to  say  in  connection  with 
section  8.  I  have  already  spoken  about  the  severe  penalty  there  for 
failure  to  keep  these  notices  posted  as  to  the  agent  who  can  furnish 
quotations,  and  the  impossibility  of  keeping  those  notices  posted; 
and  it  seems  to  me  that  if  you  are  going  to  make  this  requirement 
of  the  railroads,  to  publish  rates  in  writing,  you  ought  to  repeal  some 
other  sections  of  the  act  with  respect  to  keeping  the  rates  posted. 
My  understanding  of  the  purpose  of  the  act  in  requiring  the  rates  to 
be  published  and  posted  m  certain  wavs  is  so  that  the  public  them- 
selves can  examine  these  tariffs  and  find  out  what  the  rate  is,  and 
have  as  much  responsibility  in  connection  with  knowing  the  rate  as 
the  railroad  itself.  If  the  railroad  company  is  to  be  required,  under 
heavy  penalty,  to  quote  the  rate«  in  writing  when  called  upon,  I  do 
not  see  any  necessity  for  the  other  provisions  of  the  act  which  are 
quite  burdensome  and  expensive,  entailing  this  elaborate  system  of 
printii^  and  posting  tariffs. 

Mr.  Stevens.  As  a  matter  of  fact,  you  do  not  now  post  the  tariffs, 
do  you  ? 

Mr.  Pierce.  Yes,  sir;  we  post  them  exactly  as  provided  by  the 
Interstate  Commerce  Commission. 

Mr.  Stevens.  You  keep  them  in  the  office,  but  you  do  not  post 
them. 

The  Chairman.  Do  you  keep  any  schedules  in  the  office  now  which 
the  agent  would  not  be  required  to  use  himself? 

Mr.  Pierce.  The  Interstate  .Commerce  Commission  have  desig- 
nated certain  places  along  our  lines  where  we  are  now  required  to 
keeponfile  a  copy  of  every  individual  and  joint  tariff,  which  is  a  reason- 
able requirement,  in  view  of  the  requirements  of  the  act  that  these 
rates  shall  be  posted  in  the  most  convenient  way  to  the  public.  They 
have,  after  taking  a  good  deal  of  evidence  and  after  nearing  argu- 
ments and  in  view  of  personal  experience,  found  that  it  is  not  prac- 
ticable to  keep  two  tariffs  posted  in  every  station  where  freignt  is 
received.  The  tariffs  are  very  voluminous.  You  have  not  wall  space 
in  the  first  place  to  do  it,  and  if  you  put  them  up  there  the  public  will 
not  let  them  stay  there. 


Digitized  byVjOOQlC 


830  BILLS  AFFECTING  INTERSTATE   COMMERCE. 

The  Chairman.  I  understand  all  that,  but  do  you  keep  any  tariffs 
now  in  the  hands  of  your  agents  which  you  would  not  otherwise  keep 
there? 

Mr.  Pierce.  H^es,  sir;  we  keep  a  great  many  there  that  would  not 
be  kept  there  otherwise.  While  I  do  not  know  the  exact  figures,  Mr. 
Biddle  stated  at  a  meeting  a  short  time  ago  that  he  had  had  an  estimate 
made  of  the  expense  that  had  been  incurred  in  posting  tariffs  which 
in  his  opinion  were  not  necessary  in  order  to  carry  on  the  business  of 
the  company,  and  that  it  was  very  heavy.  I  do  not  remember  what 
the  figures  were,  but  I  know  it  ran  up  into  quite  a  large  sum  of  money. 
Even  under  the  present  regulation  we  keep  a  good  many  tarins 
posted  and  on  file  at  stations  which,  if  it  were  left  to  the  judgment 
and  discretion  of  the  company,  would  not  be  kept  there,  because 
they  are  not  thought  to  be  necessary. 

Mr.  TowNSEND.  How,  then,  would  you  furnish  information  with 
reference  to  those  things  when  it  was  inquired  for?  Your  agent 
would  obtain  it  by  wire  from  some  other  agent? 

Mr.  Pierce.  The  company  undertakes  to  do  this.  You  under- 
stand, Mr.  Townsend,  that  the  tendency  and  purpose  now  of  the 
railroads  is  to  try  to  consolidate  the  tariffs  as  much  as  possible  so  as 
to  have  as  few  issues  as  possible.  Those  tariffs,  as  I  have  stated 
several  times,  are  very  large  and  they  are  quite  expensive  to  get  out. 
Probably  we  will  have  a  tariff,  we  will  say,  on  Cahfornia  fruit,  to  all 
eastern  destinations,  and  it  will  name  the  rates  to  all  the  stations  on 
our  line,  simply  because  there  may  occasionally  be  a  strav  shipment 
of  fruit  at  a  given  station.  All  the  stations^  regardless  of  size,  must 
be  named,  because  a  stray  shipment  of  fniit  may  come  sometimes^ 
and  it  is  imlawful  imder  the  act  now  to  handle  such  a  shipment 
imless  you  have  first  posted  a  tariff  to  cover  it.  In  order  to  comply 
with  the  law  it  is  necessary,  at  those  small  stations  (although  a  ship- 
ment may  never  go  there,  and  the  experience  has  been  that  it  has  not 
gone  there  in  the  past),  to  keep  posted,  in  accordance  with  the  order 
of  the  commission,  the  tariffs  prescribed  by  them. 

We  do  not  object  to  that.  I  want  to  say  in  this  connection  that 
I  think  the  country  at  large  is  indebted  to  Mr.  Clark,  particularly, 
of  the  Interstate  Commerce  Commission,  for  the  most  careful  and 
painstaking  study  that  he  has  made  of  the  subject  of  printing  and 
posting  tariffs.  I  think  he  has  gone  just  as  far  as  he  can,  under 
the  act,  to  be  just  and  fair  to  the  railroads  and  to  the  public  in 
respect  of  posting  the  tariffs.  He  has  worked  it  out  in  a  most  admir- 
able manner.  And  if  the  Interstate  Commerce  Commission  were 
abolished  to-dav  I  believe  some  of  the  forms  and  methods  which 
they  have  established  for  promulgating  rates  would  live  on  as  a 
monument  to  the  commission  forever.  I  think  the  commission 
ha^  done  a  wonderful  work  in  that  respect.  It  is  such  a  complicated 
system  that  it  could  not  be  perfected  m  a  year,  but  progress  is  being 
made  all  the  time,  and  I  think  the  carriers  appreciate  very  much 
what  the  commission  has  done  for  them  in  respect  to  helping  them 
to  work  out,  as  far  as  they  could,  some  practicable  method,  and  at 
the  same  time  with  the  least  expense. 

Mr.  Townsend.  The  interstate-commerce  law,  as  a  rule,  has  been 
very  satisfactory  to  the  railroads,  has  it  not? 

Mr.  Pierce.  Well,  my  personal  opinion  is  that  it  ought  to  be 
considered  more  than  satisfactory.     I  regard  it  as  a  great  Denefit. 
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Mr.  TowNSEND.  You  can  not  see  where  that  law  ever  contributed 
to  any  panic  in  this  country,  as  far  as  the  railroads  are  concerned, 
can  you? 

Mr.  Pierce.  I  am  not  a  financier,  and  do  not  have  anything  to  do 
with  the  financial  end  of  it.  Mr.  Walker  advises  as  to  the  financial  end 
of  it.  I  do  not  Uve  in  New  York  or  on  Wall  street,  where  the  panics 
are  said  to  start,  and  do  not  care  to  make  any  statement  about  that, 
one  way  or  the  other. 

Of  course  we  occasionally  have  tilts  with  the  Interstate  Conmierce 
Commission  and  do  not  agree  sometimes  with  their  conclusions;  but 
on  the  whole  I  think  the  Interstate  Commerce  Commission  has  done 
wonderful  work,  and  I  for  one  am  in  favor  of  yielding  to  them  the 
most  cordial  support.  I  am  in  favor  of  the  law  being  stren^hened 
wherever  it  ought  to  be  strengthened.  As  Mr.  Waflcer  said  with 
reference  to  the  financial  end  of  the  bill.  I  am  in  favor  of  any  legisla- 
tion that  may  be  enacted  going  as  Uttle  into  detail  as  possible,  and 
leaving  as  much  as  possible  to  the  discretion  of  the  commission.  The 
commissioners  are  traveling  over  the  country  constantly.  They 
know  what  the  interests  of  the  shipping  j>ubhc  demand  and  they 
know  the  possibility  of  the  railroad  companies  practically  complying 
with  a  regulation.  I  have  absolute  confidence  in  the  commission 
doing  the  very  best  that  can  be  done  imder  the  circumstances  as  to 
matters  of  detail. 

I  wish  to  call  attention  to  the  foUowing  language  in  section  9,  on 
page  17,  line  22: 

And  pending  such  hearing  and  the  declBion  thereon  the  commisBion  may  suspend 
the  operation  of  such  schedule  and  defer  the  use  of  such  rate,  fare,  charge,  classifica- 
cation,  regulation,  etc. 

This  question  was  raised  yesterday  that :  Suppose  a  schedule  were 
suspended  the  night  before  it  was  to  have  gone  into  effect,  and  a 
railroad  had  been  called  upon  the  day  before  to  auote  in  writing  the 
rate,  and  the  shipper  had  oeen  damaged  by  it,  ana  so  forth,  iust  how 
would  that  work  out?  I  think  that  could  be  very  easily  taken  care 
of  by  an  amendment  right  after  the  word  '^suspend,*'  on  page  23, 
to  the  effect  that 

The  Chairman.  What  line? 

Mr.  Pierce.  Line  23. 

The  Chairman.  What  page? 

Mr.  Pierce.  Page  17. 

The  Chairman.  You  gave  the  wrong  page. 

Mr.  Pierce.  I  think  that  could  be  taken  care  of  by  a  little  amend- 
ment after  the  word  '^suspend/'  to  this  effect: 

"At  any  time  within days  before  the  schedule  would  have 

gon^  into  effect.''  You  can  make  that  five  days,  ten  days,  fifteen 
days,  or  some  reasonable  time,  so  as  to  prevent 

The  Chairman.  But  the  difficulty  now  about  that  is  a  practical 
one.    The  schedule  now  goes  into  effect  thirty  days  after  it  is  filed. 

Mr.  Pierce.  Yes. 

The  Chairman.  The  parties  usually  will  not  be  prepared  to  present 
a  petition  to  have  the  schedule  suspended  until  within  a  very  few 
davs  of  the  expiration  of  that  time. 

Mr.  Pierce.  It  does  not  require  a  petition.  It  can  be  done  by 
the  commission  on  its  own  initiative  without  petition. 
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The  Chairman.  The  commission  will  not  act  on  its  own  initiative, 
on  any  ordinary  proposition,  without  some  hearing  or  some  showing 
being  made  to  it. 

Mr.  TowNSEND.  There  must  be  a  hearing. 

Mr.  Pierce.  They  must  have  a  hearing;  but  what  I  am  trying  to 
make  clear  is  that  in  order  to  relieve  the  carrier  of  the  penalties  of 
other  provisions  of  the  act  as  to  the  quoting  of  rates,  and  as  to  the 
using  of  the  schedule  that  has  been  suspended,  you  could  say  that 
the  commission  should  not  suspend  a  schedule,  say,  within  fifteen  days 
of  the  day  it  went  into  effect.  In  other  words,  if  anybody  was  going 
to  object  to  a  tariff,  or  the  commission  was  going  to  object,  the  ob- 
jection should  be  taken  in  time  so  that  notice  could  be  given  to  the 
agents  and  to  the  people  interested  within  a  reasonable  time  before 
the  tariff  would  have  gone  into  effect. 

The  Chairman.  Your  proposition  would  only  leave  fifteen  days 
after  the  tariff  sheet  is  filed,  within  which  the  commission  could 

Mr.  Pierce.  You  can  make  it  ten  days.  I  am  not  suggesting  the 
time. 

Mr.  Kennedy.  Would  it  not  be  better  to  create  means,  with  the 
approval  of  the  commission,  relieving  the  road  from  the  penalty  if 
the  misquotation  was  occasioned  by  a  suspension? 

Mr.  Pierce.  Yes. 

Mr.  Kennedy.  I  understand  the  point  to  be  this:  That  just  the 
day  or  the  evening  before  the  rate  goes  into  effect 

Mr.  Townsend.  Was  to  have  gone  into  effect. 

Mr.  Kennedy.  Was  to  have  gone  into  eflfect,  the  Interstate  Com- 
merce Commission  suspends  it,  and  the  agent  quotes  the  rate  errone- 
ously the  next  day  by  reason  of  that  suspension,  of  which  he  has  no 
knowledge. 

Mr.  Pierce.  Yes,  sir;  that  can  be  worked  out  either  way.  I  do 
not  care. 

Mr.  Townsend.  The  commission  never  would  do  that. 

The  Chairman.  What?  Suspend  the  rate  the  night  before  it  went 
into  effect? 

Mr.  Townsend.  After  it  goes  into  effect. 

The  Chairman.  No;  but  he  says  the  night  before. 

Mr.  Kennedy.  Suppose  the  rate  is  to  go  into  effect  to-morrow 
morninj;- 


The  Chairman.  Involving  rates  to  Oregon,  for  instance. 

Mr.  Kennedy.  And  the  commission  suspends  it  to-night.  Notice 
does  not  get  to  the  agent  out  along  the  line  somewhere,  and  he  mis- 
quotes a  rate  to-morrow  by  reason  of  the  lack  of  information  on  that 
subject.     1  he  saving  clause  should  go  in  the  other  place. 

Mr.  Townsend.  I  never  thought  about  that. 

The  Chairman.  Your  suggestion,  it  seems  to  me,  might  be  open 
to  some  objection  for  this  reason.  Here  is  a  rate  made,  we  will  sup- 
pose, affecting  a  rate  in  Oregon.  Shippers  out  there  may  not  know 
just  what  the  rates  are  going  to  be  until  they  get  hold  of  the  tariff 
sheet.  It  may  be  some  little  time  before  they  know,  or  some  few 
4ays  before  they  know.  Then  they  must  have  an  opportunity  to 
consult  with  each  other  as  to  whether  they  will  make  objection  to  it. 

Mr.  Pierce.  My  personal  opinion  is,  Mr.  Chairman,  that  byputting 
into  the  hands  of  the  commission  the  power  to  suspend  a  tariff  of  this 
kind,  you  are  going  to  create  a  good  deal  of  confusion,  and  you  are 
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not  going  to  accomplish  the  good  that  you  think  will  be  accomplished. 
If  these  tariffs  go  mto  effect  according  to  their  intendment  and  ac- 
cording to  their  terms,  everybody  knows  just  what  to  expect,  and  I 
think  you  are  taking  a  step  in  that  respect  that  is  going  to  result  in 
confusion  and  a  great  deal  more  harm  to  the  public  than  they  are 
going  to  get  out  of  it.  Personally  I  am  not  in  favor  of  investing  the 
commission  with  that  power. 

However,  that  is  a  matter  for  your  consideration  and  judgment, 
and  if  Congress  sees  fit  to  do  that,  I  think  we  can  undertake  to  stana 
for  it  and  do  the  best  that  can  be  done  under  the  circumstances.  I 
do  not  want  anybody  on  the  committee  to  infer  from  what  I  have 
said  about  section  8,  returning  to  it  for  a  moment,  that  I  think  the 
provision  there  inflicting  a  penalty  of  $250  for  the  misquotation  of 
a  rate  is  a  wise  provision.  I  think  that  is  a  wron^;  provision.  I  think 
it  is  imposing  a  penalty  where  none  should  be  imposed.  Rates  are. 
not  purposely  misquoted,  and  it  is  not  possible  always  to  be  correct 
in  the  quoting  of  rates  any  more  than  it  is  in  any  other  line  of  busi- 
ness. Nobody  is  ever  hurt  any  by  that.  If  there  is  any  misquo- 
tation of  rates  it  is  not  a  very  serious  matter,  and  under  this  provision 
if  anybody  is  hurt  the  man  who  receives  the  injury  does  not  get  any 
compensation.  You  are  merely  penaUzing  the  carrier  $250  for  doing 
what,  in  all  cases,  is  absolutely  an  innocent  act,  without  in  any  way 

Providing  for  any  compensation  to  the  man  who  is  actually  injured, 
do  not  see  how  under  any  provision  of  the  act  you  can  ever  do  any- 
thing else  than  to  say  that  the  rate  as  printed  and  established  shall 
be  the  rate,  without  opening  the  door  to  disci imination  and  rebates; 
and  I  think  that  is  one  of  the  hardships  of  the  act,  if  it  is  proper  to  so 
denominate  it.  The  imposing  of  a  fine  of  $250  for  what,  in  all  cases, 
is  an  innocent  act,  and  for  what  in  no  case  repairs  the  wrong  done  to 
the  man  to  whom  the  misquotation  is  given — if  it  is  a  wrong — is  not 
wise  legislation.  Now,  I  want  to  say  just  a  word  with  respect  to 
section  9,  the  paragraph  beginning  with  fine  10: 

The  commiseion  may  also,  after  hearing,  on  a  complaint  or  upon  its  own  initiative' 
without  complaint,  establish  thxx>ufi;h  routes  and  joint  classifications,  and  may  estab^ 
lish  joint  rates  as  the  maximum  to  be  charged  and  may  prescribe  the  division  of  such 
rates  as  hereinbefore  provided  and  the  terms  and  conditions  under  which  such  through 
routes  shall  be  operated,  etc. 

The  Chairman.  You  refer  to  page  18? 

Mr.  Pierce.  Yes,  sir;  page  18,  beginning  with  line  10. 

The  purpose  of  that  provision  is  to  open  up  as  many  through  routes 
as  possible.  When  you  undertake  to  provide  by  law  more  than  one 
satisfactory  through  route,  you  are  entering  into  a  domain  which 
should  be  left  to  the  carriers.  Whenever  a  shipper  has  one  satis- 
factory through  route,  that  is  all  he  is  entitled  to.  The  railroads 
can  not  complain  because  one  through  route  is  opened  up  to  him. 
He  is  entitlea  to  that.  But  when  you  undertake  to  go  beyond  that, 
you  get  into  a  question  of  car  supply:  you  get  into  a  question  or 
necessary  arrangements  between  carriers  which  enable  them  to 
properly  and  economically  arrange  for  the  transfer  and  handling  of 
through  business.  In  other  words,  you  are  getting  into  the  domain 
of  the  internal  operations  of  the  railroads,  which  neither  Congress 
nor  the  Interstate  Commerce  Commission  should  be  empowered  to 
0  into.     There  ought  to  be  a  zone  within  which  the  regulating  body 

oes  not  come.     Whenever  you  have  gone  far  enough  to  give  the 
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public  all  necessary  protection,  as  to  rates  and  against  discriminations, 
and  a  reasonable  tnrough  route  over  which  its  property  shall  be 
transported,  that  is  just  as  far  as  Confess  should  go. 

To  mve  you  an  illustration  of  what  I  mean,  let  me  say  this: 

In  the  Southwest — in  Arkansas,  Louisiana,  and  Texas — there  is  an 
immense  yellow-nine  district.  We  will  take,  for  instance,  the 
Kansas  City  Soutnern  Railroad:  That  road  penetrates  that  district. 
It  is  a  very  large  originating  road  as  to  yellow-pine  lumber.  It  inter- 
sects the  Iron  Mountain  Railroad  at  Texarkana.  It  intersects  other 
railroads  at  Kansas  City.  The  roads  through  Texarkana  and  all  its 
other  connections  through  Kansas  City  all  lead  to  Chicago.  If  a 
through  route  is  established  from  points  on  the  Kansas  City  Southern 
Railroad  to  Chicago  by  all  of  its  connections  at  Texarkana  and  Kansas 
City,  the  shipper  is  enabled  to  say  over  which  one  of  those  routes  his 
shipment  shaU  go.  It  certainly  is  not  to  the  interest  of  the  Kansas 
City  Southern  Railroad  Company,  which  is  bringing  a  large  train  of 
cars  of  lumber  to  Chicago,  that  it  should  be  required  to  stop  at 
Texarkana  and  switch  out  one  of  its  cars  and  deliver  it  to  the  Iron 
Mountain  road,  and,  when  it  reaches  Kansas  City,  that  it  should 
switch  out  another  one  of  those  cars  and  deliver  it  to  the  Santa  Fe, 
and  another  one  to  the  Burlington,  and  another  one  to  the  Milwaukee, 
and  another  one  to  the  Rock  Island;  because  that  entails  a  very 
large  amount  of  expense  upon  the  Kansas  City  Southern  Railroad. 
It  requires  a  great  deal  of  extra  service.  The  shipper  does  not  get 
any  benefit  from  it.  It  does  not  amount  to  anything  to  him.  He 
is  getting  just  as  good  and  just  as  expeditious  transportation  of  his 
tram-load  of  lumber  from  Louisiana  to  Chicago  by  the  one  route 
designated  by  the  Kansas  City  Southern  or  by  the  Interstate  Com- 
merce Commission  under  the  old  law  as  he  can  possibly  have.  The 
only  reason  that  has  been  urged  on  you  as  to  why  there  should  be 
many  through  routes  is  not  for  anything  connected  with  the  trans- 
portation. It  is  not  because  the  shipper  is  not  getting  satisfactory 
service.  It  is  because  the  shipper  wants  to,  for  instance,  give  a 
carload  of  lumber  to  the  Iron  Mountain  Railroad  because  the  Iron 
Mountain  Railroad  says,  '*  I  will  buy  something  from  you  if  you  will 
give  me  some  of  your  freight.^' 

Say,  for  instance,  that  the  Kansas  City  Southern  has  a  satisfactory 
through  route  with  us  through  Kansas  City  to  Chicago.  This  lum- 
berman has  piling  to  sell  and  the  Alton  Railroad  Company  want  to 
buy  some  piling.  They  go  to  this  man  who  is  doing  business  with 
the  Kansas  City  Southern  Railroad  and  they  say:  '*Here,  you  are 
giving  all  your  business  to  the  Rock  Island,  a  competitor  of  ours.  If 
you  will  send  some  of  it  over  to  us,  we  will  buy  a  lot  of  piling  from 
you,''  or  bridge  timbers,  or  something  of  the  kind.  That  is  the  pur- 
pose, or  one  of  the  purposes,  for  which  you  are  asked  to  open  up  all 
routes. 

It  may  be  that  the  Kansas  City  Southern  Railroad  can  get  a  larger 
division  from  the  Rock  Island  than  it  can  get  from  the  Alton  Rail- 
road. It  may  be  that  it  can  make  better  arrangements  for  the 
through  handling  of  its  trains.  It  may  be  that  the  Rock  Island  Rail- 
road Company  has  more  tonnage  to  cleliver  back  to  the  Kansas  City 
Southern  Railroad  than  the  Alton.  It  may  be  that  for  the  financial 
interest  and  the  mutual  operating  interest  of  the  two  roads,  as  a  mat- 
ter of  the  most  economical  operation,  that  business  can  be  better 
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handled  from  points  on  the  Kansas  City  Southern  to  Chicago  bj 
means  of  the  Kansas  City  Southern  and  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company  than  over  any  other  route.  And 
yet,  if  jrou  permit  shippers,  where  they  have  one  through  route 
with  satisfactory  service,  to  designate  any  old  way  that  shipments 
may  go,  you  are  going  into  the  internal  affairs  of  the  railroad  com- 
panies which  involve  questions  of  car  supply  and  economical  opera- 
tion, and  all  of  those  things  that  may  interfere  very  much  with  their 
business. 

Mr.  TowNSEND.  You  have  not  stated,  of  course,  all  the  benefits 
that  could  possibly  come  to  the  shipper,  have  you  ? 

Mr.  PiEBCE.  Oh,  no;  no.  If  he  can  get  any  other  benefit,  Mr. 
Townsend,  bv  shipping  a  car  over  the  Iron  Mountain  or  over  the 
Alton  road  that  he  can  not  get  over  the  Rock  Island,  then  he  has 
not  got  a  reasonably  satisfactory  through  route.  The  present  law 
says  that  the  Interstate  Commerce  Conmiission  may  establish  a 
through  route  provided  a  satisfactory  through  route  does  not  exist. 
If  there  are  any  benefits  that  the  snipper  can  get  by  other  routes, 
then  it  is  a  question  for  the  commission  to  determme  whether  a 
satisfactory  through  route  exists  or  not.  I  think  the  old  law  on  that 
question  is  just  as  broad  as  it  ought  to  be,  and  that  when  you  go 
beyond  that  you  get  into  a  realm  that  you  ought  not  to  undertake 
to  legislate  about,  or  make  the  power  or  the  aiscretion  of  the  com- 
mission any  broader  than  it  is  to-day. 

Railroaci  companies  have  extensive  arrai^ements  for  interchange 
of  equipment.  It  may  be  that  the  Kansas  City  Southern  can  make 
better  arrangements  with  the  Rock  Island  for  furnishing  to  it  equii>- 
ment  for  Chicago  shippers  than  it  can  with  other  roads;  and  this 
bill  would  deprive  it  of  that  right  to  use  equipment.  For  instance, 
say  that  there  is  a  Rock  Island  car  down  on  the  Kansas  City  Southern 
road,  and  the  shipper  wants  to  make  a  shipment  to  Cmcago,  and 
the  route  is  satisfactory;  but  for  some  purpose  connected  with  his 
business  he  wants  to  make  that  shipment  over  the  Alton  road.  It 
certainly  is  not  fair  that  our  cars  should  be  diverted  from  us  at  Kansas 
City  and  turned  over  to  the  Alton  RaUroad  to  carry  from  Kansas 
City  to  Chicago,  when  we  have  just  as  ^ood  rails  and  just  as  good 
a  route  as  the  Alton  has.  You  can  go  mto  the  thing  and  work  it 
out  and  study  the  details,  and  you  will  find  where  this  will  work 
great  injury  to  the  carriers  and  not  do  the  shippers  any  good  in 
r^pect  to  any  demand  or  claim  that  they  have  against  the  carriers 
with  respect  to  the  transportation  of  their  property. 

I  just  want  to  say  one  other  thing,  with  the  indulgence  of  the  com- 
mittee, and  then  I  will  close.  I  will  ask  you  to  turn  to  page  23,  section 
10,  which  provides  for  making  certified  copies  of  scheaules  and  classi- 
fications prima  facie  evidence.  I  want  to  ask  the  committee  to 
insert  this  amendment  at  the  end  of  section  10,  between  lines  7  and  8: 

That  certified  statements  of  the  commission  as  to  rates  applicable  to  particular 
shipments  shall  be  treated  as  prima  facie  evidence,  and  received  as  such  in  courts  of 
record. 

The  purpose  of  that  is  this 

The  Chairman.  What  is  that? 

Mr.  Pierce.  The  substance  of  it  is  that  certified  copies  of  state- 
ments of  the  commission  as  to  what  a  given  rate  is  for  a  given  time 
between  given  points  shall  be  received  in  evidence  in  all  courts  of 
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record.  We  have  occurring  all  the  time  cases  where  there  are  under- 
charges on  shipments  all  over  the  country  involving  small  amounts — 
from  50  cents  up  to  $50.  They  occur,  principally  and  most  generally, 
not  through  misquotation  of  rates,  but  through  errors  in  calculation. 

Mr.  TowNSEND.  You  do  not  mean  statements  of  the  commission; 
you  mean  orders  of  the  commission,  do  you  not? 

Mr.  Pierce.  No,  sir;  I  mean  statements.  Here  is  what  I  am 
getting  at 

The  Chairman.  As  to  the  rate  on  file? 

Mr.  Pierce.  Yes,  sir;  as  to  the  rate  on  file. 

For  instance,  we  make  a  shipment,  we  will  say,  of  a  dozen  cases  of 
eggs  from  some  point  in  Arkansas  to  Chicaojo,  and  when  it  gets  there 
the  agent  makes  a  mistake  in  his  calculation  or  his  addition  of  50 
cents,  we  \vill  say.  He  fails  to  collect  the  proper  rate  by  50  cents. 
When  the  matter  goes  into  the  auditing  department,  and  thejr  audit 
the  rates  (as  they  always  do),  they  find  that  the  agent  has  failed  to 
collect  the  full  tariff  rates  by  50  cents.  Under  the  rules  of  the  Inter- 
state Commerce  Commission  we  are  required  to  collect  these  under- 
charges. They  are  constantly  occurring,  and  always  will  occur,  be- 
cause you  can  not  prevent  the  mistakes  which  give  rise  to  them. 
Nine  times  out  of  ten  the  shipper  refuses  to  pay  it.  He  says,  ^'I 
won't  pay  it.  I  have  settled  with  you;  I  have  got  my  shipment; 
and  if  you  have  made  a  mistake,  why,  that  is  for  you."  On  tho 
other  hand,  the  Interstate  Commerce  Commission  have  construed 
the  law  (and  I  think  properly  so)  as  imposing  upon  us  the  burden  of 
collecting  these  amounts,  even  if  we  have  to  do  it  by  suit,  and  even 
though  the  expense  involved  is  many  times  the  amount  of  the  under- 
charge. The  result  is  that  we  may  have  to  sue  some  men  in  the 
justice  of  the  peace  court  in  Louisiana  for  50  cents;  the  justice  of 
the  peace  knows  nothing  about  rates,  and  we  have  the  burden  placed 
on  us  of  coming  to  Washington  and  getting  certified  copies  of  perhaps 
half  a  dozen  tariffs,  because  the  shipment  may  move  under  a  joint 
rate  and  not  a  through  rate.  Then,  when  we  get  before  the  justice 
of  the  peace  in  Louisiana,  we  have  a  controversy  as  to  what  tne  rate 
is;  ancl  nine  times  out  of  ten  we  lose  those  cases.  If  the  railroad 
overcharges  a  man  50  cents,  he  can  file  a  complaint  before  the  Inter- 
state Commerce  Commission,  and  they  can  find  that  we  overcharged 
him,  and  the  finding  of  the  Commission  is  prima  facie  evidence  upon 
which  he  can  base  a  suit  in  court  for  the  recovery  of  that  amount 
if  we  do  not  pay  it.  On  the  other  hand,  we  say  that  where  an  under- 
charge results  from  error  or  otherwise,  which  we  are  under  a  legal 
duty  to  collect,  we  ought  to  be  permitted  to  have  something  from  the 
commission  that  will  amount  to  prima  facie  evidence  in  the  case 
and  relieve  us  of  the  great  task  and  burden  of  getting  certified  copies 
of  tariffs  and  sending  freight  agents  and  traffic  experts  to  Uttle 
county  seats  and  justice  of  the  peace  courts  in  order  to  establish 
these  rates.  That  is  only  a  fair  provision,  and  it  is  a  necessary  one 
for  us  to  have. 

The  Chairman.  That  would  require  the  clerical  force  in  the  Inter- 
state Commerce  Commission  office  to  certify  what  the  rate  is? 

Mr.  Pierce.  What  they  require  of  us  now  is  this:  If  a  man  has  a 
rate  on  eggs,  and  the  tariff  has  a  hundred  other  commodities  in  it, 
we  have  got  to  take  a  copy  of  that  tariff  and  send  it  down  to  the 
commission,  and  they  have  got  to  certify  that  that  is  a  true  copy  of 
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the  tariff.  If  we  have  such  a  provision  as  I  have  just  read,  we  will 
prepare  a  statement  that  the  rate  on  eggs  from  so-and-so  to  so-and-so 
IS  so  much,  as  found  in  tariff  number  so-and-so,  effective  so-and-so: 
and  all  the  commission  has  to  do  is  to  turn  to  that  page  of  the  tariff 
and  certify  to  it — which  is  a  much  simpler  proposition  than  to  have  to 
certify  to  the  correctness  of  the  whole  tariff.  It  simplifies  it  very 
much;  and  I  think  that  is  a  reasonable  request  to  make. 

Mr.  TowNSEND.  You  do  not  require  the  commission  to  do  this; 
but  you  say  that  when  it  does  make  such  a  statement  it  shall  be 
prima  facie  evidence? 

Mr.  Pierce.  Yes,  sir;  when  it  does  make  such  a  statement. 
They  can  always  c-ertify  those  tariffs  for  us;  but  we  have  to  pay  a 
reasonable  charge  over  there  for  doing  it.  In  some  cases  the  charge 
for  certifying  the  tariff  amounts  to  three  or  four  times  as  much  as  we 
are  required  under  the  law  to  collect,  in  addition  to  all  the  money  we 
have  to  spend  in  witness  fees  and  attorneys'  fees;  and  in  that  respect 
we  have  quite  a  burden.  But  I  believe  the  decision  of  the  commis- 
sion on  that  point  is  a  correct  interpretation  of  the  law,  because  if 
we  are  permitted  to  let  a  50-cent  undercharge  go  it  might  open  the 
door  to  letting  a  hundred-dollar  undercharge  go,  and  might  lead  to 
rebating  or  something  else.  I  believe,  therefore,  it  is  not  an  unfair 
inter])retation  of  the  law.  It  is,  at  least,  a  safe  one.  But  we  ought 
to  have  some  reasonable  way  of  establishing  what  the  rates  are. 

The  Chairman.  Is  that  all  you  wish  to  say? 

Mr.  Pierce.  I  think  it  is  time  for  me  to  quit,  Mr.  Chairman. 

The  Chairman.  We  are  very  much  obliged  to  you. 

(The  committee  thereupon  adjourned  until  to-morrow,  Friday, 
February  11,  1910,  at  10  o'clock  a.  m.) 
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COMMtTTEE  ON  IkTEBSTATB  AND  FOBEION  CoMMERGE, 

House  op  Representatives, 
Washington^  D.  C,  Friday^  February  11^  1910, 

The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  James  B. 
Mami  (chairman)  presiding. 

The  Chairman.  The  committee  will  be  in  order.  The  special  hear- 
ing this  morning  is  on  House  bill  19041.  We  hare  here  a  committee 
print  of  the  existing  twenty-eight-hour  law,  with  the  insertions  that 
would  be  made  by  the  passage  of  this  bill,  for  the  convenience  of  any 
one  wishing  to  consult  it,  and  we  are  now  prepared  to  hear  any  gentle- 
man in  favor  of  the  bill. 

STATEMENT  OF  DB.  WILLIAM  0.  STILLMAN,  OF  ALBANT,  N.  Y., 
PSESIDEKT  OF  THE  AMEBICAN  HUMANE  ASSOCIATION. 

Doctor  STiiiLMAN.  I  will  say  that  there  are  here  present  in  favor 
of  the  bill  representatives  of 

The  Chairsian.  Please  give  your  full  name  to  the  stenographer 
and  the  name  of  the  association  you  represent. 

Doctor  StiultMan.  My  name  is  William  O.  Stillman,  Albany, 
N.  Y.;  president  of  the  American  Humane  Association.  There  ap- 
pear here  in  favor  of  the  bill  also  representatives  by  special  request 
in  bdialf  of  the  American  Society  for  the  Prevention  of  Cruelty  to 
Animals,  of  New  York  City,  and  the  Louisiana  State  Society  for  the 
Prevention  of  Cruelty  to  Animals,  and  representatives  of  various 
other  corporations. 

Mr.  Chairman  and  gentlemen,  I  would  say  that  in  regard  to  the 
interest  which  the  humane  corporations  have  at  heart  in  this  matter, 
it  is  in  the  main  an  interest  which  of  itself  in  this  case  coincides,  I 
think,  with  the  commercial  interests  represented  by  the  various  cattle 
c»*ganizations  throughout  the  country.  As  I  understand  it,  there  is  a 
unanimous  request  on  the  part  of  the  various  live-stock  corporations 
that  there  shall  be  something  done  in  the  direction  of  federal  regula- 
tion of  the  minimum  speeding  of  stock  trains. 

This  bill  that  we  are  appearing  in  behalf  of  this  morning.  No. 
19041,  was  drawn  by  the  Soncitor  of  the  Department  of  Agriculture. 
It,  as  I  understand,  meets  the  approval  of  the  Department  of  Ajgri- 
culture.  It  has  also  been  unanimously  indorsed  by  the  American 
Humane  Association  and  by  the  National  Wool  Growers'  Associa- 
tion, which  has  representatives  here  to  be  heard  this  morning. 

I  think  that  sometimes  there  is  a  disposition  to  think  that  the  in- 
terests represented  by  the  humane  corporations  is  one  of  sentiment 
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merely,  and  that  they  are  not  always  governed  and  controlled  by 
sanity  and  good  sense.  But  I  wish  to  distinctly  repudiate  any  such 
proposition  in  relation  to  this  bill.  We  want  only  what  is  reason- 
able, fair,  and  just  on  the  part  of  all  parties  interested,  and  particu- 
larly are  we  concerned  in  insisting  that  our  organizations  shall  see 
that  the  interest  of  the  stock  itself  is  looked  after  as  we  believe  it 
should  be.  Our  corporation,  the  American  Humane  Association, 
while  it  is  not  a  prosecuting  agency  itself,  represent  ssubordinate 
societies  that  have  prosecuted  over  36,000  cases  each  year  of  cruelties, 
with  a  very  large  percentage  of  convictions,  which  I  think  is  a  suf- 
ficient refutation  of  the  charge  that  humanitarians  are  not  gov- 
erned by  a  due  sense  of  law  and  practical  good  sense  in  the  courts. 
These  societies  care  for  over  a  million  animals.  They  represent  a 
membership  of  over  50,000  individuals  in  the  United  States. 

Now,  the  history  of  the  legislation  on  this  subject,  as  I  understand 
it,  is  this :  In  1873  the  first  law  was  passed  by  Congress.  It  was  ap- 
proved by  General  Grant  on  March  3,  1873,  and  Siat  law  provided 
for  a  general  regulation  of  live  stock  in  transportation.  It  was  the 
first  law  of  that  kind  that  was  passed  by  Congress.  For  a  great 
many  years  it  was  practically  inoperative.  There  was  very  little 
done  imder  it.  It  was  procured  through  the  agency  of  societies  for 
the  prevention  of  cruelty  to  animals.  Our  second  vice-president  was 
very  largely  instrumental  in  procuring  its  passage  at  that  time,  and 
we  have  with  us  this  morning  a  representative  of  the  Massachusetts 
Society  for  the  Prevention  of  Cruelty  to  Animals,  formerly  presided 
over  hj  Mr.  Angell,  now  deceased,  and  that  society  was  also  very 
active  in  procuring  the  passage  of  that  act,  and  it  was  active  in 
prosecuting  the  first  case  under  it. 

Until  the  year  1891  very  little  was  done,  so  far  as  the  Government 
was  concerned.  Secretary  Jeremiah  M.  Rusk,  in  1891,  sent  out  a 
great  many  circulars  to  the  railroads,  urging  compliance  with  the 
act,  but  that  is  as  far  as  he  went.  In  1895  Secretary  J.  Sterling 
Morton  followed  his  example  and  distributed  similar  notices,  urging 
compliance  with  the  requirements  of  the  old  law.  Still  tbere  was 
practically  nothing  doing  so  far  as  activity  or  prosecutions  on  the 
part  of  the  Government,  in  enforcing  the  law,  was  concerned.  But 
m  1897  the  present  incumbent  of  the  office  of  Secretary  of  Agricul- 
ture, Secretary  James  Wilson,  began  his  present  campaign  for  the 
protection  of  live  stock,  and  we  believe  it  was  largely  through  state- 
ments presented  by  the  American  Humane  Association  that  this  was 
done.  We  felt  that  something  should  be  done  to  protect  the  stock 
over  which  he  has  exclusive  jurisdiction,  and  we  were  convinced  that 
there  was  great  abuse  of  live  stock  throughout  the  country.  The 
Department  of  Agriculture,  as  I  understand  it,  was  of  the  same 
belief.  Secretary  Wilson  sent  out  invitations  to  the  various  roads 
and  parties  that  were  interested  in  one  way  and  another,  and  made 
the  following  statement  in  a  letter  which  I  will  quote,  which  he  sent 
to  President  Roosevelt  under  date  of  January  3,  1906.  He  says 
that — 

During  all  this  time  the  law  was  being  continually  violated  by  the  carriers. 
Some  years  ago  special  agents  were  put  on  the  road  to  accompany  stock  trains 
in  order  to  detect  and  report  violations  of  the  law.  A  large  number  of  cases 
were  collected  by  these  agents  and  transmitted  to  the  Department  of  Justice 
for  prosecution  In  the  federal  courts.  On  accoupt  of  the  dlflJcuUy  of  securing 
evidence  and  in  some  cases  the  unreasonable  requirements  of  the  district  attor- 
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neys  before  proceeding  with  cases,  only  a  small  number  of  convictions  was 
secured. 

Some  time  ago  I  felt  that  live  stock  was  not  being  handled  in  the  humane 
manner  required  by  law  and  requested  the  Chief  of  the  Bureau  of  Animal 
Industry  to  instruct  the  inspectors  of  the  bureau,  particularly  those  inspectors 
stationed  at  points  where  large  consignments  of  live  stock  were  received,  to  use 
the  utmost  diligence  In  discovering  and  reporting  violations  of  the  law.  As 
a  result  of  these  instructions  nearly  2,000  cases  have  been  reported  to  the  de- 
partment, and  a  number  of  these  cases  have  been  transmitted  to  the  Depart- 
ment of  Justice  for  prosecution,  and  over  $10,000  collected  in  penalties  and 
costs. 

Difficulties  arose  in  connection  with  the  enforcement  of  the  old  act, 
which  it  is  not  necessary,  perhaps,  just  at  this  stage  of  my  remarks 
to  go  into.  The  railroads  had  assured  the  department  that  the  law 
would  be  observed  in  the  future.  At  the  time  they  discovered  these 
2,000  violations  the  Secretary  said : 

They  knew  that  the  department  was  closely  watching  and  reporting  each 
violation  of  the  law  as  it  occurred,  and  they  were  naturally  making  every  effort 
at  least  to  appear  to  comply  with  the  laws,  and  were  unloading  the  cattle  in 
miserably  equipped  pens  for  food,  rest,  and  water,  and,  in  many  cases,  were 
even  unloading  them  upon  the  open  prairie,  to  the  great  detriment  and  damage 
of  the  cattle,  and  to  the  prejudice  of  the  owners  and  shippers. 

This  rigid  enforcement  of  the  act  of  1873,  which  compelled  them 
to  take  the  cattle  off  the  cars  wherever  they  might  be  at  the  expira- 
tion of  twenty -eight  hours,  whether  on  the  open  prairie  or  not,  very 
naturally  led  up  to  the  act  of  1906,  in  which  there  was  an  extension 
granted  to  the  owners  or  shippers  on  condition  that  they  made  the 
application  to  the  railroad  companies  themselves.  It  was  not  optional 
with  the  railroad  companies.  There  was  also  a  further  exception  on 
behalf  of  the  sheep  shippers,  that  they  could  not  be  compelled  to  put 
in  sheep  at  night. 

Now,  Secretary  Wilson  further  continues  his  remarks  concerning 
it,  and  what  he  says  is  very  pertinent  to  the  position  we  take  in  con- 
nection with  this  matter : 

It  is  my  helief  that  if  certain  other  amendments  to  the  law,  hereinafter  do- 
acrihed,  shaU  be  adopted,  the  time  during  which  cattle  may  be  confined  in  cars 
without  food,  rest,  and  water  may  be  extended  from  twenty-eight  hours  to 
thirty-six  hours  without  disadvantage  to  the  cattle. 

Then  he  refers  to  a  brief  that  was  filed  by  Mr.  Whitehead,  of  the 
state  bureau  of  child  and  animal  protection  m  C!olorado,  in  which  he 
says: 

The  points  made  by  Mr.  Whitehead  in  regard  to  inadequate  facilities  for 
taking  care  of  cattle  which  are  unloaded  for  food,  rest,  and  water  and  the 
brutal  and  inhumane  manner  of  unloading  and  reloading  are  well  taken,  and 
furnish  good  reason  why  the  law  should  be  amended  in  certain  particulars. 

The  Chairman.  What  are  you  reading  from? 

Doctor  Stillman.  From  the  letter  of  the  Secretary  of  Agriculture 
to  President  Roosevelt,  dated  February  3,  1908,  as  being  the  official 
statement  of  the  inhumanity  and  carelessness  with  which  the  stock 
was  transported. 

The  Chairman.  Where  is  that  published? 

Doctor  Stillman.  This  is  a  copy  of  a  private  letter  from  Secretary 
Wil»on  to  President  Roosevelt,  sent  to  me  by  President  Roosevelt. 

The  Chairman.  It  is  not  official  and  public? 

Doctor  Stili.man.  It  was  subsequently  published  in  some  docu- 
ment of  this  House,  and  can  be  procured  in  connection  with  the  dis- 
cussion of  the  stock-transportation  law  of  1906. 
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The  Chairman.  It  could  not  be  if  it  was  dated  in  1908. 

Doctor  Stillman.  No;  I  beg  pardon.  It  was  dated  January  3, 
1906. 

The  Chairman.  We  have  his  official  letter  on  that. 

Doctor  Stillman.  I  wish  to  touch  particularly  on  some  of  the  fea- 
tures bearing  particularly  on  the  questions  at  issue.  The  particular 
point  raised  Dy  him,  as  I  read,  was  that — 

It  is  my  belief  that  if  certain  other  amendments  to  the  law,  hereinafter  de- 
scribed, shall  be  adopted,  the  time  during  which  cattle  may  be  confined  in  cars 
without  food,  rest,  and  water  may  be  extended  from  twenty-eight  hours  to 
ttiirty-slx  hours  without  disadvantage  to  the  cattle. 

In  other  words,  Secretary  Wilson  suggested  at  that  time  that  there 
should  be  such  an  extension,  but  it  was  made  conditional  on  the  fol- 
lowing out  of  other  suggestions  that  he  made  at  the  time,  among 
others  being  one  that  there  should  be  a  minimum  speed  limitation  in- 
serted, which  he  stated  as  follows : 

Provided  that  every  common  carrier,  other  than  by  water,  engaged  in  the 
interstate  transportation  of  Uve  stock,  shall  maintain  on  all  stock  trains  an  aver- 
age minimum  of  speed  of  not  less  than  18  miles  per  hour,  from  the  time  when 
BDCh  live  stock  is  loaded  upon  or  into  the  cars  and  made  part  of  the  train, 
untU  the  train  reaches  the  destination  or  Junction  point  for  delivery  to  another 
common  carrier,  with  a  deduction  for  the  time  necessarily  lost  in  feeding,  rest- 
ing, and  watering,  and  in  the  unloading  and  reloading  for  those  purposes,  and 
for  such  other  time  as  the  stock  may  be  delayed  by  storm  or  other  accidental 
causes  which  can  not  be  anticipated  or  avoided  by  the  exercise  of  due  diligence 
and  foresight 

Now,  when  the  law  of  1906  was  passed,  it  eliminated  this  proposi- 
tion that  there  should  be  a  minimum  speed  provision.  That  was 
eliminated,  as  I  am  informed  and  as  I  think  it  has  been  stated  in 
various  prints,  at  the  request  of  the  railroads,  which  promised  com- 
pliance with  the  spirit  of  the  law  and  good  service  to  the  stock 
shippers  provided  that  was  eliminated. 

The  Chairman.  Excuse  me ;  that  is  not  true. 

Doctor  Stillman.  Which  portion  do  you  mean  was  not  true? 

The  Chairman.  It  could  not  have  been  eliminated,  because  it  was 
never  in  the  law. 

Doctor  Stillman.  As  originally  drawn  I  believe  it  was  in  the  bill. 

The  Chairman.  As  originally  drawn  it  may  have  been  in  some 
bill,  but  it  never  was  in  the  bill  that  was  passed. 

Doctor  Stillman.  It  was  in  some  bill. 

The  Chairman.  Yes;  that  might  be  so.  You  see,  we  have  all  sorts 
of  bills.  If  you  will  look  at  the  draft  furnished  by  the  Secretary  of 
Agriculture  upon  the  bill  that  was  passed,  I  do  not  think  you  will 
find  any  such  provision  as  that  at  all  in  it.  I  am  not  sure  about  that, 
however. 

Doctor  Stillman.  You  will  find  in  the  memorandum  which  wsls 
prepared  at  the  request  of  Senator  Hansbrough  in  the  Senate  with 
reference  to  this  speed  regulation  that  the  Department  of  Agriculture 
did  make  that  particular  point  in  item  12  of  their  note  to  Senator 
Hansbrough. 

The  Chairman.  They  may  have  done  something  of  that  kind,  or 
said  something  of  that  kind  in  a  letter  to  a  Senator,  but  we  can  not 
pay  much  attention  here  to  things  of  that  kind. 
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Doctor  SnLLMAN.  If  this  bill  was  to  be  passed,  the  Secretary  con- 
sidered it  essential  that  there  should  be  a  provision  regulating  the 
miniTnum  speed  of  the  stock  trains. 

The  Chaibman.  Have  you  the  report  which  the  Secretary  of  Agri- 
culture made  upcm  the  bill  that  did  pass? 

Doctor  Sullmak.  I  think  I  could  lay  my  hands  on  it 

The  Chairman.  Did  he  make  such  a  recommendation  as  that  in  his 
report? 

Doctor  Sullmak.  I  think  he  did  in  a  series  of  remarks  which  were 
made  by  him.  The  point  I  want  to  make  is,  What  has  been  the  result 
of  nassmg  the  1906  law  as  it  stands? 

The  Chaibman.  That  is  much  more  pertinent.  When  you  come 
here  and  endeavor  to  discuss  the  reasons  for  certain  action  that  was 
taken  by  the  committee,  with  which  the  committee  is  entirely  famil- 
iar, and  which  you  could  not  know  about  because  you  were  not  here  at 
alLyou  are  liable  to  fall  into  error. 

Doctor  Stillman.  I  have  the  proceedings  of  the  committee. 

.  The  Chairman.  You  have  not  the  proceedings  of  the  committee  m 
executive  session.  If  you  have  any  proposition  before  you  now  to 
discuss,  we  would  like  to  hear  from  you. 

Doctor  Stillman.  First,  the  thing  that  I  widi  to  quote  from  is 
former  President  Murdo  Mackenzie,  of  the  Live  Stock  Association, 
which  represents  the  collective  cattle  interests  of  the  country.  He 
wrote  me  as  follows: 

The  railroads  have  pronilped  us  time  and  again  that  they  would  do  every- 
thing in  their  power  to  use  the  extension  of  time  allowed  by  the  recent  bill  in 
getting  more  cattle  to  the  marl^et,  but  instead  of  doing  this  they  liave  used  it 
absolutely  for  their  own  purposes.  This  has  proved  to  be  very  damaging  to 
us  and  causes  a  great  deal  of  loss  and  cruelty  to  stock  in  transit. 

President  Mackenzie  declared  that  a  minimum  speed  limit  of  not 
less  than  16  to  18  miles  an  hour  should  be  adopted,  and  that  he  is 
satisfied,  from  his  large  experience,  that  the  railroads  can  readily 
live  up  to  this  very  moderate  requirement. 

Further,  as  bearing  on  this,  and  as  showing  the  opinions  of  the  live- 
stock interests,  I  would  like  to  quote  from  the  resolutions  adopted 
by  the  National  Wool  Growers  of  the  United  States  at  their  fourth 
annual  convention,  where  they  passed  unanimously  these  resolutions : 

Inasmuch  as  the  shippers  of  live  stoclc  from  certain  States  in  the  West  have 
suffered  great  loss  by  reason  of  the  inhuman  treatment  of  such  stoclt  by  un- 
necessary delay,  rough  treatment,  and  inadequate  accommodations  properly  to 
feed  and  water  the  same, 

Resolved^  Tliat  we  petition  Congress  for  the  enactment  of  a  law  which  will 
compel  interstate  railroads  to  transport  live  stock  between  feeding  points  at  a 
speed' of  not  less  than  15  miles  an  hour,  including  all  stops. 

Further  than  that,  I  would  like  to  quote  from  a  letter  from  Mr, 
MeCabe,  solicitor  of  the  Department  oi  Agriculture,  which  was  ad- 
dressed to  the  Live  Stock  Association,  a  copy  of  which  was  also  sent 
to  our  assodation,  in  which  he  says: 

I  desire  to  emphasize  this  point :  A  fair,  unbiased  view  of  the  present  act  in 
operation  leads  to  the  belief  that  it  is  defective  in  that  it  fails  to  provde  for 
a  minimum  speed  limit  on  stock  trains. 

Now,  the  conditions  resulting  from  this  have  been  that  there  was 
a  large  number  of  violations.  The  Department  of  Agriculture  has 
made  something  of  an  investigation  of  the  violations  and  has  ana- 
lyzed the  cases  which  they  prosecuted.    Quoting  again  frmn  Mr. 
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McCabe's  statement  as  to  the  result  of  those  analyses,  in  the  letter  just 
referred  to,  he  states : 

since  August,  1906,  to  January  1,  1908,  tbe  inspectors  of  the  Bureau  of 
Animal  Industry  of  the  Department  of  Agriculture  have  reported  over  1,200 
violations  of  the  twenty-eight-hour  law. 

That  is  to  say,  this  law  of  1906,  which  the  railroads  assured  Con- 
gress at  the  time  it  was  passed  would  be  observed,  and  in  which  the 
provisions  were  inserted  mainly  at  their  request,  was  violated  over 
1,200  times,  according  to  the  reports  of  the  inspectors  of  the  Bureau 
or  Animal  Industry  in  the  Department  of  Agriculture.  Mr.  McCabe 
proceeds : 

Between  250  and  300  cases  have  been  tried  and  penalties  fixed.  In  all,  under 
the  act  of  June  30,  1906,  $24,306  in  penalties  have  been  collected  up  to  the 
present  time.  This  Is,  of  course,  exclusive  of  costs,  which  will  probably  amount 
to  between  $7,000  and  $8,000  in  addition.  There  are  now  900  or  1,000  cases 
pending  in  the  courts. 

The  department  has  167  cases  against  one  of  the  largest  of  the  cattle-carrying 
roads  now  awaiting  trial,  122  against  another,  and  60  against  a  third.  These 
roads  are  the  most  confirmed  violators  of  the  law. 

Mr.  Stafford.  Was  any  defense  in  mitigation  of  the  omission  to 
comply  with  the  law  raised  by  the  railroads  in  these  cases? 

Doctor  Stillman.  I  would  suggest,  sir,  that  inasmuch  as  the  De- 
partment of  Agriculture  will  be  represented  this  morning  by  its 
solicitor,  that  that  question  be  taken  up  with  him. 

Mr.  Stevens.  Have  you  any  information  as  to  what  railroads 
those  are  against  which  so  many  cases  are  pending? 

Doctor  Stillman.  I  have  a  copy  of  the  report  of  the  Secretary  of 
Agriculture  giving  the  names  of  those  roads.  Probably  it  will  be 
better  for  you  to  take  it  up  with  the  solicitor  of  the  department,  who 
is  present. 

Mr.  Stevens.  Very  well. 

Mr.  Kjbnnedy.  Has  your  association,  as  an  association,  ever  taken 
up  the  thought  of  askmg  Congress  to  limit  the  distance  that  cattle 
might  be  transported  on  the  hoof? 

Doctor  Stillman.  No. 

Mr.  Kjbnnedy.  Why  do  you  not  consider  that? 

Doctor  Stillman.  Because  we  believe  that  the  minimum  speed 
provisions,  as  I  will  show  later,  would  get  the  stock  to  market  with- 
out difficulty.    I  will  show  that  later. 

Mr.  Ejennedy.  If  you  had  the  packing  houses  distributed  through 
a  large  territory,  so  that  you  would  not  have  to  transport  the  live 
cattle  long  distances,  there  would  not  be  any  such  cruelty  to  animals, 
and  would  you  not  be  getting  a  more  regular  adjustment  of  labor  in 
this  business?  What  is  the  necessity  of  carrying  cattle  a  thousand 
miles  to  Chicago  in  order  to  be  butchered  there? 

Doctor  Stillman.  I  think,  as  far  as  the  commercial  aspect  of  the 
thing  is  concerned,  you  would  find  it  difficult  to  split  up  the  packing 
establishments  in  Chicago  and  Omaha  and  Kansas  City  and  those 
places  and  do  it  locally.  It  could  not  be  done  economically  to  as 
much  advantage.  It  would  be  easier  for  the  railroads  to  put  on 
faster  engines  and  get  a  better  speed  on  their  trains  than  to  have  the 
whole  packing  industry  changed. 

Mr.  Kennedy.  You  are  interested  in  the  cattle  industry? 

Doctor  Stillman.  Yes. 

Mr.  Bjbnnbdy.  Then  do  not  let  me  interrupt  you. 
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The  Chairman.  He  does  not  represent  the  cattle  interests. 

Mr.  Wanger.  Sentimentally  or  on  the  practical  side?  Did  you 
understand  Judge  Kennedy's  question  when  he  asked  you  if  you  are 
interested  in  the  cattle  industry  ? 

Doctor  Stillman.  No;  not  commercially,  of  course.  We  have  no 
interest  in  that  at  all.    Our  interest  is  a  sentimental  interest. 

Now,  in  further  continuance  of  the  number  of  prosecutions,  in 
order  to  bring  them  up  to  date,  showing  the  activity  of  the  Depart- 
ment of  Agriculture  m  enforcing  the  law  of  1906,  I  will  say  that 
the  report  of  the  solicitor  for  1909  makes  the  further  statement  that 
there  were  208  cases  for  recoveir  of  penalties  under  the  twenty-eight- 
hour  law  prosecuted  as  a  part  of  the  work  done  by  his  bureau — 
a  part  of  which — 

As  he  says — 

together  with  a  large  number  of  the  828  eases  undiRposed  of  at  the  close  of  the 
previous  year,  resulted  in  the  collection  of  penalties  and  costs  amounting  to 
$85,029.85;  33  cases,  including  some  that  were  undisposed  of  during  the  pre- 
ceding year,  resulted  in  verdicts  for  the  defendants;  81  cases  were  abandoned 
because  of  lack  of  sufficient  evidence  to  maintain  them;  and  305  cases,  including 
those  undisposed  of  at  the  close  of  the  previous  year,  were  pending  at  the  close 
of  the  present  year. 

I  only  read  this  to  show  the  enormous  number  of  violations  and  of 
successrul  prosecutions  that  prove  the  violations,  showing  the  neces- 
sity of  something  being  done  in  re^rd  to  the  law ;  and  uiis  bill,  we 
claim,  will  be  a  practical  cure  for  it.  There  was  an  enormous  per- 
centa^  of  successful  prosecutions,  a  very  large  percentage.  Mr. 
McCabe  in  his  report  adds : 

At  the  close  of  the  preceding  fiscal  year  828  cases  were  pending  in  the  courts. 
Of  these,  together  with  part  of  those  reported  during  the  present  fiscal  year, 
617  were  determined  in  favor  of  the  Government  and  resulted  in  the  collection 
of  penalties  to  the  amount  of  $73,490  and  costs  aggregating  $11,539.85,  an  In- 
crease in  penalties  and  costs  over  the  previous  year  of  $11,960  and  $4,338.14, 
respectively.  A  statistical  and  explanatory  table  of  these  cases  is  inserted  on 
page  31.  Only  33  cases,  or  al)Out  5  per  cent,  resulted  adversely  to  the  Gov- 
ernment. Eighty-one  cases  were  abandoned  because  of  lack  of  sufficient  evi- 
dence to  maintain  them.  There  were  pending  in  the  courts  at  the  close  of 
the  present  fiscal  year  305  cases,  a  substantial  part  of  which,  it  is  obvious,  were 
cases  reported  in  previous  years  and  remaining  undisposed  of  on  account  of 
appeals  and  other  dilatory  causes. 

Then  he  also  goes  on  with  other  details  in  regard  to  the  prosecu- 
tions being  earned  on  at  that  time,  which  are  not  particularly  im- 
portant or  relative  to  this  discussion.  But  from  this  large  number 
of  cases  you  will  see  that  a  very  serious  condition  of  things  has  arisen. 
I  believe  it  will  be  interesting  for  you  to  inquire  into  the  investiga- 
tions of  the  Department  of  Agriculture  in  regard  to  the  nature  of 
these  violations.  The  reports,  according  to  Mr.  McCabe's  letter, 
which  I  previously  read  from  are  to  this  effect : 

An  analysis  of  the  cases  now  pending  against  the  different  railroads  of  the 
United  States  for  alleged  violations  of  the  twenty-eight-hour  law  shows  that, 
as  a  rule,  the  defendants  have  kept  stock  on  the  rail  without  water,  rest,  and 
feeding  well  over  the  statutory  period.  In  a  block  of  42  cases  against  one 
road  the  time  of  conflnem«it  varied  from  thirty  hours  to  fifty-seven  hours,  and 
the  average  confinement  without  water,  rest,  and  feed  was  forty-two  hours. 
Twenty-four  cases  are  pending  against  another  road,  and  in  these  the  period  of 
confinement  varied  from  thirty-eight  hours  to  forty-five  hours,  the  average  con- 
finement without  water,  rest,  and  feed  being  thirty-nine  hours.  In  a  block  of 
22  cases  against  another  road  stocks  were  confined  from  thirty-three  hours  to 
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forty-five  hours,  the  average  confinement  without  water,  rest,  and  feed  being 
thirty-nine  hours.  In  a  group  of  20  cases  against  another  road  the  period  of 
confinement  varies  from  thirty-three  hours  to  fifty-eight  hours,  the  average  time 
of  confinement  without  water,  rest,  and  feed  being  forty-four  hours. 

You  will  notice  from  this,  gentlemen  of  the  committee,  that  in 
these  cases  that  were  proved  there  was  certainly  very  gross  cruelty. 
There  was  a  maximum  of  fifty-eight  hours  in  these  cases  without 
food  or  water  and  an  average  of  forty-four  hours. 

Mr.  Stafford.  In  those  instances  that  you  have  just  enumerated  is 
there  anything  to  show  the  periodicity ,of  their  haulmgs,  as  to  whether 
they  were  in  one  part  of  the  year  or  whether  they  were  stretched  over 
the  whole  year? 

Doctor  Stillman.  I  could  readily  give  that  by  referring  to  the 
i-eport  of  the  department,  which  gives  them  in  chronological  order. 
They  could  be  collected  and  worked  out.  Don't  you  believe  that  Mr. 
McCabe  ought  to  be  able  to  give  you  that  data  oflfhand  without  my 
taking  time  to  extract  the  same  from  the  report? 

Mr.  Stafford.  I  thought  there  might  be  exceptional  weather  con- 
ditions, which  would  prevent  the  transit  of  trains  as  usual. 

Mr.  Adamson.  Yes.  I  would  be  glad  to  know  whether  it  is  just 
occasionally,  from  an  emergency,  or  whether  the  railroads  are  in  the 
habit  of  doing  that  sort  of  thing. 

Doctor  Stillman.  My  impression  from  looking  over  these  reports 
is  that  they  are  spread  evenly  over  the  year.  But  it  is  easily  proven 
by  the  report  of  the  Department  of  Agriculture,  which  gives  the 
dates  of  all  prosecutions  and  the  dates  of  all  violations. 
.  Mr.  Stevens.  It  would  be  a  great  deal  clearer  if  you  would  give  the 
names  of  the  railroads,  so  that  we  can  tell  ourselves  as  to  the  char- 
acter of  the  service  they  have. 

Doctor  Stillman.  I  am  simply  pointing  out  the  fault  in  the  pres- 
ent law,  leaving  it  to  the  Department  of  Agriculture  to  go  into  the 
details.  They  have  all  those  things  at  their  fingers'  ends,  and  I 
thought  it  would  be  more  satisfactory  to  the  committee  if  its  m^nbers 
could  take  up  that  feature  of  the  discussion  with  the  Department  of 
Agriculture.     Now,  Mr.  McCabe  says  further  : 

There  are  122  cases  pending  against  one  road,  and  the  average  time  of  confine- 
ment without  water,  rest,  and  feeding  in  these  cases  was  forty  hours,  the  actual 
time  of  confinement  varying  from  thirty-one  hours  to  seventy-one  hours  without 
water,  feed,  or  rest  An  examination  of  20  cases  against  another  road  shows 
that  the  period  of  confinement  varied  from  thirty-one  hours  to  fifty-nine  hours, 
and  that,  as  an  average,  the  stock  were  confined  for  forty-five  hours  without 
water,  feed,  and  rest.     Clearly  the  twenty -eight-hour  law  Is  not  being  obeyed. 

Now,  gentlemen,  seventy-one  hours  is  a  long  time  to  go  without 
water,  food,  or  rest. 

Mr.  Richardson.  What  do  you  mean  by  "cases  pending?"  Are 
they  pending  before  the  commission,  or  where? 

Doctor  StilUman.  There  were  122  cases  pending  for  prosecution 
in  the  courts. 

Mr.  RicHARi>80N.  None  of  them  have  been  tried? 

Doctor  Stillman.  Yes;  I  think  these  have  all  been  tried  and 
settled. 

Mr.  Richardson.  Were  the  roads  convicted  and  judgment  ren- 
dered against  them  ? 

Doctor  Stillman.  I  have  just  read  a  long  list  of  the  convictions. 

Mr.  Richardson.  I  beg  your  pardon;  I  have  just  come  in. 
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Doctor  Stillman.  This  is  an  analysis  of  these  cases. 

Mr.  Adamson.  You  know,  Doctor,  in  the  court-house  there  is  a 
wide  variance  betwe«i  the  allegata  and  the  probata.  They  allege 
what  they  please,  and  they  prove  what  they  can,  on  a  trial. 

Doctor  Stillman.  Yes;  I  was  just  reading  this  analysis.  Mr. 
McCabe  says  in  his  letter: 

An  analysis  of  tbe  cases  now  pending  against  the  different  railroads  of  the 
United  States  for  alleged  violations  of  the  twenty-eight-hour  law  shows  that,  as 
a  rale,  the  defendants  have  kept  stock  on  the  rail  without  water,  rest,  and  feed- 
ing well  over  the  fitatntery  period.  In  a  block  of  42  cases  against  one  road  the 
time  of  confinement  varied  from  thirty  hours  to  fifty-seven  hours,  and  the 
average  confinement  without  water,  rest,  and  feed  was  forty-two  hours. 
Twenty-four  cases  are  pending  against  another  road,  and  in  these  the  period 
of  confinem^it  varied  from  thirty-eight  hours  to  forty-eight  hours,  the  average 
confinement  without  water,  rest,  and  feed  being  thirty-nine  hours.  In  a  block 
of  22  cases  against  another  road  stock  were  confined  from  thirty-three  to 
forty-five  hours,  the  average  confinement  without  water,  rest,  and  feed  being 
thirty-nine  hours. 

It  should  be  remembered,  ^ntlemen,  that  the  railroads  are  opera- 
ting in  violation  of  an  act  which  they  helped  to  frame. 

The  Chaikman.  They  had  nothing  to  do  with  the  framing  of  it.' 
Doctor  Stim^man.  I  am  reporting  this  from  the  letter  of  the  De- 
partment of  Agriculture.    It  is  said  nere : 

Bemember,  however,  that  the  railroads  are  operating  in  violation  of  an  act 
which  they  helped  to  frame. 

The  Chairman.  That  is  still  worse.  McCabe  was  crazy  when  he 
wrote  that.    [Laughter.] 

Doctor  Stillman.  Am  I  permitted  to  make  any  further  report  on 
this,  bearing  on  this  quotation? 

The  Chairman.  Go  ahead. 

Doctor  Stillman  [reads] : 

As  it  stands  on  the  statute  books  to-day,  the  twenty-eight-hour  law  contains 
provisions  which  the  railroad  company  themselves  were  instrumental  in  in- 
serting. In  return  for  the  concession  which  provided  for  an  extension  of  time 
to  thirty-six  hours  at  the  request  of  tlie  shipper,  the  roads  promised  to  obey  the 
law,  and,  in  cases  where  the  shipper  signed  such  a  request,  to  use  the  addi- 
tional eight  hours  in  an  honest  effort  to  get  stock  to  destination. 

We  think  they  have  not  operated  in  good  faith,  and  it  is  proved 
by  the  large  number  of  successful  prosecutions  against  them. 

The  Chaikman.  I  do  not  quite  see  the  point  to  all  this.  Here  is  a 
law  which  you  say  they  are  violating,  and  under  which  they  are  sub- 
ject to  severe  penalties.  You  propose  simply  not  to  change  anything, 
out  to  add  another  law  for  them  to  violate. 

Doctor  Stillman.  Gentlemen,  what  we  feel  to  be  necessary  is  to 
cause  them  to  hurry  their  trains  to  get  them  in  under  the  limit. 

Mr.  i\j)AMSON.  E)on't  you  think  you  ought  to  hurry  those  cases? 

The  Chaikman.  Do  vou  think  they  will  hurry  because  we  try  to 
compel  them  to  hurry  f 

Mr.  Adamson.  If  you  have  a  large  number  of  cases  pending  you 
ought  to  hurry  them.    Those  cases  ought  to  cease  to  be  pending. 

Mr.  RicHAKDSON.  You  are  not  complaining  of  the  law,  but  of  the 
enforcement? 

Doctor  Stillman.  No.  They  are  attempting  to  enforce  it  faith- 
fully. 

Mr.  RiCHAKDSON.  You  think  the  law  is  all  right  as  it  stands? 
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Doctor  Stillman.  No.  We  think  there  ought  to  be  a  minimum 
speed  regulation  in  order  to  make  it  a  satisfactory  law. 

The  Chairman.  I  can  not  see  the  point  of  trying  to  pass  a  new  law 
simply  because  the  existing  law  is  not  properly  enforced  by  the  Gov- 
ernment. 

Doctor  Stillman.  I  think  it  is  being  properly  enforced.  I  think 
they  are  endeavoring  to  enforce  it.  There  are  a  large  number  of 
cases  there,  but  it  would  be  made  easier  for  the  Government  if  there 
was  a  minimum  speed  limit  estiblished. 

Mr.  Adamson.  Why  do  you  not  try  those  cases? 

Doctor  Stillman.  The  cases  are  being  pushed  through  by  the 
prosecuting  officers  very  satisfactorily.  What  we  want  is  a  provision 
that  will  make  this  present  law  a  practical  working  law.  I  will  take 
up  in  a  minute  the  eflFect  and  application  it  would  nave. 

Mr.  Kennedy.  They  can  not  comply  with  the  existing  law  unless 
they  run  their  trains  fast? 

Doctor  Stillman.  They  can  comply  with  it,  but  they  comply  very 
unsatisfactorily. 

Mr.  Kennedy.  If  they  comply  with  it,  will  not  that  regulate  their 
speed  ? 

Doctor  Stillman.  There  are  a  great  many  of  them  that  do  not 
comply  with  it. 

Mr.  Kennedy.  If  the  courts  ccwnpel  compliance,  will  not  that  reg- 
ulate their  speed? 

Doctor  Stillman.  No,  sir.  They  can  stop  and  dump  their  cattle 
on  the  prairie  and  in  insanitary  pens  where  tney  are  not  properly  fed. 

The  Chairman.  Can  they,  under  the  existing  law  ? 

Doctor  Stillman.  It  is  up  to  the  Department  of  Agriculture. 

The  Chairman.  You  are  maligning  either  the  law  or  the  Depart- 
ment of  Agriculture. 

Doctor  Stillman.  What  I  mean  is  that  the  law  has  proved  to  be 
more  or  less  a  practical  failure  to  meet  the  conditions. 

The  Chairman.  I  agree  with  you  on  that,  but  really  I  do  not 
quite  see  the  point.  That  is  the  reason  I  am  interrupting  you.  The 
point  I  am  trying  to  get  you  to  show  is  how,  if  the  penalties  under 
the  existing  law  do  not  deter  the  railroads,  how  the  enacting  of  a 
new  law  would. 

Doctor  Stillman.  A  minimum  speed  law  would  have  the  effect  of 
getting  the  cattle  to  destination  and  securing  good  feeding.  I  have 
also  endeavored  to  show  where  there  is  grave  carelessness  on  the  part 
of  the  roads,  where  they  have  run  their  trains  sometimes  at  a  slower 
speed  than  a  man  would  walk. 

Mr.  Richardson.  You  had  better  go  on  with  your  statement. 

Doctor  Stillman.  Doctor  McCabe  states  further  [reads]  : 

A  very  careful  analysis  has  been  made  in  my  office  of  S(K)  cases  of  violations 
of  the  act  now  awaiting  trial,  with  a  view  to  determining  the  average  i*ate  of 
speed  maintaine^i  by  the  different  railroads  on  stoclc  trains.  In  a  group  of  42 
cases  against  one  road  the  average  running  time  for  such  trains  varies  from  4 
miles  an  hour,  a  fast  walk,  for  a  haul  of  364  miles,  to  21  miles  jier  hour  for  a 
haul  of  977  miles,  a  very  good  rate  of  speed  for  a  stock  train.  The  average 
rate  of  speed  maintained  in  all  these  cases  was  only  9..^)  miles  i>er  hour.  In  a 
group  of  24  cases  against  another  road  the  rate  varied  from  1.8  miles  per  hour 
for  a  haul  of  57.7  miles,  to  14  miles  per  hour  for  a  haul  of  545  miles,  the 
average  speed  maintained  being  12.3  miles  per  hour.  An  examination  of  22 
cases  against  a  third  road  shows  that  it  maintained  the  exceedingly  low  rate 
of  5.4  miles  per  hour  on  an  average. 
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I  may  be  wrong,  but  I  do  not  believe  that  any  member  of  this 
committee  would  be  willing  to  concede  that  that  is  a  right  or  proper 
condition,  or  that  cattle  should  be  transported  at  any  such  low  rate 
of  speed  as  that.  And  it  is  facts  like  these  that  have  induced  us  to  ask 
for  the  passage  of  an  amendment  to  the  old  law  which  will  rectify 
these  abuses  under  the  old  law. 

The  Chairman.  Doctor,  that  rate  of  speed  was  maintained  in  these 
cases  where  there  was  a  penalty  inflicted  on  the  railroad  ocnnpanies 
for  violation  of  the  existmg  law? 

Doctor  Stillman.  It  was  for  violation  of  the  time. limit,  but  there 
was  no  speed  limit. 

rhe  Chairman.  I  understand.  It  was  those  cases,  very  likely, 
where,  because  of  the  slow  speed  of  the  train,  they  violated  the  exist- 
ing^law,  and  they  suffered  the  penalty  for  that! 

Doctor  Stillman.  Yes.  We  want  to  have  it  determined  what  is  a 
reasonable  speed  for  stock  trains,  and  also  eliminate  an  abuse  which 
I  should  not  have  referred  to,  but  which  will  be  referred  to  by  the 
stockmen  presently. 

Mr.  Richardson.  Do  you  propose  a  limit  of  speed  for  a  stock  train  ? 

Doctor  Stillman.  Yes,  sir.    We  are  proposing  16  miles  an  hour, 

which  is  a  very  low  speed.    Mr.  Gooding  tells  me  he  has  been  on  stock 

trains  full  of  sheep  which  have  been  put  on  a  siding  while  the  dead 

freight  was  being  pushed  through  to  market. 

Mr.  BiCHARDSON.  What  purpose  could  the  railroad  have  in  run- 
ning at  a  speed  of  1  mile  and  a  fraction  of  a  mile  per  hour? 

Doctor  Stillman.  It  is  carelessness  in  re^rd  to  it.  They  regarded 
live  stods,  as  one  railroad  man  expressed  it,  as  though  they  were  no 
more  than  rusty  rails. 

The  Chairman.  That  is  not  as  fast  as  a  man  walking. 
Doctor  Stillman.  No,  sir.    I  have  given  this  analysis  to  show  the 
Decessi^  for  a  speed  limit. 
Mr.  Knowland.  Was  not  that  caused  by  an  unusual  delay? 
Doctor  Stillman.  Here  are  a  creat  many  cases.    It  is  not  simply 
an  individual  case  or  an  isolateiT  case.    We  have  taken  42  cases  in- 
volved in  one,  24  in  another,  28  in  another,  and  22  in  another. 

The  Chairman.  All  of  these  cases  were  cases  where  there  was  a 
violation  of  the  law? 
Doctor  Stillman.  Yes. 

The  Chairman.  The  railroad  companies  admit  that  they  violated 
the  law  in  those  cases? 

Mr.  Adamson.  You  spoke  of  5  miles  an  hour  as  a  very  common  rate 
there.  It  seems  to  me  it  would  be  very  poor  and  inexcusable  economy 
in  the  railroad  management  to  encumber  its  tracks  for  a  long  time 
with  a  train  going  at  mat  slow  speed. 

Doctor  Stillman.  Perhaps  you  do  not  bear  in  mind,  as  suggested 
by  Mr.  Scott^  of  the  Illinois  Humane  Society^,  that  a  good  deal  of  this 
tune  is  waiting  time  on  dead  freight,  while  fruit  trains  are  being 
pushed  through. 

Mr.  Adamson.  They. have  to  take  the  siding  also  for  passenger 
trains? 

Doctor  Stillman.  Yes;  and  we  believe  that  live  stock  ought  to 
come  next^ 

Mr.  Kbnnsdt.  In  maintaiiung  tJbese  low  speeds  they  have  to  incur 
the  penalties  of  existing  law.  ^Vliy  could  we  not  reach  the  same 
end  oy  simply  increasing  the  penalties  of  the  law  as  it  is? 
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Doctor  SrnxMAN.  They  are  not  pudiing  the  stock  through  with 
sufficient  rapidity.  You  would  remedy  the  matter  by  increasing  the 
penalties. 

Mr.  KBNioa>T.  The  existing  law  requires  that  they  must  get  the 
stock  through  in  a  limited  time,  and  if  they  do  not,  tney  are  subject 
to  a  penalty.    If  they  run  slowly  they  incur  the  existing  penalties. 

Mr.  AnAMflOK.  CaUle  hare  become  more  valuable  than  some  people 
now,  and  I  do  not  see  why  you  do  not  rush  tiiem  through  (m  express 
trains.     [Laughter.] 

Doctor  SmiiMAN.  The  point  made  by  Mr.  Mann  is  a  ^od  one  as 
to  the  violations  of  the  law  that  we  are  considering.  It  is  a  case  of 
cancer  that  should  be  cut  out  of  a  healthy  individual.  We  are  con- 
sidering the  causes  of  failure,  and  we  ^ould  endeavor  to  cure  this 
situation.  We  propose  to  supplement  this  law  by  an  additional  pro- 
Vision. 

I  have  a  series  of  fresh  statistics  that  I  will  submit  later,  covering 
the  average  speed  of  stock  trains  throughout  the  country  that  are  not 
violating  the  law. 

The  Chairman.  Is  there  any  wav  of  getting  that  information  ? 

Doctor  Stillman.  Yes.  It  is  obtained  by  the  use  of  time  cards. 
We  have  made  arrangement  to  get  those. 

The  Chairman.  That  is  very  pertinent. 

Doctor  Sttllman.  Yes ;  in  one  sense  that  is  a  weak  point  here,  and 
in  another  sense  it  is  a  very  pertinent  one.  It  shows  where  the  evil 
is  that  we  must  meet. 

The  Chairman.  I  can  not  quite  see  why,  when  a  law  is  violated, 
you  should  make  another  law  in  the  same  connection  for  another 
offense. 

Doctor  Stillman.  There  has  been  this  large  number  of  offenses, 
and  there  has  been  this  condition  of  very  slow  speed ;  and  then  I  will 
presently  show  to  you  that  if  there  is  a  minimum-speed  provision  it 
will  eventually  wipe  out  a  lot  of  these  prosecutions.  The  less  prose- 
cution there  is,  the  better. 

Mr.  Stevens.  You  have  not  shown  in  all  those  violations  what  is 
the  character  of  those  roads.  All  those  roads,  so  far  as  I  know,  may 
be  four-track  roads,  or  they  may  be  two-track  roads.  But  you  have 
not  informed  us  of  the  conditions. 

Doctor  Stillbcan.  That  will  be  explained  by  the  Department  of 
Agriculture.  That  will  cover  every  point  you  wish.  I  have  not 
prepared  myself  for  that  part  of  it. 

Mr.  Stevens.  Why  could  you  not  tell  us  as  you  go  along? 

Doctor  Stillman.  I  have  not  prepared  myself  on  that.  I  thought 
it  was  legitimate  for  the  Department  of  Agriculture  to  give  you  the 
details  of  that  However,  1  will  not  detain  you  very  long.  I  will 
give  just  one  or  two  other  statements  in  regard  to  these  low  speeds 
of  the  stock  trains,  together  with  the  average  throughout  the  coun- 
try in  all  cases  of  violation,  and  then  follow  it  up  with  other  perti- 
nent matter.  It  will  take  only  a  moment  There  are  only  a  few 
lines  here  [reads] :, 

One  of  the  big  live-stock  carrying  roads,  now  a  defendant  in  28  cases  of  viola- 
tions of  the  act,  maintained  in  these  histances  a  speed  of  3  miles  per  hour  fbr  a 
hanl  of  150  miles,  and  12.8  miles  per  hour  tor  a  haul  of  480  miles,  the  average 
speed  being  XO  miles  per  hour.  One  of  the  most  persistent  violators  of  the  law 
is  made  a  defendant  in  122  cases.  It  maintahied  an  average  running  time  of 
from  1.9  miles  per  hour  for  a  haul  of  198.5  miles  to  15.6  miles  per  hour  for 
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a  baul  of  618^  miles.  Three  other  roads  maintained  an  average  of  6<4  miles 
per  hour  in  14  cases,  11  miles  per  hour  in  15  cases,  and  9.7  miles  per  hour  in 
167  casea  The  average  running  time  of  stock  trains  in  tlie  800  cases  ezamtaied 
was  9.4  miles  per  hour. 

The  point  I  would  like  to  make  is  that  in  the  case  of  the  roads  that 
have  been  the  violators  of  the  law  the  average  throughout  the  country 
ha^  been  only  9.4  miles  per  hour.  That  is  the  reason  we  ask  that  some- 
thing should  be  done  to  huny  these  trains  up.  Stick  a  spur  in  them, 
because  it  would  meet  the  evil. 

Th&re  is  another  point  I  wish  to  refer  to  here.  These  statistics  are 
not  brought  up  to  date. 

Mr.  Keknedt.  As  I  understand,  in  the  short  haul-  where  the  haul  is 
comparatively  short,  their  average  speed  is  much  lower  than  where 
thev  have  to  go  600  miles? 

Doctor  Stiixman.  That  is  right. 

Mr.  EIennedy.  That  shows  that  they  are  trying  to  observe  the  law 
and  run  their  trains  faster  where  the  distance  is  greater  and  trying  to 
keep  within  the  existing  law  and  sidetrack  the  trains  that  go  a  short 
distance,  so  that  evidently  they  are  trying  practically  to  keep  within 
the  provisions  of  the  existing  law. 

Doctor  Stillman.  I  would  not  say  they  are  trying  very  hard  to 
keep  within  the  existing  law,  because  they  have  still  oeen  convicted 
of  violating  it  As  a  matter  of  fact,  they  can  have  longer  runs  at  a 
higher  rate  of  speed. 

Mr.  Kennedy.  There  are  some  features  of  that  law  that  there  is  no 
defense  to  except  compliance.  No  amount  of  eflfort  is  a  successful 
defense  unless  tney  comply. 

Doctor  STILX.MAN.  I  will  say  that  in  the  statement  of  the  Solicitor 
of  the  Department  of  Agriculture  it  is  stated,  referring  to  the  speed 
of  stock  trains,  that  present  conditions  are  referred  to,  and  that  tnere 
is  some  little  tendency  to  improvement.  I  had  in  my  hand  here  a 
telegram  from  Solicitor  McCaoe,  in  which  he  says  that  the  statements 
in  his  letter,  from  which  I  have  just  read,  referring  to  the  speed  of 
stock  trains,  apply  to  present  conditions.    This  is  the  telegram : 

Washington,  D.  C,  February  4,  1910. 
Dr.  William  O.  Stillman, 

President  American  Humane  Association, 

Albany,  N.  Y.: 
Your  letter  received.    Statements  in  my  letter  referring  to  speed  of  stock 
trains  and  need  of  mhiimiim  speed  requirement  apply  to  present  conditions. 
Probably  some  improvement.    Have  no  additional  data.. 

McCabe,  Solicitor, 

Now,  gentlemen,  how  would  a  minimitm-speed  law  work  as  applied 
to  thirt7-six  hours  at  16  miles  an  hour?  It  would  result  in  hauls  of 
576  miles  during  one  haul.  If  applied  to  the  twenty-eight-hour 
lioait,  it  would  result  in  448  miles  being  hauled  during  one  liaula^e. 

Now,  there  is  a  very  pertinent  fact  that  comes  in  connection  with 
that,  and  that  is  this,  timt  curiously  enou^  throu£;hout  the  country 
ibe  average  distance  to  be  hauled  f r<Mn  point  to  point  for  the  better 
shipment  and  care  of  stock  in  loading  and  unloading  is  500  or  600 
miles.  That  is  very  clearly  set  forth  by  Mr.  Mann  in  the  discussicm 
I  have  here  by  him  of  an  amendment  to  the  law  in  1906,  in  which  he 
brings  out,  on  page  8,  the  fact  that  the  di^ance  of  500  to  600  millBS 
happens  to  te  the  actual  distance  between  the  markets  and  the  pdoils 
of  shipment  or  Ittshipment,  and  this  is  a  condition  which  can  iioi  be 
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changed,  and  should  be  considered  as  the  one  to  which  the  law  must 
apply. 

Mr.  Washburn.  Pa^e  what? 

Mr.  Wanger.  It  is  in  House  Report  No.  2661,  Fifty-ninth  Con- 
gress, first  session. 

Doctor  Stillman.  Yes;  House  Report  2661,  March  27,  1906. 

Mr.  Kennedy.  That  was  the  hearing,  was  it  not  ? 

Doctor  Stillman.  It  was  a  report  or  memorandum  presented  by 
him  with  regard  to  the  bill.  The  distances  have  not  changed.  I 
could  quote  to  you  one  city  from  another,  from  Kansas  City  to  St 
Joe,  and  from  East  St.  Louis  to  Chicago,  and  from  Chicago  to  Pitts- 
burg, and  Buffalo,  and  so  on.  Substantially  we  believe  Mr.  Mann 
was  correct  in  his  statement,  that  is  does  run  from  500  to  600  miles 
between  points  where  they  have  the  conveniences  for  the  humane 
shipping  and  unshipping  of  stock. 

The  practical  point  I  want  to  make  in  connection  with  this  whole 
matter  is  that  a  minimum  speed  of  16  miles  an  hour  would  result,  in 
a  thirty-six  hour  haulage,  in  a  distance  of  536  miles.  In  other  words, 
if  you  have  a  minimum-speed  law,  you  will  enforce  the  carriage  of 
your  stock  within  the  limits  prescribed  by  the  law  instead  oi  the 
present  conditions,  which  produce  violations  of  the  law. 

Mr.  Wangek.  You  mean  not  only  avoiding  violations,  but  the  ne- 
cessity of  intermediate  feeding? 

Doctor  Stillman.  Yes.  As  Mr.  Mann  has  pointed  out,  the  loading 
and  unloading  in  itself  is  more  inhumane  than  the  extension  of  time; 
the  prodding  and  frightening  of  cattle,  and  getting  them  out  of  pens 
into  the  mud  and  mire,  with  unsatisfactory  food ;  and  the  range  cattle 
that  are  alarmed  and  agitated  and  shivering,  and  have  not  the  slight- 
est disposition  to  feed.  If  you  can  get  the  unloading  done  in  a  center 
of  inoustry,  where  the  cattle  can  oe  properly  fed  in  a  large  and 
properly  constructed  yard,  it  would  be  more  satisfactory,  and  I  think 
the  sixteen-hour  limit  will  eliminate  largely  the  complaints  that  have 
existed  under  the  present  law. 

The  Chairman.  Doctor,  have  you  had  this  matter  called  to  your 
attention — the  law  of  1906  providing  that  the  extension  of  time  could 
only  be  made  upon  the  request  of  the  person  in  whose  custody  the 
stock  were,  and  it  should  be  a  written  request,  separate  and  apart 
from  any  printed  blank  or  other  railroad  form  ?  The  idea  was  that 
the  railroad  companies  should  not  be  permitted  themselves  to  present 
to  every  shipper  of  live  stock  a  form  and  ask  him  to  sign  it  before 
making  an  extension  from  twenty-six  to  thirty-eight  hours,  but 
that  the  shipper,  on  his  own  motion,  where  he  thought  it  was  necessary, 
would  be  permitted  to  make  that  request.  Do  you  know  whether, 
as  a  matter  of  fact,  it  is  the  custom  of  some  of  the  live-stock  carry- 
ing railroads  to  tell  every  shipper  that  they  must  sign  a  form  which 
is  presented  to  him  by  the  railroad  company,  asking  for  an  extension 
to  thirty-six  hours,  under  the  threat  that  if  he  does  not  sign  it  they 
will  end  the  twenty-six  hours  at  some  point  where  the  live  stock  has 
to  be  unloaded  without  due  facilities,  in  order  to  incommode  the  live 
stock  and  the  man  who  has  charge  of  it  as  much  as  possdble? 

Doctor  Stillman.  I  thank  you,  Mr.  Chairman,  for  bringing  out 
that  point,  which,  I  believe,  is  notorious  to  anyone  familiar  with 
tiie  subject.  It  has  been  pointed  out  by  the  Agpcultural  Department, 
and  it  constitutes  only  an  additional  reason  for  this  legislation  ana 
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«n  additional  proof  to  the  effect  that  the  roads  are  not  in  good  faith 
carrying  out  the  provisionB  of  the  law,  but  are  seeking  by  every  possi- 
ble means  to  evaae  it. 

Now,  reverting  to  the  point  of  speed  at  an  average  of  9.4  miles  per 
hour,  that  rate  of  speed  is  maintamed  by  the  roads  which  are  shown 
to  have  violated  this  law  when  they  had  only  succeeded  in  making 
a  haulage  of  263  miles  and  a  fraction  in  twenty-eight  hours,  or  in 
thirty -SIX  hours,  33  miles;  and  does  not  that  show  conclusively  that 
unless  there  is  a  provision  of  this  kind  they  can  not  get  into  market 
in  time  and  put  their  cattle  in  pens? 

Mr.  Richardson.  You  say  16  miles  per  hour  accomplishes  the  haul 
or  journey  in  twenty-eight  hours,  but  is  it  not  just  as  important  that 
you  should  prevent  that  railroad  which  is  making  the  number  of 
miles  it  is  required  to  make  in  twenty-eight  hours  from  backing 
off  at  an  unseasonable  hour  at  night  and  at  a  place  where  they  have 
no  accommodations  to  receive  the  cattle  t  You  say  it  is  questionable 
whether  they  are  acting  in  good  faith  under  the  present  law.  If 
we  put  in  that  provision,  would  it  not  be  a  punishment  to  the  stock 
in  tne  way  of  added  inconvenience  and  everything  else? 

Doctor  Stillmak.  I  do  not  see  how  it  would  affect  the  stock  except 
to  get  it  to  market  more  quickly. 

Mr.  Richardson.  If  there  were  no  places  for  them  for  feeding  or 
trailing,  would  not  the  condition  be  worse  than  it  is  under  the  present 
liiwf 

Doctor  Stillman.  The  tv^rage  distance  is  only  560  miles  between 
the  main  points. 

The  Chairman.  Jud^,  you  came  in  late.  I  do  not  think  you 
quite  understand  the  bill.  The  proposition  is  not  to  change  the 
hours,  but  the  speed  of  the  trains.  It  will  still  permit  thirty-six 
hours,  upon  request  of  the  person  in  charge  of  the  stock. 

Mr.  RiCHABDSON.  My  idea  was  that  even  after  compliance  with 
nil  of  that  the  trains  would  be  compelled  under  a  strict  enforcement 
of  that  requirement  to  stop  at  places  where  it  would  be  uncomfortable 
and  unsatisfactory,  and  everything  else. 

Mr.  Kennedy.  Suppose  that  cattle  are  loaded  within  150  miles 
of  their  destination  and  a  train  at  the  point  of  this  shipment  is  com- 
ing along  with  a  large  train  load  of  cattle  in  transitu  that  will  have 
to  go  on  rapidly  toward  to  the  feeding  point  or  the  road  will  be  com- 
pelled to  violate  the  law  as  it  exists  by  permitting  the  new  shipment 
to  stand  on  the  siding  until  thev  can  ffet  an  engine.  By  hnrryiug 
on  the  other  shipment  they  could  possibly  observe  the  existing  law 
upon  both  those  shipments,  but  if  they  attempt  to  put  the  cars  on 
this  train  and  retard  its  movement  and  make  the  speed  limit  that  you 
have  mentioned,  they  might  fail  on  both  shipments.  Would  not  the 
passing  of  a  speed  limit,  as  well  as  a  time  limit,  tend  to  embarrass 
rather  than  to  help  the  situation?  . 

Doctor  Stillman.  It  is  not  the  belief  of  those  who  are  practically 
familiar  with  it,  and  some  of  the  stockmen  from  the  West  will  ex- 
plain how  it  will  work.  It  seems  to  me  in  the  individual  instances 
where  your  argument  would  apply  there  would  be  perhaps  one  out 
of  two  or  three  hundred  cases  where  it  would  not  work. 

Mr.  Kennedy.  I  suppose  that  shipment  would  stand  on  the  siding 
there  for  a  while  until  they  could  get  an  engine  that  would  be  availa- 

2373a— PT  15—10 2 

Digitized  byVjOOQlC 


854  BILLS  AFFECTING  INTERSTATE  COMMERCE. 

ble  for  hauling  it,  and  it  still  might  get  in  within  the  time  limit  by 
making  a  less  rate  of  speed  than  your  speed  limit  would  fix  for  it, 
while  if  you  retarded  the  other  train  that  has  been  a  long  time  in 
passage  by  holding  it  up  with  these  extra  cars  it  can  not  make  its 
time  limit. 

Doctor  Stillman.  I  am  not  an  authority  on  that,  but  I  think  the 
opinions  of  practical  men  on  that,  and  particularly  the  opijiions  of 
shippers  who  have  experience,  would  be  more  valuable  than  mine, 
which  would  be  more  or  less  necessarily  an  instance  of  snap  judgment. 

It  seems  to  me,  in  conclusion,  gentlemen,  that  while  the  present  law 
is  largely  complied  with  throughout  the  country  there  have  been 
some  persistent  violators,  and  it  seems  to  me  if  there  is  anything  to 
be  adduced  from  the  analysis  made  by  the  Department  of  Agriculture 
as  a  result  of  prosecutions  they  have  made,  numbering  many  hun- 
dreds, the  minimum  speed  is  the  thing  necessary  to  complete  and 
round  out  that  law.  That  is  what  the  stockmen  and  the  Department 
of  Agriculture  believe,  and  that  is  what  our  humane  societies  through- 
out the  country  believe,  and  I  do  not  know  of  anyone  opposed  to  it, 
unless  it  would  be  the  railroad  interests.  They  come  along,  of  course, 
with  the  practical  question  of  the  engines,  and  the  movement  of 
freight,  and  the  time  in  which  it  can  be  hauled.  They  load  their 
trains  up  so  economically  that  they  can  not  get  up  the  requisite  speed. 
We  say  that  the  economic  side  of  the  question  ought  not  to  weigh 
against  the  humane  and  civilized  one  and  agninst  the  interests  of  the 
shippers  who  want  to  get  their  stock  to  market  within  a  reasonable 
time.  There  is  a  tremendous  shrinkage  when  they  do  not,  speaking 
from  the  commercial  point  of  view.  There  is  a  great  loss  that  way  to 
the  shipper.  And  it  seems  to  me  we  have  the  right  to  believe  that 
their  interests  ought  to  be  protected,  and  that  as  a  civilized  com- 
munity we  ought  to  consider  the  proper  and  humane  treatment  of  the 
stock  as  well. 

I  have  other  data  here,  but  I  will  not  take  time  to  quote  it.  I  will 
finish  in  a  moment.  We  ought  to  consider  that  most  of  the  stock 
shipped  is  shipped  for  food  purposes,  and  I  think  we  ought  to  con- 
sider the  fact  that  stock  that  is  kept  without  food  or  water  or  rest  for 
many  hours,  sometimes  seventy-one  hours,  b3comes  fevered,  becomes 
poisonous,  develops  ptomaines,  as  our  friends  the  veterinarians  and 
doctors  declare,  which  render  it  unfit  for  food  purposes.  That,  I  be- 
lieve, is  a  pertinent  matter  for  you  gentlemen  to  consider.  It  is.not 
a  Utopian  proposition  or  a  dream  proposition.  It  is  a  proposition 
well  known  to  the  sportsman  and  the  hunter  and  to  other  people, 
that  where  an  animal  is  harried  and  hurried,  its  flesh  becomes 
poisonous. 

It  is  perhaps  unnecessary  to  go  into  the  point  as  to  what  the  effect 
of  this  law  would  be  in  the  East  and  the  West,  but  I  would  say  that 
in  the  East  a  provision  of  speed  like  this  would  eliminate  largely  all 
cause  of  complaint,  because  most  of  the  stock  would  be  carried  to 
market  within  twenty-eight  hours.  In  some  of  the  States,  as  you 
are  already  aware,  there  is  a  speed  provision,  so  that  this  is  not 
a  new  or  experimental  proposition.  The  present  condition  is  an 
absolute  disgrace  to  civilization,  and  I  hope  that  the  time  will  come — 
in  answer  to  our  friend  the  Judge  there  [Mr.  Kennedy],  and  to  the 
question  that  he  proposed  in  the  earlier  part  of  this  hearing  as  to 
subdividing  and  scattering  the  packing  mterests — when  stock  will 
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be  killed  nearer  to  where  it  is  raised  and  shipped  in  cold  storage, 
and  that  all  shipments  of  stock  brought  up  on  the  ranges  and  crowded 
into  cars  subject  to  unusual  noises  and  changes  of  temperature  and 
under  alarming  and  unnatural  conditions,  which  are  cruel,  will  come 
to  an  end.  At  present  we  simply  have  to  accept  a  part  of  it  as  neces- 
sary cruelty  resulting  from  present  conditions.  We  certainly  have 
not  reachea  that  point  wh^re  we  can  consider  that  question  now, 
although  it  is  a  question  of  humanity. 

Now,  there  is  a  proposition  in  this  bill  to  create  a  flat  rate  of  16 
miles  an  hour,  or  where  the  railroads  feel  that  they  can  not  conform 
to  the  provision  of  16  miles  an  hour,  which  seems  to  be  very  low  in 
view  01  the  actual  performance  on  many  roads,  they  can  then  appeal 
to  the  Interstate  Commerce  Commission  to  grant  them  immunity 
from  that,  and  fix  a  lower  rate  of  12  miles  an  hour.  That  should  l>e 
absolute.  It  seems  to  me  that  is  low  enough  in  the  interests  of 
humanity  and  in  the  proper  interest  of  the  shipper. 

The  great  diflSculties  m  connection  with  this  on  the  part  of  the 
railroads  are  two:  First,  the  disposition  to  sidetrack  live  stock  and 
rush  through  fast  freight  that  is  paying  a  better  rate;  and,  second, 
the  tendency  for  economic  reasons  to  overload  their  engines,  which 
retards  their  speed.  They  can  not  get  up  the  speed  with  the  loads 
they  put  on. 

We  believe  that  all  the  persons  present  in  behalf  of  this  measure 
desire  to  compel  the  roads  to  do  what  is  absolutely  necessary  to  meet 
these  conditions.  It  has  been  proposed  by  one  or  two  parties  that  the 
whole  question  should  be  referred  to  the  Interstate  Commerce  Com- 
mission. We  have  preferred  that  they  should  merely  settle  any  griev- 
ances arising  under  it,  believing  that  was  the  more  just  method,  but 
that  the  general  question  should  be  settled  here;  that  it  was  perhap:^ 
fairer  and  more  just  to  have  Congress  take  up  the  general  question  of 
the  flat-rate  provision,  rather  than  throw  the  whole  thing  on  this 
already  overworked  commission  and  have  the  question  come  up  here 

J  rear  after  year  and  compel  the  shippers  from  the  West  to  travel  a 
ong  distance  to  come  here  and  appear  before  the  commission  and 
have  hearings  and  rehearings.  We  believe  it  is  fairer  and  more  just 
and  more  reasonable  to  have  this  matter  heard  by  you,  gentlemen, 
and  thrashed  out  on  the  floor  of  both  House  and  Senate  and  sub- 
mitted to  the  Executive  once  for  all,  so  that  there  can  be  a  fair  under- 
standing, rather  than  have  the  thing  simply  brought  up  here  year 
after  year  before  the  Interstate  Commerce  Commission.  That  is  our 
position. 

Mr.  Stevens.  Is  it  not  a  question  of  economics,  after  all  ?  If  they 
transport  freight  faster  for  which  they  make  a  higher  charge,  does 
that  not  imply  that  they  do  not  at  present  charge  enough  for  the 
transportation  of  live  stock?  Is  not  that  the  prerogative  of  the  com- 
mission to  examine? 

Doctor  Stiu.man.  I  entirely  agree  with  you  that  it  is  a  question 
that  may  be  acted  upon  by  the  Interstate  Commerce  Commission, 
and  under  the  provision  that  we  have  incorporated  here,  that  where 

roads  from  physical  causes  can  not  live  up  to  it 

Mr.  Stevens.  I  was  not  inquiring  about  the  physical  causes.  I 
was  inquiring  about  the  economic  reasons  as  to  why  some  roads  side- 
tracked cattle  in  order  to  get  dead  freight  through  as  an  economic 
proposition. 

Digitized  byVjOOQlC 


666  BILLS  AFFECTING  INTERSTATE  COMMEBCB. 

Doctor  Stillman.  It  seems  to  be  a  fair  proposition  that  you 
Ishould  hear  both  sides  of  this  question,  and  then  you  can  say  whether 
the  proposition  that  there  should  be  a  minimum  of  not  less  than  12 
miles  an  hour  in  order  that  our  friends  the  dumb  creatures  should 
receive  a  moderate  degree  of  fair  treatment  is  reasonable  or  unrea- 
Fonable.  We  consider  that  it  would  not  be  an  unreasonable  pro- 
vision. 

Mr.  TowNSEND.  There  would  not  be  anything  to  prevent  taking 
into  consideration  this  provision  of  the  law,  if  enact ea,  fixing  a  just 
•nd  reasonable  rate  of  speed  at  which  stock  could  be  carried  i 

Doctor  Stillman.  No,  sir.  I  have  not  looked  into  that  point  par- 
ticularly, but  it  seems  to  me  this  is  a  very  cleverly  drawn  law.  It 
was  drawn  up  by  Mr.  McCabe  from  his  long  experience  with  the 
Bctual  workings  of  the  law. 

Mr.  Adamson.  If  the  railroads  charge  more  for  the  transportation 
of  cattle,  they  might  be  able  to  carry  it  more  satisfactorily  and 
speedily. 

Doctor  Stillman.  They  charge  enough  now,  I  suppose. 

Mr.  Kennedt.  AVhen  they  carry  cattle  a  thousand  miles  there  is 
no  way  of  doing  it  humanely. 

Doctor  Stillman.  We  believe  that  a  speed  rate  of  less  than  S 
miles  an  hour  is  an  outrage. 

Mr.  Kennedy.  The  taking  of  these  cattle  off  the  trains  and  at- 
tempting to  feed  them,  as  you  describe  there,  when  they  are  nervous 
and  frightened  and  agitated  and  have  no  disposition  to  eat,  is  un- 
fortunate, and  our  effort  in  attempting  in  a  detailed  way  to  regulate 
the  method  of  their  handling  is  liable  to  contain  more  of  mistakes 
than  sane  judgment. 

Doctor  Stillman.  All  that  is  attempted  in  this  bill  is  this:  To 
Bay  that  you  must  get  them  through  at  a  certain  rate  of  speed,  which 
would  naturally  result  in  their  automatically  receiving  ana  delivering 
the  cattle  at  well-established  places,  where  they  have  conveniences  for 
the  reception,  rather  than  on  the  open  prairie.  It  gives  them  a  better 
chance  for  humane  treatment.  Further,  the  point  you  make  would  be 
largely  met  by  the  provisions  of  the  present  law,  that  they  should  be 
properly  fed  and  cared  for.  The  detail  of  that  is  left  with  the  Agri- 
culturai  Department  to  determine. 

Mr.  Kennedy.  When  the  cattlemen  hurry  their  cattle  to  market 
when  the  market  advances,  the  railroads  can  not  discriminate  as  to 
whose  cattle  they  accept  or  reject.  They  must  afford  equal  accommo- 
dations to  all.  They  sometimes  have  more  cattle  offered  for  trans- 
portation than  they  have  engines  to  haul  them  with  or  yards  to  pen 
them  in. 

Doctor  Stillman.  They  could  get  more  engines. 

Mr.  Kennedy.  But  how  are  they  going  to  operate  their  business 
and  not  offend  against  one  or  the  other  of  these  regulations? 

Doctor  Stiu.man.  I  think,  sir,  a  great  many  of  the  men  who  have 
examined  this  subject,  cattlemen  familiar  with  local  situations,  say 
that  as  nearly  as  they  can  judge  a  minimum  speed  of  12  or  IG  miles 
an  hour  would  be  an  adequate  remedy,  and  we  have  offered  the  alter- 
native here,  according  to  the  decisions  of  the  Interstate  Commerce 
Commission,  which  is  a  fair  and  just  provi^^ion,  to  guard  agsiinst 
these  difficulties.  The  Agricultural  Department,  after  looking  over 
the  matter  very  thoroughly,  reconmiended  18  miles  an  hour.    iSome  of 


Digitized  by  VjOOQIC 


BILLS  AFFECTINQ  INTEBSTATE  COMMEBOB.  857 

the  roads  actually  transport  stock  at  the  rate  of  30  miles  an  hour  and 
some  at  the  rate  of  20  miles*  The  great  abuses  occur  from  the  per- 
sistent sidetracking  and  the  neglect  of  the  stock ;  and  that,  naturally^ 
we  are  interested  in. 

Mr.  Kennedy.  Do  you  think  it  would  be  safe  Icj^slation  for  us  ta 
provide  here  that  the  railroads  would  have  an  option  to  refuse  slup- 
pers  to  take  their  cattle  for  transportation  at  all  f 
.  Doctor  Stillman.  As  I  understand  it,  there  is  no  question  of  cap 
shorta^  considered  in  this.  We  are  not  studying  that  question.  Th* 
conditions  exist  at  present.  We  say,  when  you  do  put  them  on  and 
take  them  to  market,  for  God's  sake  do  not  leave  them  there  suffer- 
ing and  dying.  Why,  ^ntlemen,  our  investij^ations  showed  that 
tliere  were  over  100,000  head  of  stock  taken  off  the  cars  dead  each 
year,  on  an  average. 

Mr.  Adamson.  Some  other  freight  must  be  retarded  if  this  live 
stock  is  hurried  through.  You  must  come  to  the  point  and  say 
whether  some  other  freight  must  give  way. 

Doctor  Stillman.  We  say  that  this  is  just  and  in  conformity  with 
the  dictates  of  humanity.  The  whole  tendency  of  the  age  is  toward 
humanity  and  tenderness  in  the  treatment  of  all  living  creatures,  in- 
cluding criminals  and  children  and  animals. 

Mr.  Adamson.  Are  you  going  to  authorize  that  preference  by  a, 
higher  rate  of  freight  to  be  charged,  or  how  ? 

Doctor  Stillman.  Is  not  that  a  matter  that  is  left  with  the  Inter- 
state Commerce  Commission? 

Mr.  Adamson.  What  do  you  think  about  it? 
.  Doctor  Stillman.  I  say  that  is  a  matter  left  with  the  Interstate 
Commerce  Commission,  and  that  is  not  involved  in  this  bill. 

Mr.  Adamson.  It  is  involved  in  the  subject.  I  do  not  know 
whether  I  am  in  favor  of  the  bill  or  not,  but  I  try  to  go  into  a  sub- 
ject when  it  is  presented.  • 

Mr.  Bichardson.  Have  you  not  contended  before  this  committee  in 
the  past  two  years,  since  the  subject  has  been  up  before  us,  that  a  too 
great  rate  of  speed  for  cattle  would  hurt  them? 

Doctor  Stillman.  Yes. 

Mr.  Richardson.  What  is  the  maximum  speed  that  would  hurt 
them? 

Doctor  Stillman.  In  some  reports  that  I  have  read  the  statement 
was  made  that  experts  were  willing  to  concede  a  maximum  of  30 
miles  an  hour.  Mr.  Chairman,  you  will  correct  me  if  I  am  wrong 
about  this,  because  you  carry  all  these  things  in  jrour  head.  Thirty 
miles  an  hour  would  be  reasonable  if  there  is  a  fair  roadbed.  At  60 
miles  an  hour  you  would  throw  the  cattle  down  and  they  would  ^et 
injured.  You  know  you  can  push  a  good  horse  up  to  10  or  12  miles 
an  hour,  and  certainly  a  minimum  of  12  miles  an  hour  in  the  trans- 
portation of  live  stock  is  not  unfair  to  ask  of  the  roads. 

Mr.  Kennedy.  But  a  speed  of  16  miles  on  the  average  means  a 
much  higher  rate  of  speed  than  30  miles  an  hour  midway  batweeu 
stations. 

Mr.  Stevens.  And  on  a  single-track  road,  decidedly. 

Mr.  Kennedy.  Take  a  maximum  point. 

Doctor  Stillman.  I  am  familiar  with  the  point  you  are  raising. 
I  left  that  to  the  stockmen,  who  are  familiar  with  that  phase  of  thf 
subject. 
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Mr.  Kennedy.  They  can  not  run  16  miles  an  hour  on  the  average 
unless  they  run  more  than  30  miles  midway  between  stations.  You 
must  allow  for  stops,  you  know. 

Doctor  Stillman.  Would  you  think  that  allowing  50  per  cent  of 
the  time  on  sidetracks  would  be  a  liberal  percentage? 

Mr.  Kennedy.  No.  For  miles  a  train  does  not  acauire  a  speed  of 
10  miles  an  hour,  and  then  it  must  increase  its  speea  and  run  away 
beyond  16  miles  an  hour,  perhaps  beyond  30  miles  an  hour,  at  the 
highest  speed,  in  order  to  maintain  an  average  of  16  miles. 

Mr.  Knowland.  That  would  be  different  on  single  and  double 
tracks,  would  it  not? 

Doctor  Stillman.  Yes. 

Mr.  Knowland.  On  the  long  hauls  in  the  West  they  are  mostly 
single  tracks,  are  they  not? 

Doctor  Stillman.  Yes. 

The  Chairman.  I  do  not  want  to  interrupt  you,  Doctor,  but  on 
these  practical  questions  I  think  these  other  gentlemen  could  answer. 
Time  is  running. 

Doctor  Stillman.  Yes,  Mr.  Chairman;  I  am  presenting  the  sub- 
ject as  we  understand  it,  after  careful  study  for  several  years;  and 
as  to  statements  of  facts,  we  will  ask  you  to  extract  them  from  the 
cattlemen  and  the  representatives  of  the  Department  of  Agriculture, 
who  can  present  them  perhaps  more  satisfactorilv  and  circumstan- 
tially than  we  can  do,  because  our  defense  would  be  to  verify  every- 
thing and  make  it  satisfactorily  conclusive  to  ourselves. 

STATEMENT  OF  ME.  F.  W.  GOODING,  OF  SHOSHONE,  IDAHO,  PRESI- 
DENT OF  THE  NATIONAL  WOOL  GROWERS'  ASSOCIATION. 

Mr.  Gooding.  Mr.  Chairman  and  gentlemen,  I  am  going  to  say 
but  little  on  this  subject  this  morning,  but  I  am  going  to  ask  you 
to  accept  the  resolutions  that  have  been  drawn  up  by  the  National 
Wool  Growers'  Association  and  also  by  the  American  National  Live 
Stock  Association  at  conventions  held,  one  at  Ogden  City,  Utah, 
and  the  other  at  Denver,  Colo.,  this  year. 

I  want  to  say  to  you  that  the  live  stock  association  and  the  live 
Ftock  men  at  the  present  time  throughout  the  western  country,  where 
there  has  been  a  large  amount  of  stock  transported  to  eastern  markets, 
are  unanimous  in  asking  that  we  get  a  minimum  speed  bill  passea 
here  for  the  benefit  of  those  shippers.  I  want  to  say  to  you  that 
there  are  millions  of  dollars  lost  annually  by  the  methods  pursued  by 
railroads  in  shipping  their  live  stock  to  destination.  The  shrinkages 
are  great.  Two  pounds,  3  or  4  pounds,  lost  in  a  sheep  in  transporting 
that  sheep  from  the  West  to  market,  and  perhaps  10  or  20  or  30  or  40 
pounds  on  a  steer  when  transported  to  market,  means  a  great  deal  of 
money  if  you  figure  it  up  in  the  aggregate.     It  runs  into  the  millions* 

Not  only  that,  but,  as  stated  oy  Doctor  Stillman,  it  affects  the 
meat,  its  quality  and  healthfulness.  I  am  living  in  Idaho  and  ship- 
ping over  the  Oregon  Short  Line  and  the  Union  Pacific  Railroad, 
and  those  roads  are  practically  under  one  management.  I  can  speak 
more  particularly  of  that  one  than  of  any  others.  I  have  ridden  on  a 
stock  train  many  a  time  myself,  and  I  know  whereof  I  speak  when 
I  say  we  used  to  come  from  our  country  down  to  Chicago  in  ei^ht 
days,  whereas  the  best  they  can  do  at  the  present  time  is  ten  or  twdve 


Digitized  by  VjOOQIC 


BnJUS  AFFECTING  INTERSTATE  COMMERCE.  859 

days.  There  is  somethinff  wrong,  evidently.  We  used  to  make  better 
time  than  we  do  now.  In  the  movement  of  stock  from  our  western 
country  down  to  the  yards  in  Omaha  the  railroads  have  no  compe- 
tition, but  at  Omaha,  where  there  is  competition,  our  stock  in  trans- 
ported from  that  point  to  Chicago  at  the  rate  of  20  miles,  and  yet  on 
the  Union  Pacific  we  drag  on  at  8  or  10  miles  an  hour. 

Mr.  Knowland.  Are  they  double  tracks  from  Omaha  eastward  ? 

Mr.  GooDiNo.  No,  sir.  The  Rock  Island  and  Burlington  and  Mil- 
waukee and  other  roads  are  single-track  roads ;  yet  they  all  practically 
make  about  the  same  time. 

Mr.  Stafford.  To  what  do  you  ascribe  the  lengthening  of  time  that 
you  speak  of? 

Mr.  Gooding.  We  will  have  to  admit  that  the  railroads  have  more 
business  West,  but  we  do  not  like  the  proposition  of  the  Union  Pacific 
road  running  fruit  trains  by  a  live-stock  train.  Why  they  do  it  I  do 
Bot  know;  but  they  do  do  it. 

Mr.  Steitins.  Now,  I  have  before  me  the  last  report  of  the  Solicitor 
of  the  Department  of  Agriculture,  in  which  he  gives  the  details  of  the 

Erosecution  of  violations  of  the  law.  Yon  are  complaining  of  the 
fnion  Pacific,  which  is  not  giving  you  good  service? 

Mr.  Gooding.  Yes.    That  is  the  road  I  ship  my  stuff  over. 

Mr.  Stevens.  This  report  says  that  there  are  12  prosecutions 
against  them.  You  claim  that  from  Omaha  east  the  conditions  are 
better? 

M'r.  Gooding.  Yes. 

Mr.  Stevens.  The  Milwaukee  and  St.  Paul  is  one  of  the  lines  that 
conii)ct<»? 

Mr.  Gooding.  Yes. 

Mr.  Stevens.  They  have  three  times  as  many  prosecutions  as  the 
Union  Pacific.    The  Chicago  and  Northwestern  is  another? 

Mr.  Gooding.  Yes. 

Mr.  Stevens.  They  have  30  or  40.  The  Rock  Island  and  PaciiSc  is 
another? 

Mr.  Gooding.  Do  they  come  from  Omaha  to  Chicago?  Some  of 
those  roads  run  from  there  up.  Those  prosecutions  may  be  on  the 
lines  farther  out. 

Mr.  Stevens.  The  Milwaukee  and  St.  Paul  does  not  reach  to  the 
coast.  The  Rock  Island  and  Pacific,  and  the  Missouri  and  Pacific, 
and  the  Milwaukee  and  St.  Paul — all  those  run  between  Omaha  ana 
Chicago? 

Mr.  Gooding.  Yes,  sir. 

Mr.  Stevens.  All  those  roads  have  more  prosecutions  against  them 
than  the  Union  Pacific.    How.  do  you  explain  that? 

Mr.  Gooding.  So  far  as  my  observation  is  concerned,  I  get  much 
better  service  on  those  roads  than  I  do  on  the  Union  Pacific. 

Mr.  Adamson.  Don't  you  think  the  complaints  against  them  have 
originated  on  parts  of  their  lines  where  they  do  not  have  competi- 
tion? 

Mr.  C5rooDiNG.  That  may  be. 

Mr.  Stafford.  In  different  parts  of  their  lines,  say  out  in  the  Da- 
kotas,  they  have  the  same  character  of  service  that  they  have  in  Wis- 
consin and  Illinois. 

Mr.  GrooDiNG.  Where  there  is  competition  there  is  better  service. 
But  out  in  our  country,  where  they  can  pick  up  the  stock  and  have  a 
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"  inch  "  on  it,  they  use  it  as  thejr  please.  My  particular  point  is,  when 
the  railroads  can  run  fruit  trains  so  fast;  why  can  they  not  run  the 
$tock  trains  equally  fast?  Can  there  be  more  loas  in  the  fruit  in  a 
train  than  there  is  in  the  live  stock?  I  say  no.  There  must  be  a 
greater  loss  in  the  case  of  the  stock,  naturally.  It  affects  the  meat  thai 
Uie  whole  country  has  got  to  consume. 

Mr.  Mann  knows  that  I  have  been  before  this  committee  before, 
and  that  I  have  made  statements  here;  and  I  want  to  say  now,  gentle- 
men, that  I  consider  this  one  of  the  most  important  bills  that  is  to- 
day before  Congress  for  the  benefit  of  the  stock  growers  and  the 
people  at  large  in  this  country. 

The  Chairman.  Suppose  the  passage  of  this  bill  should  increnser 
the  rate  on  live  stock  from  25  to  33  per  cent,  would  you  then  think 
it  so  important?     fLaughter.l 

,  Mr.  GrooDiNG.  I  have  offered  to  pay  the  railroad  company  an  in-' 
creased  charge  if  they  would  give  me  a  guaranteed  run  on  the  rail- 
road. I  would  be  willing  to  do  that,  because  I  realize  the  fact  that  I 
would  be  ahead.  I  am  talking  about  this  matter,  gentlemen,  from  tlio 
financial  point  of  view.  I  offered  to  pay  the  Oregon  Short  Line  $50  a 
car  more. 

The  Chaibman.  Are  you  willing  to  answer  that  question  as  to 
whether  the  live  stock  interests  would  be  willing  to  pay  25  per  cent 
more  in  freight  in  order  to  have  the  transportation  of  their  live  stock 
expedited  ? 

Mr.  Gooding.  I  would  not  want  to  answer  that  question  for  the 
whole  of  the  live-stock  people,  because  many  of  them  might  object, 
and  manv  of  them  feel  that  they  are  paying  more  to-day  than  they 
should;  but  I  would  be  willing  to  do  it  myself,  because  I  realize 
tliat  I  can  more  than  make  up  the  difference  from  the  fact  that  I 
would  get  a  better  price  for  my  stock. 

The  Chairman.  I  ou  think  it  would  be  advantageous  to  have  the 
rate  of  live  stock  increased  and  the  time  of  transportation  decreased 
proportionately? 

Mr.  Gooding.  I  think  the  shippers  would  make  money  by  that 

The  Chairman.  Are  you  in  favor  of  that  proposition  yourself? 

Mr.  Gooding.  It  all  depends  on  how  much  the  increase  would  ba 
[Laughter.]  I  do  not  want  to  give  the  railroads  all  I  make.  I 
want  a  little  left. 

The  Chairman.  Say  an  increase  from  25  per  cent  to  33. 

Mr.  Gooding.  Well,  an  increase  of  25  per  cent  would  be  fifty  or 
fifty-two  or  fifty-three  dollars.  I  have  offered  to  do  that;  I  have 
offered  to  give  them  $50  a  car  more  to  get  my  stock  down  to  market 

The  Chairman.  Was  that  on  particular  shipments? 

Mr.  Gooding.  It  was  my  own  shipments.  I  was  trying  to  get 
50*nething  for  my  own  special  benefit. 

The  Chairman.  I  say,  was  that  a  particular  shipment? 

Mr.  Gooding.  No;  I  am  willing  to  do  it  at  all  times. 

The  Chairman.  I  am  not  trying  to  commit  your  association,  be- 
cause I  have  individual  views  on  that  subject,  and  perhaps  the  asso- 
ciation has  not  spoken  on  it. 

Mr.  Kennedy.  Don't  you  think  you  have  got  this  whole  problem 
wrong?  Would  it  not  be  economy  to  limit  the  distance  that  live 
stock  can  be  shipped  on  the  hoof?  It  is  essentially  cruel  and  bad 
economy  to  carry  live  stock  for  ten  days  on  the  trains,  even  under  the 
best  conditions. 
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'  Mr.  Gowme.  It  would  be  if  we  could  get  the  market  for  it.  But 
who  ia  going  to  aupply  Ih*  market!  The  grower  is  not  able  to 
mipplj  Uhe  market 

Mr.  KBNwniT.  The  Ih^fr-cteek  associations  are  great  associations 
iD  this  couBtrgr. 

•  Mr.  €k)ODivo.  Th^  are  »«t  large  enough  for  that.  Each  man  is 
itriking  for  individual  busmess.  As  an  organization  they  are  strong. 
But  they  could  not  go  into  the  business.  It  takes  millions  and 
millions  of  dollars.  You  will  realize  that  if  the  packers  in  the  great 
centers  are  spending  millions  on  their  packing  plants  it  would  be 
impossible^  for  the  stock  raisers  individually  to  go  into  that  kind  of 
t  proposition. 

'  Mr.  Kbmkedy.  It  would  not  require  a  great  deal  of  capital  to 
slaughter  the  cattle  out  in  your  country  and  send  them  to  the  East 
in  refrigerator  cars. 

Mr.  GrooDiNG.  There  is  no  one  that  has  had  sufficient  capital  and 
bas  been  willing  to  try  it,  and  I  would  not  be  willing  to  undertalc^ 
to  buck  the  packers  of  Kansas  City  and  Chicago  on  the  hoo£ 
[Laughter.] 

Mr.  Kennedy.  If  the  facts  are  as  you  contend,  it  would  be  a 
healthy  condition  that  the  public,  perhaps,  ought  to  insist  upon^ 
Has  there  ever  been  a  discussion  by  your  association  of  the  matter  of 
correcting  the  cnielty  to  animals  in  this  way? 

Mr.  GrooDTNG.  Our  association  discussed  the  matter  from  a  finan- 
cial point  of  view.  Of  course,  the  more  humanely  they  handle  their 
iock  the  better  prices  they  receive  and  the  more  money  they  realize 
from  that  stock.     That  is  natural. 

:  Mr.  Stevens.  Do  vou  know  the  comparative  rates  of  the  fruit  you 
Complain  about  ana  the  live-stock  rates?     Have  you  investigated 
•  that? 

Mr.  Gk>ODrNa  No,  sir;  I  have  not  investigated,  but  I  know  it  is 
done,  and  I  have  seen  them  on  the  railroads. 

Mr.  Stevens.  You  have  pot  investigated? 
■  Mr.  GooDiNo.  No. 

Mr.  TowNSBND.  Has  not  the  commission  decided,  when  these  stock 
rates  come  up,  that  a  certain  amount  is  reasonable? 

Mr.  Gooding.  Yes,  sir. 

Mr.  Townsend.  You  are  simply  asking  certain  restrictions  to  be 
made  which  can  be  used  and  taken  into  consideration  when  the  rate 
is  fixed? 
•  Mr.  OooDiNO.  Yes,  sir. 

Mr.  Wanger.  Speaking  of  Chicago,  do  you  go  through  Omaha? 

Mr.  Gooding.  Yes,  sir. 

Mr.  Wanger.  How  far  is  it  from  your  loading  point  to  Omaha? 

Mr.  Gooding.  About  1,300  miles. 

Mr.  Wanger.  How  long  does  it  take  ? 

Mr.  Gooding.  I  have  not  that  just  figured  out,  but  we  consume  all 
the  time  we  are  on  the  road  with  the  exception  of  about  twenty-two 
or  twenty-three  hours  in  going  from  Omaha  to  Chicago.  That  is  all 
it  takes  us.  It  is  about  500  miles,  and  it  takes  us  that  time;  some- 
times less,  and  sometimes  more.  I  have  gone  down  there  in  nineteen 
hours. 

.  Mr.  Wanger.  Then  it  would  take  nine  more  days  to  make  thd 
1^00  miles? 
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Mr.  Gooding.  Yes.  You  see  it  would  take  longer  if  you  fed  the 
stock.  Now,  as  to  the  question  that  was  asked  of  Doctor  Stillman, 
if  the  present  law  was  not  adequate  to  force  this  stock  to  market,  it 
does  not  make  any  difference  as  to  the  thirty-five  hours  what  your 
speed  is.  It  does  not  seem  to  make  any  difference  to  the  railroad 
whether  they  make  200  miles  in  thirty-six  hours  or  whether  they 
make  it  in  twenty-eight  hours.  It  does  not  help  us  get  our  stuff  to 
market  at  all. 

The  Chairman.  You  do  not  ask  it? 

Mr.  Gooding.  We  nearly  all  of  us  ask  it. 

The  Chairman.  Why? 

Mr.  Gooding.  Because  we  want  to  get  to  a  certain  place  to  feed; 
They  may  unload  us  at  Rawlins,  which  is  not  as  good  a  place  to  feed 
as  Laramie,  120  or  130  miles  farther  east. 

The  Chairman.  Would  you  be  satisfied  with  a  less  cost  if  it  would 
eventually  get  you  to  a  farther  distance? 

Mr.  Gooding.  I  do  not  want  to  complain,  but  I  want  to  say  that 
they  do  not  consider  your  live  stock  as  a  train  of  live  stock  alone. 
Thev  just  peck  along  in  that  thirty-six  hours,  and  if  they  can  not 
see  how  they  can  unload  you  at  Laramie,  they  say,  "  You  can  not 
unload,  and  you  must  unload  at  Eawlins."  The  shipper  has  nothing 
to  say  about  it.  The  railroads  tell  him  what  he  must  do,  and  he 
must  do  it. 

The  Chahiman.  Do  the  railroads  now  present  you  a  printed  form 
to  sign  ? 

Mr.  Gooding.  No,  sir.  They  will  give  it  to  you  when  you  ask 
for  it  and  want  to  use  it.  There  is  no  one  of  our  men  that  I  know  of 
where  they  have  insisted  upon  our  signing.  I  usually  tell  my  men 
to  go  and  sign,  because  I  want  to  give  them  the  time  necessary  to  get 
to  the  best  place  to  feed  and  water. 

The  Chairman.  Is  the  time  now  longer  between  your  place  and 
Chicago  than  it  was  before  the  limit  was  extended  to  thirty-six 
hours? 

Mr.  Gooding.  It  has  not  lessened  any,  Mr.  Mann.  I  do  not  know 
that  it  is  much  different.  Ten  or  twelve  years  ago,  along  in  there,  I 
was  shipping  live  stock  at  that  time,  and  of  course  the  roads  were  not 
so  congested  with  business,  and  we  used  to  get  over  the  road  in  about 
two  days'  less  time  on  the  average  than  we  do  now.  They  used  to 
land  the  train  from  the  West  about  forty  hours  earlier  than  now. 
That  has  been  my  experience. 

T  would  like  to  offer  these  resolutions,  to  be  printed  in  the  record. 

The  Chairman.  Give  them  to  the  stenographer. 

(Following  are  the  resolutions  referred  to:) 

Resolutions  adopied  hjj  the  National  Woolprowers'  Association  at  its  forty-sixth 
annual  convention,  Ogden  City,  Utah,  January  8,  1910. 

BAILROAO  BATES  AND  THANSPOBTATION. 

Becntise  of  the  serious  losses  sustained  by  those  engaged  in  the  live-stock  in- 
dustry in  the  trnnspoi*tntlon  of  stock  to  uijirket,  due  to  the  slow  movement  of 
rnilnind  trains  :ind  long  and  unneoessni*y  delays,  which  we  attribute  to  the  ton- 
nage system  in  vogue,  which  fact  we  have  reiieatedly  called  to  the  attention  of 
the  railroad  officials  without  obtaining  comiiiete  relief,  and  inasmuch  as  this 
condilinn  obtains  on  practically  evei*y  railroad  system  in  the  United  States,  wft 
detMu  it  a  pi-oper  subject  for  the  cousldemtion  of  the  National  Woolgrowers* 
Association. 


Digitized  byVjOOQlC 


BILLS  AFFBCTINO  INTERSTATE  COMMEBCE.  86^ 

We  reoominend  that  this  nsmdatlon  send  a  committee  to  Washin^on  whtcli 
chall  eiuleitvur  to  biive  a  8|ieed  uiiuimnui  clause  added  to  the  iiresent  fedenil 
laiw  (kiiow-u  as  the  -  thirty-sl.x-hour  Huilt")  which  govenis  the  shlpuieut  of 
live  st«ick  and  provides  for  their  humane  treatment. 

We  recDuiuiend  that  onr  c«)uimlrtee  be  instructed  to  cooperate  with  the  Amer- 
Imn  Hunuine  Association  In  securing  the  enactment  of  the  **  Sixteen-mile  siteed 
limit**  legislation  recommended  by  the  association. 

Resolutions  adopted  by  the  American  'National  Live  Stock  Association,  Denver^ 

Colo.,  January  2S,  1908. 

Be  it  resolved  by  the  American  National  Live  Stock  Association  in  annual 
convention  assembled  in  Denver,  Colo.,  January  21,  22,  23,  JOOS,  That  the  Con-t 
cress  of  the  United  States  be,  and  the  same  Is  hereby,  memorialized  to  enact 
a  l.'iw  to  iirovlde  for  a  minimum  si)eed  limit  for  the  transi)ortation  of  live  8t()clc 
which  minimum  8i)eed  limit  for  stocis  truins  shall  not  be  less  than  20  miles 
per  hour  from  the  place  of  loading  to  the  first  division  point  of  the  road  and 
tM'tween  division  i)oints  and  the  iilaice  of  destination,  with  such  exceptltais  as 
Bhmild  be  made  over  mountain  divisions  and  under  other  exceptional  cases, 
fts  to  make  the  same  reasonable,  as  circumstances  may  require;  and 

That  the  time  limit  for  stoppage  of  live  stock  at  division  points  shall  not 
exceed  a  reasonable  time.  That  the  law  fix  appropriate  penalities  against  niil- 
mad  companies  for  failing  to  observe  the  stxid  si)eed  limit  in  the  trans|K)rta- 
tlon  of  live  stock,  for  failure  to  observe  such  rules  as  may  be  prescribed  by  the 
connnlsslon.  subject  to  exceptions  as  are  fair  and  reasonable  for  accidents  and 
causes  beyond  the  re^isomible  foresight  and  control  of  railroad  companies. 

Prodded,  That  the  burden  shall  l>e  on  the  railroad  comimny  to  prove  the 
facts  relative  to  any  accident  preventing  the  observance  of  said  mentioned  siieed 
limit;  and  l>e  It  further 

Resolved,  That  the  Interstate  Commerce  Commission  be  vested  with  the 
power  to  prescribe  the  speed  limit  so  as  to  make  it  applicable  to  the  various 
circumstances  and  conditions  of  transportation. 

Resolutions  adopted  by  the  American  National  Live  Stock  Association,  Denver, 

Colo.,  January  IS,  1010. 

Resolved  by  t?ie  American  National  Live  Stock  Association  in  convention 
msscmbled  at  Denver,  Colo.,  January  IS,  1010,  That  in  order  to  secure  better 
eervlce  from  the  railroads  in  the  transportation  of  live  stock,  we  recounneud 
to  Congress  the  enactment  of  a  law  to  give  to  the  Interstate  Commerce  Com- 
mission the  power  to  prescribe  a  minimum  speed  limit  for  stock  trains  to  suit 
the  conditions  in  diCTerent  localities. 

Mr.  Stevens.  In  connection  with  your  statement,  Mr.  Gooding, 
to  the  effect  that  you  got  better  service  east  of  Omaha  than  west,  the 
record  of  the  Solicitor  of  the  Department  of  Agriculture  shows  that 
on  the  Union  Pacific  last  year  in  the  district  of  Nebraska  and  Utah 
there  were  11  prosecutions  for  the  violation  of  the  twenty-eight-hour 
law,  and  that  in  the  districts  between  Omaha  and  Chicago,  where 
there  has  been  competition,  in  those  districts  alone  there  were  98 
prosecutions,  showing  that  there  were  nine  times  as  many  violations 
of  the  law  east  of  Omaha,  where  there  was  competition,  than  there 
were  west  of  Omaha,  where  there  was  no  competition.  How  do  you 
explain  that? 

Mr.  Gooding.  I  can  not  explain  that.  I  am  speaking  merely  of 
my  own  experience.  I  say  I  get  better  service  east  of  Omaha  than 
west  of  Omaha.  That  is  my  own  experience.  The  reason  why  I 
could  not  talk  on  this  subject  fully  is  that  I  have  not  any  detailed 
information,  but  if  necessary  I  think  we  could  get  up  a  bunch  of 
statistics  that  would  enlighten  you  people  a  good  deal.  Mr.  Mann 
knows  that  this  subject  has  been  thrashed  out  ever  since  1906,  and 
unless  we  get  something  on  this  line^  I  want  to  say  to  you,  gentlemen, 
that  you  are  going  to  have  this  thing  before  you  every  winter,  be- 
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cause  our  men  are  losing  too  much  money.  It  is  of  vital  interest  to 
the  stock-raising  industry  of  the  country. 

The  Chairman.  Mr.  Grooding,  we  do  not  take  that  as  a  threat 
We  are  so  pleased  with  the  prospect  of  having  jou  her©  overy  winier 
that  we  do  not  feel  alarmed.     [Laughter.] 

Mr.  Stafford.  You  say  that  jour  stock  cars  are  a  composite  or 
component  part  of  a  freight  tram? 

Mr.  Gooding.  We  think  we  have  a  train  when  we  have  20  or  80 
cars,  but  16  or  20  more  cars  are  added  to  it,  and  we  then  become  only 
part  of  a  freight  train. 

Mr.  Stafford.  Is  the  train  of  such  a  character  that  it  could  bft 
likened  to  the  fast  fruit  train  that  you  say  takes  precedence! 

Mr.  GooDiNO.  The  25  or  30  cars  make  a  pretty  good  train.  Every 
railroad  handles  its  cars  on  the  tonnage  system,  and  the  more  cnrsi 
they  can  handle  in  one  train  with  one  engine  the  better  they  are  sat- 
isfied. It  does  not  make  much  difference  as  to  the  time.  They  havei 
to  haul  a  less  number  of  cars  under  a  time  limit,  but  if  you  pass  such 
a  hill  as  we  are  asking  for,  I  will  say  to  you  that  35  or  40  cars  are 
abont  all  the  Union  Pacific  can  haul  in  a  train. 

Mr.  Stafford.  The  large  majority  of  the  freight  of  this  train  ia 
stock,  and  the  mixed  freight  is  only  a  part?  > 

Mr.  Gooding.  Yes,  sir. 

Mr.  Knowland.  According  to  your  view  the  chief  cause  of  delay 
is  the  transportation  of  fruit? 

Mr.  Gooding.  No.  I  would  not  say  that.  It  just  so  happens  that 
the  largest  shipments  from  the  western  country  of  live  stock  come 
about  the  time  of  the  largest  shipments  of  fruit,  in  July  and  August 

Mr.  Knowland.  Of  course  fruit  is  perishable,  and  it  is  just  as  im- 
portant to  the  health  of  the  people  that  the  fruit  should  be  brought 
into  market  quickly  as  the  cattle? 

Mr.  Gooding,  ^es;  but  why  should  fruit  take  the  precedence f 
That  is  what  we  object  to. 

The  Chairman.  Well,  gentlemen,  we  are  verv  much  obliged  to  you. 
Judge  Richardson  has  some  ladies  who  would  like  to  be  heard,  I 
understand. 

STATEKENT  OF  MBS.  LAWBENCE  TOHNSON,  OF  LTTSE,  WTO. 

Mrs.  Johnson.  Mr.  Chairman  and  gentlemen,  there  is  one  thing  I 
would  say,  and  that  is  that  in  shipping  freight  over  the  northwestern 
roads,  both  cattle  and  sheep,  we  have  found  out  that  a  threat  to  the 
Burlington  would  often  put  us  in  Omaha  a  great  many  hours  earlier 
than  we  would  have  got  in  if  we  had  not  made  the  threat.  Our 
ranch  is  situated  halfway  between  the  Northwestern  and  the  Burling* 
ton,  and  many  times  we  have  used  that  argument  to  induce  them  to 
get  our  live  stock  into  the  market  a  little  earlier. 

The  Chairman.  What  k'nd  of  a  threat  do  you  mean? 

Mrs.  Johnson.  By  simply  telling  them  that  we  will  not  ship  ouv 
i?tock  over  their  road  unless  they  get  it  in  in  a  reasonable  time.  That 
i^  u\\  I  have  to  say.     [Laughter.] 

The  Chairman.  We  thank  you. 

Mrs.  Johnson.  I  thank  you  very  much.  . 

The  Chairman.  Without  objection,  we  will  proceed  with  this  hears 
ing  this  afternoon  at  2  o^'lock.  t 
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Mr.  S.  P.  Neale.  Mr.  Chairman,  are  many  more  to  be  heard  in 
favor  of  the  bill? 

Mr.  AVanger.  Two  more  items. 

Mr.  Neale.  There  are  a  number  of  railroad  witnesses  here.    Will 
they  be  accorded  a  hearing  this  afternoon? 
.    The  Chairman.  I  presume  so. 

Doctor  Stillman.  Mr.  Chairman,  I  would  simply  like  to  Pay  that 
Mr.  Guy  Richardson,  among  others,  has  appeared  in  behalf  of  the 
bill— Mr.  Guy  Richardson,  of  the  Massachusetts  Society  for  the  Pre- 
vention of  Cruelty  to  Animals. 

The  Chairman.  We  will  not  put  in  the  names  of  people  unless 
tliey  are  heard. 

f)octor  Stillman.  I  thought  it  was  customary  to  have  them  put  in. 

The  Chairman.  It  is  not  the  custom.  We  would  have  no  objection 
in  this  case,  but  there  are  so  many  people  who  might  avail  of  that 
precedent  that  we  do  not  like  to  inaugurate  it.  You  had  better  have 
them  here  this  afternoon  so  that  they  can  be  heard. 

(Tliereupon,  at  11.40  o'clock  a.  m.,  a  recess  was  taken  until  2 
o'clock  p.  m.) 

after  recess. 

The  committee  met  at  2  o'clock  p.  m.,  pursuant  to  the  taking  of 
recess. 
The  Chairman.  You  may  proceed,  gentlemen. 

STATEMENT  OF  FETEB  G.  JOHNSTON,  BEFBESENTING  THE 
NATIONAL  WOOL  OBOWEBS'  ASSOCIATION. 

Mr.  Johnston.  My  name  is  Peter  G.  Johnston,  of  Blackford, 
Idaho,  representing  the  National  Wool  Growers'  Association.  I 
^ave  addressed  the  committee  twice  before  on  the  same  subject  in 
regard  to  which  I  now  appear  before  you.  This  is  the  third  en- 
deavor to  have  enacted  into  law  some  definite  speed  minimum  that 
shall  govern  transportation  of  live  stock. 

It  will  be  remembered  that  in  190G  a  bill  was  introduced  which  " 
contemplated  this,  but  the  speed  minimum  clause  was  eliminated. 
The  passage  of  the  amendment  to  the  law  governing  humane  treat- 
ment of  live  stock  which  was  approved  June  29,  1906,  did  not  prove 
satisfactory.  The  railroads  promised  that  if  the  time  was  extended 
from  twenty-eight  to  thirty-six  hours,  live  stock  would  be  by  them 
hauled  at  a  reasonable  rate  of  speed,  and  that  they  would  obey  the 
law  as  it  then  stood  upon  the  statute  books  of  the  United  States. 

Time  and  experience,  however,  have  proven  the  failure  of  their 
promises  to  keep  within  and  live  up  to  the  requirements  of  the  law, 
as  is  substantiated  by  the  numerous  prosecutions  entered  against  the 
railroads  by  the  Department  of  Agriculture. 

I  desire  to  state  my  personal  experience,  as  a  shipper,  in  two  in- 
stances: In  October,  1907,  about  the  1st,  if  I  remember  correctly,  I 
loaded  20  cars  of  sheep  at  St.  Anthony,  Idaho,  en  route  to  Chicago. 
I  did  not  receive  the  power  to  move  the  cars  until  late  in  the  day, 
although  it  had  been  promised  me  early  in  the  morning.  After  load- 
ing, we  started  out  at  night,  causing  the  loss  of  about  30  sheep,  be- 
cause of  the  fact  that  in  the  nighttime  and  when  it  is  dark  it  is 
almost  impossible  to  keep  the  sheep  on  their  feet  or  to  see  those  that 
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are  down.  You  will  understand  that  when  sheep  first  start  out  on 
a  i-ailroad  they  are  unaccustomed  to  the  motion  of  the  train;  but  if 
it  is  daylight,  during  a  distance  of  a  hundred  miles  or  so  they  can 
be  sufficiently  trained  so  that  if  they  are  not  overcrowded  in  the  car 
they  will  retain  their  footing  when  they  desire  so  to  do  and  will 
occasionally  rest,  rising  up  and  allowing  the  others  to  rest.  But  in 
starting  in  the  nighttime  a  loss  is  almost  sure  to  occur,  if  thev  are 
loaded  even  reasonably — I  mean  with  reference  to  their  being 
crowded — because  assistance  can  not  be  given  them,  and  in  their 
fright  and  terror  they  crowd  to  one  end  or  the  other  of  the  car;  this 
is  sometimes  occasioned,  too,  by  the  jerking  of  the  train. 

Because  of -delay,  we  did  not  reach  Montpelier  until  2  o'clock  the 
next  day,  thus  consuming  nineteen  hours  in  a  journey  of  186  miles. 
Another  delay  of  three  hours  occurred  in  unloading  at  Montpelier, 
which  delay  made  it  5  o'clock  before  the  sheep  were  unloaded.  Then, 
because  of  darkness,  we  were  obliged  to  keep  them  in  the  corrals  all 
night.  Twenty-two  hours  were  consumed  in  going  186  miles,  or 
rather  twenty-two  hours  were  consumed  before  the  sheep  could  be 
unloaded,  the  average  being  8^  miles  per  hour  for  the  first  part  of  the 
run. 

We  loaded  up  the  next  day  and  went  a  distance  of  164  miles  in 
twenty-six  hours;  the  average  per  hour  was  6^  miles,  and  we  were 
unloaded  at  Rawlins,  despite  our  protests  to  the  contrary  and  in  spite 
of  the  fact  that  there  was  ample  time,  with  this  release  being  signed, 
that  would  have  permitted  us  to  have  reached  Laramie,  Wyo.  Kaw- 
lins  was  unfitted  then  and  is  now  for  the  feeding  of  the  lambs,  of 
which  the  4,000  sheep  consisted. 

Mr.  Stevens.  Who  denied  your  request? 

Mr.  Johnston.  The  railroad. 

Mr.  Stevens.  The  railroad  can  not  do  it;  some  official  of  the  rail* 
road  denied  your  request. 

Mr.  Johnston.  Well,  I  am  unable  to  remember  just  what  his  title 
would  be. 

Mr.  Ste\tens.  Whom  would  you  address,  the  conductor? 

Mr.  Johnston.  The  yardmaster  is  one  of  the  parties  that  I  saw,  and 
he  said,  "  You  must  unload."  I  told  him  that  we  had  ample  time,  by 
signing  a  release,  to  reach  Rawlins.  "  It  does  not  make  any  difference, 
sir;  my  orders  are  you  shall  be  unloaded,"  and  we  were  unloaded.  I 
am  not  positive  as  to  the  official  title  of  the  officer  that  I  saw,  but  I 
believe  it  was  the  yardmaster. 

Mr.  Stafford.  What  was  the  occasion  of  the  slow  speed  that  you 
sufl'ered  in  the  case  you  instance  in  this  shipment? 

Mr.  Johnston.  The  train  could  not  pull  the  load  that  was  attached 
to  it ;  that  was  one  of  the  reasons.  Another  reason  was  that  other 
frei;2:ht  had  a  right  of  way  over  us. 

Mr.  Stafford.  How  much  of  the  time  that  you  stated  was  engaged 
in  travel,  and  how  much  on  sidings,  in  that  twenty-two  hours'  run? 

Mr.  Johnston.  My  answer  would  be  approximate.  According  to 
the  best  of  my  recollection,  I  would  say  that  we  were  about  seven 
hours  on  sidings,  waiting. 

Mr.  Stafford.  Was  that  at  terminals,  or  in  the  interior? 

Mr.  Johnston.  No;  at  terminal  and  other  points. 

Mr.  Stevens.  A\Tiat  was  the  character  of  the  freight  that  went  by 
you  while  you  were  on  sidings? 
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Mr.  Johnston.  Manifest  fruit,  fast  California  fruit. 
Mr.  Staptord.  They  were  through  trains  that  passed  you  ? 
Mr.  Johnston.  I  do  not  know  whether  they  were  any  more  necesr 
sarily  through  trains  than  my  live  stock. 

Mr.  Stafford.  Leaving  out  the  question  of  necessity,  were  they 
through  trains  or  not? 

Mr.  Johnston.  I  am  not  aware  as  to  their  character.  I  know  they 
passed  us. 

Mr.  Stafford.  In  the  train  of  which  your  stock  comprised  a  part, 
was  it  a  through  train  or  was  it  composed  in  part  of  some  local 
freight? 

The  Chairmak.  You  do  not  carry  live  stock  in  trains  with  local 
freight  cars; 

Mr.  Stafford.  I  am  trying  to  find  out  whether  the  train  was  en- 
gapd  in  picking  up  cars  en  route,  or  whether  it  was  a  through  train. 
Mr.  Johnston.  It  was  not  picking  up  cars  at  sidings.  As  to  the 
^balance  of  the  freight  on  the  train,  I  remember  particularly  that  there 
was  a  car  of  rails  on  the  train,  to  which  I  make  particular  reference, 
and  there  was  other  dead  freight  that  it  seemed  to  me  could  have 
very  well  waited  rather  than  to  permit  the  stock  to  perish  from 
hunger  and  thirst,  as  they  had  to  do  in  this  particular  instance.  The 
4inloading  of  them  at  Rawlins  did  not  in  any  particular  live  up  to  the 
purpose  of  the  law  now  governing  shipment  as  regards  the  humanity 
pertaining  to  it,  because  the  water  there  was  turned  out  in  troughs. 
Those  lambs  had  never  seen  a  trough  before,  and  I  am  willing  to 
make  an  assertion  on  my  oath  that  not  200  of  them  attempted  to  touch 
it.  They  were  fed  dry  hay,  but  they  stood  huddled  together  and  did 
tiot  touch  the  hay.  As  a  matter  of  fact,  they  never  saw  it  before  or 
anything  like  unto  it.  At  no  time  is  it  humane  to  unload  lambs  at 
that  station.  I  tried  to  make  that  apparent  to  the  railroad  official, 
but  he  had  his  orders,  and  had  to  obey  them. 

The  Chairman.  Suppose  you  had  run  on  to  Laramie.    How  about 
drink  and  feed  for  these  lambs  there? 
Mr.  Johnston.  I  have  some  data  on  that  that  I  will  read  to  you. 
Mr.  Stafford.  In  this  shipment  of  twenty-two  hours  did  that 

train — and  I  assume  you  accompanied  it 

Mr.  Johnston.  I  did. 

Mr.  Stafford.  Did  that  train  gather  up  any  cattle  cars  en  route 
or  any  other  character  of  cars? 

Mr.  Johnston.  I  merely  give  this  as  a  recollection:  In  starting 
from  Montpelier  the  train  consisted  of  about  58  cars.  The  en- 
gine could  barely  pull  it  up  to  Granger.  After  we  got  to  Granger 
more  freight  was  put  on,  and  after  reaching  Green  River  more  freight 
still  was  put  on,  until  it  barely  crept  along.  At  no  time,  in  my  rec- 
ollection, where  there  was  the  slightest  uphill  grade  was  it  not  so  that 
I  could  easily  have  gotten  off  and  partly  walked  and  partly  run 
alongside  the  train  and  taken  the  train  again,  without  any  danger 
whatever.  It  was  moving  at  the  rate  of  4  or  5  miles  and  even  as  slow 
as  3  miles  per  hour. 

We  then  loaded  the  sheep,  took  them  to  Laramie,  a  distance  of 
117  miles,  and  unloaded  them  there.  Laramie  is  a  place  splendidly 
fitted  for  the  care  of  sheep.  A  beautiful,  clear  stream  of  water  passes 
the  stock  yards,  with  a  solid  pebble  bottom,  and  shallow,  into  which 
the  sheep  can  wade  and  drink  to  their  hearts'  content.    Pasturage  of 
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western  grasses  such  as  these  lambs  were  used  to  is  available,  and  ttiat 
feeding  point  is  in  every  way  eminently  fitted  for  the. care  of  this 
kind  of  live  stock. 

But  the  law  as  it  now  stands  is  defective  in  the  fact  that  it  w 
not  our  option  to  reach  it.  The  matter  is  absolutely  in  the  hands  of 
the  railroads,  and  they  dictate  to  us  whether  or  no  we  sliall  reack 
it.  No  certainty  whatever  is  given  to  the  shipper  and  the  prinlucvr 
as  to  whether  or  not  he  shall  reach  any  given  point  at  any  certaim 
time  in  the  day  or  night,  for  that  matter. 

I  cite  the?e  cases  to  show  the  veiy  severe  loss  of  flesh  and  the  tor- 
ture that  these  sheep  endured  liefore  reaching  a  satisfactory  place 
to  feed  them,  because  of  the  railroad's  violation  of  the  spirit  and  in- 
tent of  the  law. 

On  October  2,  1908,  I  agreed  with  the  railroad  company  at  St. 
Anthony  and  received  a  dispatch  to  the  effect  that  the  power  and 
cais  would  be  there  at  7.80  on  the  morning  of  the  3d,  to  load  our 
sheep,  a  shipment  consisting  of  20  cars.  The  power  reached  ther6 
alM>ut  8  o'clock,  but  the  crew  had  worked  sixteen  hours,  and  con- 
sequently had  to  tie  up  for  rest.  Ix»t  me  explain.  Tlie  crew  had 
then  worked  sixteen  hours,  and  the  railroad  must  certainly  have 
Wen  cognizant  of  that  fact  in  sending  them  up  there,  and  they 
knew  there  was  no  other  power  with  which  I  could  load  those  sheep. 
They  also  knew,  if  they  knew  anything  at  all,  about  what  circum- 
stances these  ^heen  were  in  at  St.  Anthony,  surrounded  by  an  agri- 
icultural  district  for  miles  and  miles,  where  it  was  impof?sible  for 
me  to  turn  them  out  upon  the  ranges  or  obtain  feed  for  the  sheep. 
So  that  the  necessary  tie-up  of  eight  hours  had  to  occur,  and  the 
dispatcher  knew  that  iust  as  well  after  it  did  occur  as  prior  to  the 
occurrence.  We  could  not  turn  the  sheep  out  to  feed,  as  I  have 
already  stated,  and  we  had  to  wait  until  4  o'clock;  then  loaded  the 
sheep  and  finished  in  the  dark. 

On  this  trin,  while  tryine  to  be  governed  by  the  experience  of  the 
past  pnd  lopding  lighter,  270  to  the  car,  we  lost  1)0  sheep  between  tlier^ 
and  Pocatello.  a  distance  of  87  miles.  And  such  losses  will  alwavs 
occur,  as  I  s^id  before,  even  if  they  are  reasonably  loaded.  At  the 
fir«t  iolt  and  jar  of  the  cars  the  animals  are  so  terrified  that  they 
huddle  together,  either  in  this  corner  or  in  that,  with  the  result,  if  you 
can  not  see  them  so  as  to  be  able  to  help  them  and  aasist  them  to  regain 
their  footing,  they  perish;  and  ns  fine  meat  as  was  ever  shipped  out 
of  the  Rocky  Mountains  was  shipped  down  in  that  train  of  sheep. 

I  have  never  had  anvthina:  in  my  shippinff  experience  that  so  an- 
noyed my  feelings;  to  think  that  a  law  existed  in  these  United  States — 
or  rather  for  the  lack  of  the  existence  of  a  law  to  govern  in  some  de- 
gree the  humane  movement  of  live  stock  there  was  an  utter  waste 
from  which  no  one  derived  any  benefit  whatever. 

The  Chairman.  Does  that' contribute  to  the  high  price  of  live 
stork? 

Mr.  JoHNSTox.  Well,  as  the  ratio  is  of  50  to  4,000,  so  did  it  con- 
tribute, Mr.  Chairman,  to  the  high  price  of  lambs. 

On  our  arrival  at  Pocatello  we  had  two  bad-order  cars.  We  had  to 
transfer  one  bv  going:  to  the  stock  yard  and  loading  the  sheep  into 
another  car.  The  other  the  railroad  employees  patched  up  as  best 
thev  could. 

I  wish  to  say  that  both  of  those  cars  were  in  such  a  condition  that 
the  most  ordinary  mechanic  acquainted  with  the  movement  of  railroad 
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trains  could  see  that  they  were  not  fit  to  have  been  included  in  such 
a  shipment.  I  know  that  to  be  a  fact,  because  I  myself  personally 
examined  the  car  at  St  Anthony  prior  to  its  starting,  and  called  it  to 
the  attention  of  the  agent.  He  said,  "  I  can  not  do  anything  about  it 
We  have  no  other  car  here.  I  would  be  very  glad  to  replace  it,  but 
these  are  all  the  cars  we  have  on  hand."  I  cite  this  to  show  the  care- 
lessness of  the  railroad  in  this  matter.  An  ordinary  mechanic  would 
have  discovered  in  a  moment  by  careful  examination  that  that  car 
would  not  hold;  that  the  bolts  were  in  such  a  condition  that  they 
were  bound  to  pull  out  under  a  pressure  of  30  or  40  cars. 

We  did  not  get  away  from  Pocatello  until  4  a.  m.,  and  we  did  not 
reach  Montpelier  until  1  p.  m.  Another  delay  occurred  in  unload- 
ing and  thus  deprived  the  sheep  for  another  night  of  necessary  food 
and  water.  We  finished  unloading  at  7.30,  and  the  sheep  had  to  lay 
there  all  night.  They  might  just  as  well  have  unloaded  along  the 
line,  so  far  as  the  benefits  of  unloading  were  concerned.  They  would 
have  gotten  just  as  much  feed  and  almost  as  much  rest  by  goin^  on  in 
transit  in  an  endeavor  to  reach  another  point  that  would  be  just  as 
suitable,  but  the  law  intervenes.  The  time  which  governs  the  pro- 
ducer, but  does  not  govern  the  common  carrier 

The  Chairman.  I  do  not  quite  understand  how  the  law  intervenes 
there. 

Mr.  Johnston.  The  necessity  for  unloading. 

The  Chairman.  I  know ;  but  on  the  statement  you  made,  what  was 
the  time  from  that  last  place? 

Mr.  Johnston.  I  see  what  is  in  your  mind,  and  I  will  explain. 
I  did  not  wish  to  unload  at  Green  River  or  Rawlins.  They  are  very 
much  worse  than  Montpelier.  So  it  was  a  choice  between  two  evils. 
Knowing  it  was  impossible  to  reach  Laramie,  I  unloaded  at  Mont- 
pelier and  took  that  choice.  What  we  need  more  than  anything  else 
now  is  some  certainty  with  reference  to  our  movements.  If  it  is  so 
that  the  railroad  is  obligated  to  move  our  stock  at  a  reasonable  speed, 
and  that  is  definitely  asserted  in  the  law,  we  can  calculate  with  some 
degree  of  certainty  what  can  be  done.  We  can  also  load  up  and 
depend  upon  arriving  at  some  place. 

These  two  cases  are  only  two  out  of  hundreds.  The  loss  is  sus- 
tained in  the  shrinkage  of  our  live  stock,  from  which  no  one  is  the 
beneficiary.  I  wish  to  say  that  the  West  suffers  a  loss  of  millions  in 
tiiis  manner.  When  it  comes  to  a  principle  of  conservation,  here  is  a 
grand  opportunity  to  conserve  that  which  we  already  have,  and  not 
only  that,  but  for  years  it  has  been  apparent  to  me — and  I  have  been 
in  this  business  twenty-five  years,  and  I  know  a  little  about  it; 
and  I  have  slaughtered  those  sheep  out  West  and  shipped  out  of  the 
identical  flock  that  I  have  shipped  to  the  East,  and  1  know  this — 
that  after  such  torturous  treatment  as  this  the  meat  is  brought  into 
the  eastern  market  and  slaughtered,  and  the  sale  of  it  in  that  condi- 
tion is  an  absolute  injustice  to  the  people  that  have  to  consume  it.  It 
is  an  injustice  to  their  health.  The  meat  is  fevered.  As  you  very  well 
know,  thirst  produces  that  effect,  and  famine  and  hunger  naturally 
emaciate  the  animals,  with  the  result  that  the  meat  must  be  offereJl 
to  the  millions  of  people  on  the  east  side  of  the  Mississippi  River  that 
consume  it  in  a  condition  tbat  is  certainly  detrimental  as  against  what 
it  would  be  if  it  were  but  shipped  down  in  a  condition  such  as  it  is 
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when  we  start  with  it,  or  as  nearly  so  as  possible.    I  rather  thiek 
maybe  the  people  that  eat  this  meat  will  awaken  to  this  que^ion 
,eome  time  or  other  and  have  a  little  something  to  say  about  it. 

You  can  imagine  a  lamb  weighing,  when  he  leaves  the  mountains, 

80  pounds.    We  weigh  them  out  there.     We  know  what  they  shrink. 

Orainarily  they  shrink  about  7  pounds.     In  this  shipment  I  weighed 

these  sheep  at  Laramie,  and  because  of  the  suffering  that  they  had 

^undergone  from  thirst  they  had  shrunk  an  additional  3  pounds. 

I  call  that  point  to  your  attention  because  it  is  worthy  of  ccmsid- 
eration.  It  is  true  we  have  the  financial  side  to  consider.  It  is  a 
fact  that  I  lost  a  half  dollar  a  head  on  those  sheep,  which  is  $2,000, 
in  itself  a  handsome  profit  for  a  man  with  reasonaole  ideas  of  living. 

Mr.  Stafford.  Do  those  sheep  make  up  anything  in  their  shrink- 
age after  being  fed  at  the  terminals? 

Mr.  Johnston.  Oh,  no;  they  are  not  used  to  the  feed,  and  they  do 
not  care  about  the  feed.  They  continue  to  lose  except  they  are  taken 
out  in  the  green  pasture.  But  they  ^et  mis^hty  little  chance  to  make 
:  up.  They  are  sold  and  slaughtered,  and  in  the  conditi<m  that  I 
refer  to.  I  want  to  impress,  if  po«sible,  that  side  of  the  question 
upon  the  minds  of  the  members  of  this  c(Mnmittee. 
. .  Mr.  Knowland.  Would  there  not  be  some  loss  under  the  best 
conditions? 

Mr.  Johnston.  Yes,  sir;  but  not  very  much.  If  I  knew  that  I 
could  get  my  sheep  to  move  16  miles  an  hour,  I  can  provide  pretty 
well  for  them  all  along  the  line.  I  can  get  where  there  is  nice  food 
and  mountain  water,  and  can  take  them  down  in  pretty  good  shape,  if 
I  knew  I  could  go  a  reasonable  distance  in  a  reasonable  length  of 
time. 

That  is  the  defect  of  the  law.  To  the  shipper  the  law  is  worth- 
Jess.  The  extension  of  time  has  largely  been  absorbed  in  setting  us 
.  on  sidinsrs  from  the  time  that  is  done. 

Mr.  Town  SEND.  Is  that  a  general  condition,  or  does  it  apply  to 
.son>e  special  road? 

Mr.  Johnston.  It  has  been  my  luck  both  times. 

Mr.  Townsend.  I  understood  some  gentleman  to  say  that,  as  a 
rule,  the  r'*ilro<»d«  are  trving  to  comply  with  the  law.  If  th**y  did 
comnlv  with  the  spirit  of  existing  law,  there  would  bfe  no  difficulty, 
woi'ld  there? 

Mr.  Johnston.  Yes,  sir;  because  who  is  to  determine  the  spirit 
of  existing  law?  This  is  their  interpretation  of  it.  We  have  had 
experience  with  them  on  that. 

Mr.  TowNSEND.  With  vour  interpretation  of  the  law,  then? 

Mr.  Johnston.  I  would  be  just  as  unreasonable  the  other  way  as 
they  wopld  be  their  way.  What  is  there  unfair  in  stating  a  certain 
time,  at  least,  which  is  reasonable  that  they  shall  reach  there? 

Mr.  Townsend.  I  am  trying  to  analyze  from  the  evidence  that 
has  been  put  in  now.  Some  gentlemen  have  taken  the  floor  and 
stated  that  certain  railroads  are  not  obeying  the  law,  and  cases  were 
numero^'s,  that  hundreds  of  «nits  were  pending.  Now,  unless  you  in- 
crease the  penaltv,  why  will  not  thev  violate  any  other  law  which 
you  can  put  on  the  statute  books,  if  these  railroads  are  not  regarding 
the  law;  if  they  are  willing  to  submit  to  fine,  what  certainty  have 
you  that  if  we  make  this  other  change  which  you  ask  that  they  will 
observe  that? 
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Mr.  Johnston.  Well,  I  have  always  looked  upon  the  law  as* 
pretty  supreme  matter,  and  if  I  was  running  the  matter  they  would 
obey  it  or  they  would  pay  the  fine  until  they  got  good  and  well  tired 
of  It. 
,  Mr-  TowNSEND.  But  they  do  ^ay  the  fine. 

Mr.  Johnston.  Yes,  sir;  but  it  is  a  minimum  proposition  all  the 
^e. 

,.  You  must  understand  that  this  fruit  that  passes  has  an  organization 
in  California  behind  it,  and  every  movement  of  that  fruit  car,  from 
the  time  it  leaves  the  producer  until  it  reaches  the  consumer,  has  that 
organization  behind  it,  and  it  is  cognizant  of  everything  that  takes 
place;  their  attorney  knows  all  about  it.  Without  any  deflection 
or  discount,  the  railroad  pays  that  damage  bill  and  does  it  in  a 
hurry.    That  I  know  to  be  the  fact. 

Mr.  Knowland.  Have  you  not  a  pretty  good  organization  your- 
self— the  cattlemen  ? 

Mr.  Johnston.  No,  sir;  not  on  this  question. 

Mr.  Knowland.  It  would  be  well  to  get  one,  would  it  not? 

Mr.  Johnston.  Yes.  But  we  thought  we  would  come  here,  to  the 
people  we  sent  here  to  make  our  laws,  in  an  effort  to  get  justice. 

Mr.  TowNSEND.  I  suppcse  we  can  tell  more  about  that  organization 
when  these  investisraticns  are  through  with. 
'    Mr.  Johnston.  I  think  it  likely;  yes, 

.  Mr.  Stevens.  What  kind  of  trains  carry  your  sheep  cars?  Mixed 
trains;  that  is,  composed  of  general  freight — flat  cars,  box  cars,  and 
jcattle  cars — all  mixed  up  together? 

Mr.  Johnston.  Well,  sometimes;  yes,  sir. 

Mr.  Stevens.  Or  is  it  entirely  a  sheep  train  or  a  cattle  train? 
.  jyir.  Johnston.  No;  it  would  not  be  with  20  cars.    They  endeavor 
to  pull  about  60  cars.     You  see,  there  would  be  40  other  cars  of 
^freight 
.    Mr.  Stevens.  What  is  the  freight  in  those  other  40  cars,  usually! 

Mr.  Johnston.  I  went  along  with  rails,  about  which  I  told  you  a 
little  while  ago,  and  I  think  about  everything  else.  I  could  not  say 
as  to  any  given  class  of  freight. 

Mr.  Stevens.  It  is  a  sort  of  mixed  train,  with  all  classes  of  freight 
that  is  gathered? 

Mr.  Johnston.  Yes,  sir. 

Mr.  Stevens.  What  division  is  St.  Anthony  on? 

Mr.  Johnston.  It  is  a  branch  of  the  Oregon  Short  Line. 

Mr.  Stevens.  Where  does  it  reach  the  line  of  the  Or^on  Short 
.Line? 

Ml'.  Johnston.  At  Idaho  Falls.' 
.    Mr.  Stevens.  Wlien  your  20  cars  were  picked  up  at  St.  Anthony, 
how  many  other  cars  were  on  that  same  train  ? 

Mr.  Johnston.  Not  any.  They  went  down  alone  with  them  to 
Idaho  Falls.  . 

Mr.  Stevens.  And  started  alone  down  to  the  mam  lino  at  Idaho 
Falls? 
.    Mr.  Johnbtc^n.  Yes.  sir.  . 

Mr.  Stevens.  Then  they  were  put  in  another  train,  or  did  your 
^same  trHin  run  through? 

Mr.  Johnston^  More  freight  was  sent  down  to  Pocatello  with  us, 
but  not  so  much  more  but  what  they  could  have  pulled  it,  and  did 
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{mil  it  along  very  reasonably.    It  was  these  bad-order  cars  that  de- 
ayed  us. 

Mr.  Stevens.  Do  you  complain  about  the  rate  of  speed  from  St. 
Anthony  down  to  Idaho  Falls? 

Mr.  Johnston.  Yes,  sir;  I  complain  about  the  inexpeditious  man- 
ner in  which  things  are  handled. 

Mr.  Stevens.  I^t  us  get  exactly  what  the  facts  were.  Do  yod 
complain  that  the  train  did  not  run  fast  enough  from  St  Anthony 
down  to  Idaho  Falls? 

Mr.  Johnston.  Well,  if  I  make  that  answer  in  the  abstract 

Mr.  Stevens.  You  knew  how  fast  they  ran  ? 

Mr.  Johnston.  I  should  say  the  cars,  when  they  were  going,  went 
along  probably  18  or  20  miles  an  hour. 

Mr.  Stevens.  That  was  fairly  reasonable? 

Mr.  Johnston.  Yes,  sir;  it  would  have  b?en  a  very  good  rate. 

Mr.  Stevens.  Then  from  Idaho  Falls  down  to  Pocatello  did  that 
train  move  fast  enough,  or  was  it  delayed  ? 

Mr.  Johnston.  It  was  delayed  because  of  its  condition,  and  I 
think  we  were  put  on  some  sidings.  I  think  we  passed  some  freight, 
but  we  had  these  hot  boxes. 

Mr.  Stevens.  The  equipment  was  in  bad  condition? 

Mr.  Johnston.  Those  two  cars  were.  The  others  were  splendid, 
magnificent  cars  from  the  Northwestern  road. 

Mr.  Stevens.  About  how  much  of  a  train  was  it  that  went  from 
Idaho  Falls  to  Pocatello? 

Mr.  Johnston.  I  think,  perhaps,  10  cars  in  addition  to  those 
which  we  had. 

Mr.  Stevens.  What  kind  of  freight  was  that? 

Mr.  Johnston.  I  believe  ordinary  freight.  It  was  a  short  dis- 
tance of  50  miles;  that  would  make  no  difference. 

Mr.  Stevens.  The  point  I  am  trying  to  get  at  is  that  your  sheep 
and  cattle  cars  did  not  move  in  a  train  by  themselves,  did  theyt 
Thev  were  mixed  up  with  other  freight  generally  ? 

Mr.  Johnston.  Yes,  sir. 

Mr.  Stevens.  That  is  the  point. 

Mr.  Johnston.  I  will  answer  that.  I  think  I  see  what  you  mean, 
and  I  will  be  very  glad  to  inform  you,  if  I  can.  We  endeavor  as 
much  as  possible  to  start  out  by  cumulative  shipments  amongst  our- 
selves of  that  which  will  constitute  a  train. 

Mr.  Stevens.  That  is  what  I  want  to  get  at. 

Mr.  Johnston.  And  we  are  successful  in  most  instances  on  the 
Oregon  Short  Line.  Their  general  freight  and  live-stock  agents 
have  reco^ized  the  wisdom  of  this,  and  they  have  endeavored  to  co- 
operate with  us,  and  when  we  are  able  to  gather  a  train  of  30  or  40 
cars  they  give  us  good  service  as  far  as  they  go. 

Mr.  Stevens.  That  is  just  what  I  want  to  get  at. 

Mr.  Johnston.  But  in  striking  the  Union  Pacific  there  was  not 
as  much  tonnage  as  they  desired  to  haul,  and  usually  some  fruit  or 
other  freight  of  a  goodly  class  would  be  added  to  such  a  train  con- 
sisting of  30  or  40  cars,  as  the  case  may  be.  If  the  fruit  was  not  at 
band,  it  is  a  question  of  tonnage,  anyway.  That  is  the  case  in  the 
entire  western  railroad  world.  1  will  cite  a  definite  instance  to  prove 
that  which  I  am  attempting  to  explain. 
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In  traveling  on  the  railroads,  as  I  have  been  doing  for  twenty-five 
years,  I  have  Teamed  something  about  it.  I  understand  the  dispatch- 
ing of  a  train,  and  I  understand  by  the  dispatcher's  chart  the  amount 
of  freight,  the  number  of  cars  he  has  to  take  care  of,  from  and  to, 
and  where  this  or  that  train  mav  be.  I  went  to  the  dispatcher  in 
Laramie,  who  was  a  very  nice,  obliging  young  man,  and  asked  him 
to  let  me  look  at  the  chart,  which  he  did.  I  said,  "  Now,  I  am  made 
up  with  this  train — I  balieve  the  number  was  36  cars;  let  me  out  over 
the  hill.''  It  was  a  distance  of  about  30  miles  over  considerable  of  a 
hill,  called  "  Sherman  Hill,"  and  I  asked  him  to  let  me  out  with  this 
number  of  cars.  He  said,  "  I  am  sorry,  but  I  can  not  do  it."  I  asked 
him  why,  and  he  said,  "  Because  I  must  put  so  many  hundred  tons 
on  that  engine."  I  believe  he  said  thirteen  hundrea  tons.  I  said, 
**  You  know,  just  as  well  as  I  do,  that  that  engine  can  not  any  more 
creep  up  that  hill  with  thirteen  hundred  tons  on  it;  even  a  double 
header  would  be  liable  to  be  stalled."  He  said,  "  This  is  a  tonnage 
shipment;  those  sheep  do  not  appear  sheep  to  me;  it  is  a  question  of 
tons,  whether  sheep  or  rails."  I  said,  "  Don't  you  realize,  as  an 
American  citizen,  it  is  pretty  inhumane?  "  He  said,  "  It  is;  that  is 
true^  but  nevertheless  that  is  just  exactly  what  I  have  to  do." 

Mr.  Stevens.  He  could  not  help  himself? 
^  Mr.  Johnston.  No;  but  the  system  is  to  blame,  and  that  is  why  I 
cite  the  instance. 

Mr.  Stevens.  Let  us  see  if  we  can  get  some  more  facts  about  that. 
Do  you  know  what  classes  of  freight  went  in  that  train — rails  and 
other  merchandise? 

Mr.  Johnston.  No;  I  think  not 
•  Mr.  Stevens.  Any  fruit  cars? 

Mr.  Johnston,  les^  sir.  I  am  not  positive,  but  I  will  say  it  is  a 
usual  thin^  to  put  fruit  and  Pacific-coast  freight  that  has  come  from 
China,  and  the  like,  on  such  trains — valuable  merchandise. 

Mr.  Stevens.  On  stock  and  sheep  trains? 
.  Mr.  Johnston.  Yes,  sir.    I  will  say  on  those  35  cars  there  was  first- 
class  freight  attached  to  make  uj)  the  1,300  or  1,400  tons. 

Mr.  Stevens.  Do  you  complain  that  on  that  trip  you  were  side- 
tracked so  that  a  tram  loaded  with  fruit  could  pass  ahead  of  you,  or 
did  you  have  the  right  of  way  until  you  got  over  that  hill? 

Mt.  Johnston.  You  remember,  now,  that  in  answering  a  question 
concerning  a  division  of  78  miles  I  probably  would  not  b3  able  to 
state  specifically  about  that.  I  do  not  definitely  remember  that  there 
was,  but  in  the  main  such  cars  do  pass  us. 

Mr.  Stevens.  That  is,  fruit  trains  do  pass  you? 

Mr.  Johnston.  Yes,  sir. 

Mr.  Stevens.  What  I  want  to  get  at  is  this:  Do  you  know  the  rate 
of  freight  that  is  paid  by  those  through  trains  as  compared  with  the 
rate  of  freight  that  you  pay? 

Mr.  Johnston.  I  went  without  my  lunch  to  obtain  what  facts  I 
could  in  the  matter,  and  I  called  up  the  Baltimore  and  Ohio,  and 
the  chief  clerk  in  the  freight  agent's  office  gave  me  this  information — 
that  $1.15  per  hundred  is  paid  on  oranges  and  bananas  in  crates  that 
weigh  for  the  standard  72  pounds  and  for  the  jumbo  78  pounds  on 
oranges,  and  84  pounds  for  the  standard  and  92  for  the  jumbo  on 
bananas,  and  the  minimum  weight  of  th^  car  is  24,190  pounds. 

Mr.  Stevens.  What  is  your  rate  and  your  minimum  ? 
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Mr.  Johnston.  I  am  sorry  that  I  did  not  have  the  time  to  figure 
this  definitely,  absolutely;  but  I  have  it  sufficiently  clear  to  answer 
your  question,  I  am  very  glad  you  called  my  attention  to  it.  That 
makes  $278.  Mr.  Gooding,  do  you  remember  the  rate  from  Shoshone, 
per  hundred,  on  lambs? 

Mr.  Gooding.  I  remember  the  rate  per  car  of  23,000  pounds  was 
$207.50. 

Mr.  Stevens.  So  there  is  not  much  difference,  so  far  as  revenue  ia 
concerned  ? 

Mr.  Johnston.  No.  But  there  happens  to  be  several  hundred 
miles  difference  in  the  distance;  but  the  impression  appeared  to  be^ 
obtained  by  the  committee  that  perhaps  there  was  a  higher  rate  paid* 
on  these  cars.  ] 

Mr.  Stevens.  That  is  what  I  wanted  to  know. 

Mr.  Johnston.  They  are  the  facts  as  stated  to  me  by  this  gentle-* 
man  who  designated  himself  as  clerk  in  the  Baltimore  office  of  ther 
Pennsylvania  Railroad.  I  am  pretty  confident  he  is  just  about 
right,  or  within  five  or  ten  dollars,  in  either  instance;  $207.50  I' 
know  to  be  right.  And  we  pay  as  1,420  miles  from  Chicago  ta 
Ogden  is  to  2,800  miles  to  San  Francisco,  and  ps  $207.50  is  to  $278  7 
so  is  the  discrepancy  in  favor  of  the  San  Francisco  haul.  I  am  very 
glad  I  have  had  the  opportunity  to  clear  that  point  up. 

We  sincerely  trust  that,  aside  from  the  financial  interest— that  for^ 
the  interest  of  humanity — ^you  will  give  consideration  to  this  amende 
ment  and  that  it  will  receive  a  favorable  report  for  passage.  You 
will  find  the  ar^ment  has  be?n  made  that  this  legislation  should  be' 
included  in  a  bill  which  should  deal  with  reciprocal  demurrage,  car 
shortage,  and  so  forth;  but  in  behalf  of  the  National  Wool  Growei^^ 
Association,  I  sincerely  trust  you  will  consider  this  amendment  to  the 
statutes  which  now  govern  the  transportation  of  live  stock  and  consider 
it  on  its  own  merits,  and  not  mix  it  up  with  other  intricate  questions,' 
from  which  it  should  be  separate.  Car  shortage  and  many  other  rail- 
road questions  are  not  so  related  to  this  m^^tter  that  they  should  bd 
placed  in  one  lot.  If  the  cai's  can  not  be  obtained,  we  may  be  disap- 
pointed; but  we  will  have  speed  and  can  hold  our  stock  until  we  get 
the  cars.  But  when  our  cars  are  loaded  and  en  route  to  the  market,* 
it  is  only  fair  to  the  humane  interests  of  the  live  stock  that  thev  be' 
moved  with  reasonable  dispatch.  We  can  see  no  reasonable  objec- 
tion that  can  be  raised  to  this  measure.  ^   ' 

You  will  observe  that  section  4  gives  power  to  the  interstate  rail- 
road commi«Fion  to  make  the  proper  exception  in  cases  where  the 
physical  condition  of  the  road  is  such  that  they  can  not  meet  the 
requirements  of  the  16-mile  per  hour  speed  minimum  limit.  The  ques- 
tion was  raised  durins^  the  discussion  about  that  requirement,  regard- 
ing so  much  time  for  sidings.  Take  a  division  100  miles  long, 
where  the  engines  change.  Thirty  minutes  is  ample  time  to  change 
an  engine  and  pull  a  train  out.  If  there  is  any  dispatch  used  in  the 
dispatcher's  office,  he  can  have  that  crew  ready  when  this  train  comes 
in.  Thirty  minutes  is  ample  time  to  consume  with  a  perishable 
train  of  any  commodity,  whether  live  stock,  fruit,  or  anything  that  is 
perishable.  Then,  taking  thirty  minutes  consumed  at  both  ends  of 
the  100-mile  division,  which  is  an  hour,  it  will  be  apparent  to  you  that 
that  will  strike  one  hour  from  the  running  time  of  16  miles  per  hour, 
or  leave  it  five  hours,  and  5  times  20  is  a  hundred;  or,  it  is  a  rate  of 
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20  miles  an  hour  they  must  obtain.  I  am  giving  them  thirty  minutes 
for  the  chan^  which  should  be  charged  up  to  the  other  division, 
whereas  16  miles  an  hour  takes  six  hours,  6  sixteens  being  96. 

I  am  very  grateful  for  your  attention  and  shall  be  glad  to  answer 
any  questions  on  behalf  of  the  stock  growers  of  this  western  country 
upon  this  subject.  I  am  vitally  interested  in  it  myself.  My  breaa 
and  butter  have  for  many  years  depended  on  it  and  probably  will 
depend  upon  it  for  the  rest  of  my  days.  But,  aside  from  that,  there 
is  somethmg  so  unmanly,  so  ungenerous,  so  unfair,  so  inhuman  in  the 

Punishment  of  this  stock  to  the  production  of  which  a  man  has  given 
is  life  and  energy  that  it  is  but  fair  to  consider  it  in  some  manner  or 
other,  and  we  ask  for  specific  legislation  on  the  subject. 

I  want  to  say,  to9,  that  so  far  as  the  rate  question  is  concerned,  it 
should  not  enter  into  the  discussion  here.  That  is  absolutely  within 
the  power  of  the  Interstate  Commerce  Commission  already  by  United' 
States  statute.  If  the  rate  is  not  sufficiently  high,  raise  the  rate.  I 
have  offered  to  pay  $50  a  car,  time  and  again,  for  a  faster  run,  and  it! 
has  been  refused  every  time,  and  why?  It  will  be  apparent  to  you. 
that  if  but  for  one  time  a  positive  case  could  be  cited  that  the  rail- 
road had  pulled  the  cars  through  according  to  a  time  schedule  it 
would  be  a  very  proper  thing  to  ask  them  to  do  it  all  the  time.  I  can, 
show  you  correspondence  where  they  have  refused  to  accept  more 
money ;  but  we  are  not  begging  for  the  railroads. 

Mr.  Town  SEND.  You  do  not  claim  that  they  should  be  made  to 
accept  any  bonus  you  may  offer  them? 

Mr.  Johnston.  No;  I  do  not  claim  that.  But  I  would  give  any- 
thing to  take  this  stock  down.  In  the  case  I  mentioned  at  first,  I 
would  have  given  $1,000  and  still  would  be  $1,000  in  pocket  as  against 
the  actual  loss  I  did  suffer. 

Now,  in  answer  to  the  gentleman  from  Minnesota,  I  wish  to  state 
my  positive  experience  in  transferring  onto  the  Milwaukee.  There 
is  a  transfer  made  in  Council  Bluffs.  Usually  there  is  a  very  con- 
gested condition  there.  They  attempt  to  make  the  runs,  and  some- 
times that  road  is  not  treated  very  fairly  in  the  transfer.  But  they 
do  not  get  hold  of  the  stuff  in  time  to  pull  it  in.  They  make  a  very 
good  run,  but  there  is  always  a  long  delay  at  the  river.  I  cite  that  in 
justice  to  the  railroads.  We  want  to  be  friendly  with  the  railroads. 
We  need  them,  and  I  would  not  wonder  but  what  maybe  they  want 
us.  But  we  want  a  fair  deal  in  this  matter,  and  in  the  consideration 
of  it  we  want  a  fair  statement  of  the  facts  as  they  really  exist,  as  they 
really  have  existed  in  the  past  thirty  years  in  the  experience  of  live- 
stock shippers.  I  never  had  any  trouble  when  I  got  against  those 
competitive  roads,  never  a  particle  of  trouble.  From  Nebraska  on 
I  always  sleep  easy,  for  there  are  four  main  trunk  lines,  and  they 
are  all  out  for  the  money.  I  do  not  know  whether  they  are  all  to- 
gether or  not,  but  I  know  this,  that  they  give  you  a  very  good  run. 

Mr.  Staftord.  When  reaching  a  competitive  point,  have  you  the 
power  of  selecting  the  route  over  which  your  shipment  is  to  go? 

Mr.  Johnston.  Yes,  sir;  in  this  instance.  We  have  not  with  our 
wool,  but  that  is  another  phase  that  I  shall  not  take  the  time  of  the 
committee  to  discuss. 

I  thank  you  for  your  attention. 
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STATEMENT   OF  E.   H.   M'ALUSTER,   PRESIDEHT   ITTAH   WOOL 
OROWEES'  ASSOCIATION. 

Mr.  McAllisi-er.  Mr.  Chainnan  and  gentlemen,  I  am  president  of 
the  Utah  Wool  Growers'  Association,  of  Salt  Lake  Citj.  I  will  not 
take  up  the  time  of  this  committee  but  for  a  few  minutes.  I  ap- 
peared before  the  subcommittee  in  1908  and  made  a  statement  at  that 
time  that  I  do  not  think  I  could  enlarge  much  upon.  Our  association 
is  in  full  accord  with  the  national  association  on  this  speed-limit 
bill.  It  is  the  uncertainty  that  our  shippers  have  to  experience  about 
which  we  are  objecting.  We  do  not  know  whether  we  will  get  a 
16-mile  run,  an  8-mile  run,  or  a  4-mile  run.  If  there  was  some  cer- 
tainty abcut  live-s-tock  trains,  so  that  we  could  tell  where  our  feeding 
places  would  be,  and  when  we  would  reach  our  final  destination,  wo 
would  feel  much  better  over  it. 

'  I  have  no  practical  experience  to  give.  Mr.  Johnston  has  given 
you  his,  and  Mr.  Gooding  has  ^ven  you  his.  We  feel  that  there 
ought  to  be  a  certainty  in  delivering  live  stock.  We  surely  ought  to 
have  the  preference  over  every  other  freight  and  be  next  to  passenger 
trains. 

We  object  to  the  tonnage  system  being  applied  to  stock  trains. 
We  believe  that  when  we  have  a  reasonable  stock  train  it  should  be 
pushed  through  instead  of  being  stopped  and  laid  up  with  other 
freights. 

Gentlemen,  I  will  not  take  any  more  of  your  time.  I  will  just 
state  that  is  the  feeling  of  the  stock  growers  of  Utah.  We  believe 
we  ought  to  have  a  speed  limit  of  at  least  16  miles  in  justice  to  the 
shippers  and  the  stock  of  the  western  country. 

Mr.  Wanger.  Are  ycu  a  shipper  yourself? 

Mr.  McAllister,  ^^es,  sir. 

Mr.  Wanger.  Over  what  road? 

Mr.  McAllister.  We  ship  over  the  Union  Pacific,  from  Altamont, 
Wyo.  While  Utah  men,  we  graze  in  western  Wyoming  and  eastern 
Utah. 

Mr.  Knowlands.  Do  you  have  less  difficulty  in  the  makeup  of  an 
entire  stock  train  than  you  do  with  a  mixed  train? 

Mr.  McAllister.  Ido  not  know  about  that.  I  certainly  think  we 
do.  I  have  not  traveled  on  a  stock  train  for  about  twelve  years.  But 
years  ago  when  we  made  up  a  stock  train  we  got  a  very  fair  run.  It 
IS  of  late  years  that  there  has  been  complaint  on  account  of  the  ton- 
nage distance  and  the  adding  of  other  freight  to  stock  trains. 

Mr.  TowNSEND.  Has  your  association  ever  taken  this  matter  up 
with  the  railroad  organizations  to  see  if  you  could  not  agree  upon 
some  rules  which  you  would  stand  by? 

Mr.  McAllister.  No;  my  association  has  never  taken  it  up  indi- 
vidually. 

Mr.  Stafford.  I  assume  the  difficulty  of  having  a  through  stock 
train  arises  over  the  different  tonnage  rules  of  the  various  systems 
over  which  you  have  to  transport  your  shipments. 

Mr.  McAllister.  That  is  what  J  understand.  I  believe  if  the  ton- 
nage system  was  abandoned  on  live-stock  trains,  we  would  get  much 
better  service  and  there  would  not  be  so  much  complaint.  It  is  the 
uncertainty,  gentlemen,  that  our  Utah  men  are  objecting  to.  If  we 
knew  when  we  could  arrive  at  the  maikets  we  could  better  estimate 
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the  shrinkage  of  our  stock,  better  estimate  where  to  feed  and  pick 
out  our  feeding  places.  But  the  way  it  is  now,  we  do  not  know 
where  we  can  unload  or  when  we  will  reach  the  market.  I  thank  you 
^r  your  attention. 

STATEMENT  OF  GEORGE  P.  H'CABE,  SOUCITOB  FOB  THE 
DEFABTHENT  OF  AGBICULTITBE. 

.  Mr.  McCabe.  I  am  here  in  response  to  the  recjuest  of  the  committee, 
prepared  to  answer  any  questions  the  committee  may  ask  me,  as 
sanely  as  I  can. 

Mr.  Wanger.  You  have  had  experience  with  the  operation  of  this 
act.  Will  you  detail  conditions  at  and  after  the  amendment  to  the 
act  in  1906? 

Mr.  McCabe.  Yes,  sir.  Prior  to  the  enactment  of  the  1906  bill 
the  Department  of  Agriculture  was  proceeding  to  enforce  the  law  to 
the  best  of  its  ability.  The  inspectors  of  the  Bureau  of  Animal  In- 
dustry were  collecting  cases  and  sending  them  in  to  the  Washing- 
ton office.  We  were  sifting  them  out,  gathering  the  evidence  and 
sending  them  to  the  Attorney-General  to  be  sent  to  the  proper  United 
States  attorneys  for  prosecutions.  We  had  piled  up  over  2,000  cases.. 
While  the  law  had  been  on  the  statute  books  since  1873,  it  had  been 
a  dead  letter.  I  think  there  were  50  reported  cases  and  of  those  I 
could  find  there  had  been  but  15  prosecutions  in  something  like 
thirty-one  or  thirty-two  years.  The  railroad  companies  started  to 
comply  with  the  tetms  of  the  law,  that  is  they  started  to  unload  at 
the  expiration  of  twenty-eight  hours.  There  was  no  provision  in  the 
law  that  the  live  stock  should  be  unloaded  in  a  humane  manner  or 
that  it  should  be  unloaded  into  properly  equipped  pens,  and  they 
unloaded  it  anywhere  and  everywnere,  sometimes  in  pens  belly-deep 
with  mud  and  sometimes  onto  the  prairie.  The  result  was  that  from 
a  humane  standpoint  greater  suffering  ensued  to  the  live  stock  than 
if  they  had  been  carried  on  without  being  unloaded  at  all. 

When  the  matter  was  taken  up  by  the  live-stock  association  and 
was  referred  by  the  proper  committee  to  the  Department  of  Agri- 
culture for  consideration,  it  was  the  view  of  the  Secretary  of  Agri-. 
culture  that  the  law  needed  amendment,  that  there  should  be  a  pro- 
vision providing  for  properly  equipped  pens  and  for  humane  loading 
and  unloading,  and  that  there  should  be  a  speed  minimum.  The  law 
was  passed,  but  the  speed  minimum  was  omitted. 

I  think  there  has  been  a  great  deal  of  misapprehension  as  to  the 
conditions  to-day.  It  is  my  honest  judqrment  that  every  railroad 
company  in  the  country  to-day  is  trying  its  best  to  obey  the  law  as 
it  is  on  the  statute  books.  For  the  fiscal  year  ending  June  30.  1908,^ 
the  Department  of  Agriculture  reported  nearly  a  thousand  violations 
to  the  Department  of  Justice  for  prosecution.  For  the  fiscal  year 
ending  June  30,  1909,  we  reported  not  quite  a  third  of  that  nun^ber. 
We  had  an  increased  number  of  inspectors  on  the  road,  and  I  t^ink 
that  they  were  at  least  as  vigilant  as  they  had  been  in  the  past.  That 
to  me  seems  proof  that  the  railroads  are  at  lea«t  obeying:  the  law. 

What  is  the  result?  The  title  of  the  act  is  "\n  act  to  prevent 
cruelty  to  animals  while  in  transit."  I  feel  satisfied,  from  personal 
qbservation  and  from  the  reports  of  the  inspectors,  that  by  comply- 
ing with  the  terms  of  the  law  greater  suffering  is  inflicted  on  the 
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dhimals  in  interstate  transportation  than  ever  before,  and  for  thi^ 
reason:  A  great  deal  has  been  said  here  to-day  about  the  tonnage* 
system.  I  am  not  a  railroad  expert,  but  it  is  a  matter  of  common 
knowledge  that  one  theory  of  railroading  now  is  to  move  the  utmost 
possible  tonnage  with  one  engine,  no  matter  how  slow  you  move  it. 
If  it  is  applied  to  live-stock  movements  the  railroad  company  goes 
along  and  makes  up  a  live-stock  train — I  do  not  think  it  makes  very 
much  difference  whether  it  is  all  live  stock  or  part  rails.  Perhaps  <Mir 
friend,  Mr.  Johnston,  may  have  barked  his  shins  when  getting  over 
the  rails  to  get  to  some  other  cars,  and  that  may  have  accounted  for 
the  objection  to  the  rails.  But  the  tonnafi:e  is  there  and  they  can  not 
make  the  speed.  What  is  the  result?  They  unload  the  cattle  or  the 
sheep  every  twenty-eight  hours,  if  a  man  does  not  sisrn  a  request, 
and  every  thirty-six  hours  if  he  does  sigrn  it.  Every  additional  time 
those  range  cattle  or  tbose  sV>eep  are  unloaded,  with  the  consequent 
reloading,  it  is  an  additional  hardship  to  them. 

So  it  is  my  personal  judgment  that  to  carry  out  the  object  of  this 
act  as  announced  in  its  title — an  act  to  prevent  cruelty  to  animala' 
while  in  interstate  transit — the  only  way  to  do  it  is  to  provide  that  the 
time  between  the  point  of  loading  and  the  point  of  destination  shall 
be  shortened.  The  only  practical  way  is  to  provide  for  a  speed  limit,' 
as  I  see  it. 

There  are  extreme  cases.  Somebody  has  said  something  in  the; 
I>apers  about  the  humanitarians  being  made  up  of  long-haired  men' 
and  short-haired  women.  I  am  not  very  long-haired,  but  when  yoa 
see  some  of  these  ca^es,  when  you  sit  at  your  desk  and  these  cases' 
come  in  to  you  day  by  day,  you  can  not  help  getting  up  a  little  feeling. 
of  righteous  indignation.  I  picked  lip  a  case  this  morning  where 
it  was  reported  sheep  had  been  confined  so  long  they  had  eaten' 
the  wool  off  each  other's  backs.  They  had  been  in  the  cars  fifty-six 
hours  without  being  unloaded.  It  was  a  violation  of  law.  and,  of 
course,  we  will  prosecute  them.  But  I  can  not  help  but  feel  the  impo-: 
sition  of  a  penalty  as  provided  in  this  act  does  not  begin  to  make  up^ 
^or  the  suffering  inflicted  upon  these  animals.  That  may  be  the  view 
of  a  sentimentalist,  but  I  confess  it  is  my  view.  That  is  an  extreme 
case. 

One  other  thing  I  want  to  make  clear.  The  figures  that  were  used- 
this  morning  by  Doctor  Spillman  can  not  fairly  be  said  to  be  repre- 
sentative of  the  rate  of  speed  which  is  consumed  by  railroads  in 
moving  live  stock,  because  those  fibres  were  made  up,  as  Mr.  Mann 

Eointed  out,  from  reported  violations  of  law  where  there  probably 
ad  been  unusual  delay,  so  that  the  rate  of  speed  that  is  shown  in 
those  figures  would  not  be  fairly  representative  of  the  rate  that  was 
observed.* 

If  there  are  any  questions  that  member's  desire  to  ask,  I  will  be  glad 
to  endeavor  to  answer  them. 

Mr.  Stevens.  From  your  experience,  then,  you  would  think  the 
practical  effect  of  such  an  act  as  is  before  us  would  be  to  require  the 
abandonment  of  the  tonnage  system  in  moving  stock  trains. 

Mr.  McCabe.  Yes,  sir;  or  the  putting  on  ox  a  few  more  engines.    I 
overheard  the  testimony  this  morning,  and  some  one  asked  the  ques- 
tion— I  think  it  was  Judge  Kennedy — about  the  prosecutions  we  had^ 
made  during  rush  times.    The  answer  the  court  has  given  is  this,  that 
the  railroad  company  is  a  common  carrier  and  it  holds  itself  out  to 
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accept  this  live  stock  subject  to  all  the  statutes^  and  its  duty  is  to  pro- 
vide ecjuipment  suflScient  to  carry  on  its  business  in  a  lawful  way. 
iTiere  is  really  a  case  where  more  power  would  not  result  in  more 
^)eed.  Perhaps  I  should  refer  to  another  thing  that  was  mentioned 
th's  morning,  the  question  of  the  enforcement  of  the  law.  The  law 
is  being  enforced.  It  is  bsinff  enforced  vigorously.  There  are  pend- 
ing in  the  courts  now,  I  think,  only  about  300  cases,  and  those  cases 
are  none  of  them  more  than  fourteen  months  old.  When  we  consider 
the  work  on  the  calendars,  there  has  been  no  delay  in  disposing  of 
them. 

Mr.  Stafford.  Do  I  understand  you  to  take  the  poSitioir  that  the 
penalty  prescribed  in  existing  statutes  is  not  adequate  to  compel  the 
railroad  companies  to  respect  it? 

Mr.  McCabe.  No;  I  would  not  want  to  take  that  position.  I  do 
not  think  you  would  better  the  situation.  You  might  lessen  the  num- 
ber of  violations  of  the  letter  of  the  statute  if  you  increased  the 
Eenalty,  but  the  railroad  companies,  I  know  of  my  own  knowledge, 
ave  discharged  their  dispatchers,  have  discharged  conductors,  have 
discharged  yardmasters,  for  not  obeying  their  instructions  in  unload- 
ing the  animals.  The  point  I  want  to  make  is  that  this  unloading 
of  the  animab  instead  of  bsnefiting  them  from  a  humane  standpoint 
has  been  of  positive  injury  to  them. 

Mr.  Stafford.  What  was  the  occasion  for  the  very  harsh  and  in- 
humane case  you  mentioned  of  the  shipment  of  cars  where  the  sheep 
were  obliged  to  feed  off  the  wool  of  other  sheep  ? 

Mr.  McCabe.  The  average  railroad  man  is  no  more  inhumane  than 
vou  and  me.  It  is  not  a  aelib3rate  question  of  starting  out  to  do  it, 
but  it  is  a  question  of  neglect. 

Mr.  Adamson.  To  accelerate  the  speed  of  these  cattle  trains  would 
in  effect  be  raising  the  classification  and  raising  the  rate! 

Mr.  McCabe.  No,  sir;  I  do  not  think  so.  I  think  that  starts  upon 
a  premise  I  am  not  competent  to  say  whether  correct  or  not.  It 
starts  on  the  premise  that  railroad*  companies  are  giving  to.  stock- 
men now  all  they  are  paying  for,  and  I  do  not  know  whether  they 
are  or  not. 

Mr.  Adamson.  If  the  arrangement  is  changed  by  making  this 
class  of  trains  faster,  some  other  must  give  way  to  it,  and  it  is  prob- 
able that  the  railroad  would  insist  that  there  should  be  a  rearrange- 
ment of  charges. 

Mr.  McCabe.  I  think  Nebraska  has  a  statute  requiring  18  miles 
an  hour  on  interstate  trains.  That  case  has  been  contested  on  con- 
stitutional grounds,  among  others  taking  property  without  due  proc- 
ess of  law.  The  supreme  court  of  Nebraska,  in  sustaining  the  con- 
stitutionality of  the  law,  pointed  out  very  clearly  that  the  railroads 
had  accurate  cost-keeping  systems.  They  know  what  it  costs  them, 
and  if  they  could  make  a  proper  showing  at  any  time,  they  could  in- 
crease the  rate.  I  have  not  heard  that  the  rate  has  been  increased 
in  any  States  where  they  have  a  speed-minimum  law. 

Mr.  Stafford.  In  your  examination  of  these  complaints  cited  this 
morning  by  Doctor  Spillman,  do  you  find  they  arise  at  any  one 
period  of  the  year,  or  is  it  usual  throughout  the  year? 

Mr.  McCabe.  There  are  two  seasons  of  the  year,  of  course,  when 
there  are  great  movements  of  live  stock,  and  as  there  are  more  move- 
ments at  that  time  of  the  year,  there  are,  of  course,  more  violations. 
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Mr.  Staffobd.  They  are  not  due  to  any  climatic  conditions,  neces- 
sarily ? 

Mr.  McCabe.  Oh,  occasionally.  For  instance,  one  road  I  think  of, 
the  Union  Pacific  Railroad  and  the  Southern  Pacific,  after  the  San 
Francisco  earthquake,  experienced  great  trouble.  They  had  a  rush  of 
passenger  business  and  had  great  trouble  handling  their  live-stock 
movements. 

Mr.  Staffobd.  Regardless  of  the  equipment,  under  the  existing 
statute  the  carriers  can  conform  by  permitting  them  to  be  fed  every 
twenty -eight  or  thirty-six  hours? 

Mr.  McCabe.  Yes,  sir. 

Mr.  Staffobd.  But  have  you  considered  in  framing  your  amend- 
ment whether  the  far  western  railroads,  where  the  equipment  is  very 
poor — for  instance,  the  Soo  line  in  Dakota,  which  I  have  ridden 
over — would  be  incapable  by  reason  of  their  very  uncertain  roadbed 
in  meeting  the  requirements  as  prescribed  in  this  bill  ? 

Mr.  McCabe.  I  think,  and  I  express  the  opinion  with  some  hesita- 
tion, because  I  do  not  assume  to  be  a  railroad  expert  at  all,  that  any 
road  can  certainly  make  12  miles  an  hour  on  live  stock. 

Mr.  Staffobd.  It  was  said  here  this  morning  that  to  make  12  miles 
an  hour  it  would  require  30  miles  while  under  highest  speed,  and  it 
has  been  claimed  that  on  some  of  those  western  roads  where  the  road 
bed  is  very  poor  that  there  are  many  instances  where  the  train  jumps 
the  track  gomg  at  that  rate  of  speea. 

Mr.  McCabe.  Yes,  sir.  Of  course  that  is  a  matter  for  the  considera- 
tion of  your  committee.  But  it  is  in  the  endeavor  to  meet  that  that 
S revision  is  made  in  section  4  that  the  speed  minimum  may  be  re- 
uced  by  the  Interstate  Commerce  Commission  on  a  proper  showing^ 
by  the  carrier.  Of  course  as  to  whether  or  not  that  is  low  enough  is  a 
question  of  detail. 

Mr.  Wangeb.  What  has  been  the  experience  under  the  state  laws 
that  have  fixed  their  minimum  rate  of  speed  ? 

Mr.  McCabe.  I  do  not  think,,  with  the  possible  exception  of  one 
State,  that  the  speed-minimun^  laws  of  the  States  have  been  vigor- 
ously enforced. 

Mr.  Wangeb.  I  observe  in  your  reports  for  1908  and  1909  a  number 
of  cases  against  the  terminal  railroad  association  of  St.  Louis. 

Mr.  McCabe.  Yes,  sir. 

Mr.  Wangeb.  How  do  the  delays  occur  there? 

Mr.  McCabe.  Well,  they  do  not  any  more.  The  law  provides  that 
the  time  consumed  by  connecting  carriers  shall  be  computed.  For 
instance,  if  a  shipment  starts  on  the  Union  Pacific  or  on  the  Oregon 
Short  Line  and  the  Oregon  Short  Line  makes  a  delivery  at  the  ex- 
piration of  eighteen  hours  to  the  Union  Pacific,  the  eighteen  hours 
which  was  consumed  by  the  Oregon  Short  Line  is  counted  agauist 
the  Union  Pacific,  and  similarly  the  courts  have  held  that  where  the 
twenty-eight  hours  has  expired  or  where  the  thirty-six  hours  has 
expired  a  connecting  carrier,  which  receives  the  live  stock  know- 
ingly after  the  time  has  expired,  is  also  amenable  to  the  statutes. 
That  was  the  case  very  largely  with  the  terminal  railroad  of  St. 
Louis.  They  were  receiving  live  stock  after  twenty-eight  hours  and 
thirty-six  hours  had  expired,  and  they  made  themselves  liable  under 
the  statute  on  that  account. 

There  was  also  a  delay  there.  It  shows  what  can  be  done.  I 
went  out  at  one  time  to  St.  Louis  and  went  over  the  whole  situation 
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with  the  president  of  the  terminal  company.  I  went  out  on  the 
tracks  and  over  on  the  two  bridges — the  Merchants  Bridge  and  the 
Eads  Bridge — and  observed  the  movement.  I  saw  there  where  they 
had  shortened  up  prior  to  the  enforcement  of  the  twenty-eight-hour 
law,  sometimes  two  or  three  hours.  After  starting  the  enforcement  of 
the  twenty-eight-hour  law,  everybody  got  up  on  their  toes  and  cut  out 
all  unnecessary  delays. 

Mr.  Wanger.  Does  any  other  person  wish  to  speak  for  the  bill? 
If  not,  you  gentlemen  representing  the  railroad  companies  may 
proceed. 

STATEMENT  OF  F.  C.  BICE,  REPRESENTIHO  THE  CHICAGO,  BTTB- 
LINGTON  AND  ttTTINCY  RAILROAD. 

Mr.  Rut..  My  name  is  F.  C.  Rice,  of  Chicago.  I  am  connected 
with  the  Chicago,  Burlington  and  Quincy.  The  Chicago,  Burling- 
ton and  Quincy  traverses  what  is  known  as  the  "com  belt"  of  the 
United  States,  and  necessarily  it  must  be  a  large  stock-producing 
country  through  which  we  go.  The  Chicago,  Burfington  and  Quincy 
handles  more  stock  than  any  other  railroad  in  the  world.  The  next 
railroad  to  it  is  the  Chicago  and  Northwestern,  and  the  next  rail- 
road to  that  is  the  Chicago,  Milwaukee  and  St.  Paul.  The  Chicago, 
Burlington  and  Quincy  m  Illinois  has  the  largest  mileage  of  any 
railroad  in  the  State  and,  as  I  said,  traverses  the  com  belt  of  Illinois* 
It  has  the  largest  mileage  in  the  State  of  Iowa  of  any  other  railroad, 
and  the  State  of  Iowa  is  a  corn-belt  State.  It  has  the  largest  mileage 
in  the  State  of  Nebraska  of  any  other  railroad,  and  that  is  known  as 
a  "  corn-belt  State.''  The  Chicago,  Burlington  and  Quincy  has  about 
1^600  miles  of  railroad  in  the  State  of  Illinois,  and  between  seven  and 
eight  hundred  miles  of  that  road  is  composed  of  branch  lines.  There 
are  15  branch  lines  in  the  State  of  Illinois  which  empty  into  main 
lines,  there  are  16  branch  lines  in  the  State  of  Iowa  which  empty 
into  main  lines,  and  there  are  about  25  branch  lines  in  the  State  of 
Nebraska  which  empty  into  main  lines. 

The  stock  that  originates  on  the  branch  lines  very  frequently  is 
delivered  to  a  main  nne,  and  from  that  main  line  to  another  main 
line,  and  from  that  main  line  to  another  main  line  before  it  reaches 
the  main  line  that  finally  takes  it  to  the  Chicago  market  in  Illinois. 
The  same  is  true  in  Iowa,  and  the  same  is  true  in  Nebraska. 

The  stock  on  our  main  line,  usually  from  Chicago  to  the  Missis- 
sippi River,  to  Burlington.  Iowa,  and  from  Burlington,^  Iowa,  to 
Omaha  through  Iowa,  and  rrom  Omaha  west  on  the  main  line,  makes 
better  time  than  is  made  anywhere  else  on  our  system.  After  all,  we 
are  never  able  to  make  the  time  we  would  like  to  make  with  our  stock. 
I  have  been  very  closely  connected  with  the  stock  traffic  practically 
all  my  life,  before  the  railroad  extended  west  of  the  Mississippi  River. 
I  know  stockmen  OTetty  well,  and  I  think  I  understand  what  it  means 
to  handle  stock.  We  have  a  great  many  branches  that  are  70  miles 
long  or  100  miles  long  that  are  in  very  large  stock-producing  coun- 
tries. And  on  certain  days  of  each  week — say  for  a  Monday  morn- 
ing's market  or  a  Wednesday  morning's  market — ^those  particular 
days  are  devoted  to  stock  shipping.  I  know  I  can  recall  several 
hundred-mile  branches  where  we  start  out  with  an  en^ne  and  a 
caboose  and  run  that  100  miles,  and  when  we  finish  the  trip  we  may 
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have  25  or  30  or  35  cars  of  stock  in  the  train,  and  we  have  not  made 
oyer  7  or  8  miles  an  hour.  The  reason  we  have  not  is  b3cause  of  the 
time  it  takes  either  to  load  or  pick  up  the  stock.  Oftentimes  the 
stockmen  are  not  ready  with  their  stock.  They  have  not  got  it  loaded 
or  they  are  in  the  midst  of  loading  it,  or  sometimes  the  stock  is  even 
approaching  the  station  when  our  train  arrives. 

We  do  not  want  to  go  off  and  leave  the  stock,  so  we  stop  and  help 
load  it.  I  do  not  think  we  ever  ran  a  train  in  our  lives  over  tiiat 
100  miles  and  made  10  miles  an  hour  and  picked  up  a  train  of  stock. 
It  can  not  be  done.  That  is  a  simple  illustration  of  all  those  branch 
lines  I  have  mentioned.    The  same  thin^  obtains  everywhere. 

Mr.  Wanger.  How  many  stops  would  you  make  in  that  hundred 
miles? 

Mr.  Wright.  In  the  hundred  miles  I  was  thinking  of  we  made 
about  20.  There  are  26  stations  there.  I  have  operated  the  line  as 
train  dispatcher,  as  train  master,  and  as  superintendent  As  I  said, 
we  make  better  time  on  our  main  line,  but  it  is  impossible  on  the 
main  line  to  catch  up  the  time  we  lose  on  the  branches.  As  I  under- 
stand from  the  law,  we  are  liable  to  fine  or  to  penalty  unless  we 
make  16  miles  an  hour  from  the  time  the  stock  is  loaded  until  it  18 
delivered  at  its  terminal,  at  the  end  of  its  run. 

You  all  know  what  a  large  stock  market  Chicago  is,  and  vou  know 
that  we  have,  for  instance,  the  hours-of-service  law  to  o'bey.  We 
must  not  keep  our  men  on  duty  over  sixteen  hours.  We  have  positive 
instructions,  which  are  literally  carried  out,  that  no  trainmen  or 
enginemen  who  arrive  at  the  connection  in  Chicago  with  the  stock- 
vards  tracks  shall  be  permitted  to  start  to  go  with  the  train  that  is 
brought  into  the  stock  yards,  which  is  4  miles  away,  unless  they  have 
six  hours  to  make  it.  If  they  have  less  than  six  hours,  they  do  not 
start.  The  whole  crew  is  relieved  by  a  fresh  crew  of  men,  because  of 
the  uncertainty  of  getting  to  the  stock  yards  without  violating  the 
law.  So  that  you  can  see,  with  the  best  time  we  can  possiblv  make 
upon  our  main  line,  the  time  it  takes  for  delivery  at  the  stock  yards 
could  not  possibly  be  helped  by  any  human  being.  There  is  no  pos- 
sible way  It  can  be  improved. 

Mn  Town  SEND.  Is  the  length  of  time  it  takes  to  move  a  carload  of 
stock  new  increasing  or  decreasing  as  compared  with  past  years! 

Mr.  Rice.  I  think  for  the  last  three  years  the  time  consumed  on  the 
road  and  in  handling  the  stock  is  very  much  improved. 

Mr.  TowNSEND.  It  is  improved? 

Mr.  Rice.  Yes,  sir;  it  is  improved.  I  think  it  is  the  purpose  of 
every  railroad  to  improve  it.  I  think  myself  it  pays  to  improve  it, 
and  I  think  that  the  railroads  are  honestly  striving  to  improve  it. 

Mr.  TowNSEND.  What  are  your  rules  as  to  tonnage!     Will  you 
permit  the  movement  of  a  train  unless  it  has  the  maximum  tonnage? 
•    Mr.  Rice.  I  do  not  think  that  rule  was  ever  enforced  on  our  rail- 
road; that  is,  to  restrict  a  train  to  the  maximum  capacity  of  its 
engine. 

Mr.  TowNSEND.  Do  you  try? 

Mr.  Rice.  We  do  not  try  even  to  do  it.    Of  course  we  know.    We 
•have  ratings  for  our  engines.     We  know  what  they  ought  to  do, 
what  we  have  seen  them  do,  and  what  they  can  do.    But  we  realize 
it  does  not  pay. 
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,'   Mr.   ^^MsoN.  I  suppose  that,  situated  afe  you  are  with  those 
branch  roads,  you  can  not  always  get  a  full  train  load,  and  you  have 
to  pick  up  a  car  or  two  at  each  intersection? 
;     Mr.  Rice.  That  very  often  happens. 

Mr.  Adamson.  So  that  you  have  in  your  train  load  different  cai!s 
'in  which  cattle  have  been  confined  different  lengths  of  time? 

Mr.  Rice.  Yes,  sir.    We  may  come  in  at  a  junction  point  with  the 

.main  line  with  a  few  cars  of  j^tock^  maybe  5  or  10  or  15,  and  it  is 

arranged  to  have  those  cars  picked  up  on  the  main  line  either  by 

a  regular  scheduled  train  or  some  extra  train  which  is  specially 

arranged  to  pick  them  up. 

Across  Illinois  we  have  some  10  junction  points.  It  is  impossible 
to  have  a  train  right  there  then  and  ready  to  pick  up  that  stock  when 
it  comes  in.  Of  course,  the  stock  has  to  bs  switched  out  of  the  train 
that  brought  it  in  and  switched  into  the  train  it  is  to  go  in. 

Mr.  Tow^NSEND.  TVTiat  arrangement  have  you  as  to  classification  of 
freierht?  Do  you  have  certain  classifications  of  freight  that  take 
j)reference  over  others? 

Mr.  Rice.  Yes,  sir.  On  the  Chicago,  Burlington  and  Ouincy, 
which  is  eminently  a  stock  road,  as  you  know,  stock  takes  preference 
over  everything. 

-  Mr.  Townsend.  You  have  no  fast-line  freights  that  take  preference 
of  it? 

,  Mr.  Rice.  We  have  no  train  of  any  character  that  takes  preference 
jto  the  stock  train.  It  does  not  now  and  never  has  on  our  railroad ; 
that  is,  by  any  regiilation  or  rule.  If  it  has  been,  the  preference  has 
.been  given  in  particular  cases  by  ^me  subordinate  employee. 

Mr.  Steveks.  From  how  far  west  ido  you  run  through  stock  trails 
to  Chicago? 

J  Mr.  Rice.  We  do  not  run  very  much  stock  to  the  Chicago  market 
from  west  of  the  Mississippi  River,  from  west  of  Omaha. 

Mr.  Stevens.  What  do  you  do  with  the  stock  you  get  west  of 
Omaha  ? 

Mr.  Rice.  It  goes  into  the  packing  houses  at  Omaha,  St.  Joe,  or 
Kansas  City  and  Nebraska  City.    Formerly  that  stock  all  went  to 
-Chicago,  but  for  several  years  pa$t  it  stopped  at  the  Missouri  River. 
.We  run  very  little  stock  originating  in  Nebraska  to  Chicago. 

Mr.  Townsend.  How  do  you  observe  the  law  now  ?  Do  you  have 
any  regard  to  the  place  the  twenty-eight  hours  will  get  you  to? 

Mr.  KiCE.  We  are  very  fortunately  situated  for  stock  yards.  We 
have  stock  yards  in  Nebraska,  stock  yards  in  Iowa,  and  in  Illinois. 
-At  my  home  town  at  Galesburg,  111.,  we  have  large  stock  yards,  and 
it  is  always  convenient  to  get  stock  to  the  yards.  I  have  not  heard  of 
any  complaint  from  stock  men  in  any  manner^  shape  or  form  for 
•three  or  four  years  as  to  the  twenty-eight  hour  law  or  as  to  our 
handling  of  the  stock  and  the  time  we  make  with  it. 

Mr.  Stafford.  How  long  does  it  take  for  the  various  stock  trains 
to  run  from  Omaha  to  Chicago? 

Mr.  Rice.  As  I  said,  we  do  not  run  hardly  any  stock  there,  but  we 
figure  twenty-four  hours  if  we  do  run  in. 

Mr.  Stafford.  And  the  distance  is  how  much  ? 

Mr.  Rice.  Five  hundred  miles.  I  think  the  Northwestern  and  the 
Jiock  Island  and  St.  Paul  roads  do  run  considerable  stock  from  the 
Missouri  River  to  Chicago. 
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We  have  the  same  diffieulty  to  which  I  referred  at  the  Union  Stock 
Yards  in  Chicago,  at  Omaha,  and  St.  Joe,  and  Kansas  City,  and  at 
St.  Louis,  East  St.  Louis,  and  Peoria.  Those  are  the  stock  markets. 
But  it  is  not  so  '^eat  as  it  is  at  Chicago  and  Chicago  can  not  be 
helped.    I  do  not  see  what  anybody  can  do. 

Mr.  Stevens.  What  occasioned  that  delay,  congestion  of  business! 

Mr.  Rice.  Yes,  sir;  congestion  of  business. 

Mr.  Bartlett.  You  say  if  this  sixteen  hours  minimum  speed  be 
adopted  it  would  be  utterly  impossible  for  you  to  comply  with  it  on 
those  branch  roads? 

Mr.  Rice.  We  would  be  fined  500  times  a  day  and  subjected  to  pen- 
alty, and  could  not  help  it.  We  can  not  make  12  miles  an  hour, 
either. 

Mr.  Bartlett.  Is  it  not  a  fact,  did  not  you  say  just  now  that  when 
you  started  a  train  upon  these  branch  roads  it  sometimes  consisted 
merely  of  an  engine  and  a  caboose? 

Mr.  Rice.  Yes,  sir. 

Mr.  Bartlett.  And  you  gather  up  the  other  cars  as  you  proceed! 

Mr.  Rice.  Yes,  sir. 

Mr.  Bartlett.  And  you  necessarily  lose  time? 

Mr.  Rice.  Of  course ;  you  can  not  help  it. 

Mr.  Bartlett.  And  you  say,  as  I  understand  you.  that  the  rate  of 
speed  does  not  exceed  8  or  10  miles  on  branch  roads? 

Mr.  Rice.  That  is  from  dne  terminal  of  the  branch  road  to  the 
other  terminal  of  the  branch  road  you  would  not  exceed  7  miles  an 
hour. 

Mr.  Bartlett.  And  it  would  be  impossible  when  you  strike  the 
main  line  to  make  up  the  timet 

Mr.  Rice.  That  is  true. 

Mr.  TowKSEND.  Have  you  any  way  freights  thrft  move  faster  than 
that?    What  time  do  they  make? 

Mr.  Rice.  Very  slow  time- 
Mr.  TowKSEKD.  Slower  than  7  miles? 

Mr.  Rice.  I  won't  say  that.  We  try  to  ffet  our  way  freights  to 
make  10  miles  an  hour,  but  we  do  not  succeed  in  it. 

Mr.  TowNSEKD.  I  have  been  informed,  and  you  will  know  whether 
or  not  it  is  correct,  that  way-freight  trains  on  the  average  road  make 
14  and  15  miles  an  hour.  I  was  wondering,  if  that  were  true,  why 
equally  fast  time  could  not  be  made  with  stock  trains,  the  same  as  id 
made  dv  way-freight  trains  that  stop  at  every  station. 

Mr.  KiCE.  You  are  dead  right  about  that.  I  do  not  believe  there 
is  a  way-freight  train  in  the  world  that  moves  over  10  miles  an  hour, 
and  there  are  very,  very  few  way- freight  trains  that  make  that  speed, 
because  they  have  to  stop  at  these  various  stations  and  switch  and 
run  onto  sidetracks  connected  with  industries  and  various  plants  at 
such  stations. 

Mr.  TowKSEND.  Did  I  understand  you  to  say  there  has  been  abso- 
lutely no  coiiu)laint  to  you  in  the  last  few  years  from  shippers? 

Mr.  Rice.  1  have  been  connected  closely  with  stockmen  tor  seyeral 
years,  and  there  has  been  no  complaint. 

Mr.  TowNSEKD.  Have  you  been  fined,  brought  into  court  for  vio- 
lations? 

Mr.  Rice.  Not  once.  We  have  not  been  fined  once  by  the  Govern- 
ment 
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Mr.  Stevens.  The  report  of  the  Solicitor  of  the  Agricultural  De- 
partment, who  has  just  been  on  the  stand,  states  that  for  the  year 
ending  June  30,  1909,  the  Chicago,  Burlington  an4  Quincy  was  fined 
and  paid  18  separate  fines  in  that  year. 

Mr.  Rice.  T  never  heard  of  it. 

Mr.  Wanger.  And  16  the  year  before. 

Mr.  Rick.  I  never  heard  of  it.  I  was  going  to  qualify  my  remark 
by  saying  I  had  not  heard  of  it  if  there  had  been  such  a  fine. 

Mr.  Stj^vens.  l\Tiere  do  you  live? 

Mr.  Rice.  At  Chicago. 

Mr.  Stevens.  And  10  of  these  fines  were  paid  in  Chicago. 

Mr.  Rice.  T  wanted  to  qualifv'  my  remarks  by  saying  I  did  not 
know  sure  about  that.  But  think  of  13  cases.  We  are  the  largest 
stock  railroad  in  the  world.  I  do  n<jt  moan  we  are  just  a  little 
larger,  but  we  are  very  much  the  largest. 

Mr.  TowNSEND.  I  was  wondering,  inasmuch  as  you  had  not  heard 
of  the  court  ca^es  brought  against  you  for  violation  of  the  law,  if 
you  would  know  about  the  complaints  of  the  shippers. 

Mf.  Rtce.  Of  course  I  might  not  know  about  all  complaints  of  the 
shippers,  but  I  think  I  would.  I  am  pretty  sure  I  would.  As  to 
the  fines,  T  was  down  here  four  years  ago.  I  came  down  to  see  the 
Secretar}'  of  Agriculture  about  the  twenty-eight-hour  law.  We 
were  all  checked  up  about  obeyance  and  compliance  with  that  law. 
I  was  one  of  the  comnfittee  of  three  or  four  who  called  upon  him  to 
try  and  help  and  get  the  railroads  to  obey  the  law  honestly.  They 
had  a  number  of  cases  against  us  at  that  time.  They  had  a  whole 
lot  of  cases  against  my  railroad.  If  they  had  imposed  all  of  those 
fines  and  prosecuted  us,  it  would  have  cost  us  a  good  deal  of  money, 
but  they  did  not  do  so  on  our  promise  and  the  promises  of  several 
others  of  us  that  we  would  try  and  make  an  honest  effort  to  obey 
the  law,  and  so  they  let  us  off. 

For  two  years  I  was  in  pretty  close  touch  with  the  Department  of 
Agriculture  and  with  Doctor  Melvin.  I  called  on  Doctor  Melvin 
several  times  to  inquire  how  we  were  doing,  what  complaints  he  had. 
and  it  was  very  pleasing  to  me  to  hear  Doctor  Melvin  tell  of  the  very 
satisfactory  wav  in  which  the  Chicago,  Burlington  and  Quincy 
handled  its  stock. 

I  am  very  sorry  I  did  not  know  about  those  13  cases,  because  I 
do  not  thinlc  that  is  a  very  bad  record  for  a  railroad  that  handled 
in  1907  139,000  cars  of  stock.  The  next  railroad  in  the  world  to 
that  was  the  Chicago  and  Northwestern,  which  handled  103,000,  and 
next  to  that  was  the  St.  Paul,  which  handled  84,000. 

Mr.  Bartlett.  Do  you  run  separate  stock  trains,  or  do  you  run  the 
stock  cars  in  mixed  trains? 

Mr.  Rice.  We  try  to  run  separate  stock  cars  whenever  we  possibly 
can.     We  can  not  do  that  on  the  branches,  of  course. 

Mr.  Bartlett.  Is  not  a  good  deal  of  this  delay  due  to  the  picking 
up  of  cattle  cars?  Does  not  some  delay  occur  in  picking  up  addi- 
tional cars  in  these  cattle  trains? 

Mr.  Rice.  On  our  main  line  we  try  to  marshal  these  trains,  as- 
semble the  stock  and  get  them  into  stock  trains,  and  not  have  any 
dead  freight  or  any  other  class  of  freight  with  them. 
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Mr.  Bartlett.  Do  you  ever  have  separate  trains  of  stock  alone 
and  no  other  freight  with  it? 

Mr.  Rice.  Oh,  yes,  sir;  every  day. 

Mr.  Bartlett.  And  does  the  same  delay  occur  as  would  occur  in 
picking  up  all  kinds  of  freight  and  putting  it  in  the  stock  train  ? 

Mr.  KicE.  Yes,  sir.  It  takes  as  long  to  pick  up  a  car  of  stock  as  a 
car  of  dead  freight.  Only  I  say  when  we  assemble  our  stock  on  the 
main  line  at  terminal  pomts  and  at  larger  points  we  try  to  make 
them  up  into  a  full  train,  so  that  they  will  not  be  bothered  with  pusli 
freight,  and  they  go  from  that  point  to  the  market.  My  headquar- 
ters have  been  at  Galesburg.  They  are  not  there  now,  but  they 
were  for  thirty  years,  and  I  always  tried  to  make  stock  up  into  sepa- 
rate trains.  There  are  thousands  of  times  I  have  seen  20  stock 
trains  leave  my  division  and  go  to  Chicago,  163  miles,  without  a  car 
of  anything  else  in  them. 

Mr.  Bartlett.  When  you  have  a  separate  stock  or  cattle  train, 
does  the  same  delay  occur? 

Mr.  EicE.  In  picking  up  ? 

Mr.  Bartlett.  Yes. 

Mr.  Rice.  Yes,  sir. 

Mr.  Bartlett.  Without  picking  up  any  other  except  that? 

Mr.  Rice.  Of  course  the  delay  is  the  same.  As  1  have  already 
explained,  we  make  up  solid  stock  trains  at  Galesburg,  the  con- 
verging point  where  stock  comes  from  various  directions.  We  get 
the  buUc  of  it  and  there  is  an  opportunity  for  us  to  make  up  solid 
trains,  and  we  try  to  dp  that  and  keep  the  dead  freight  out  of  the 
stock. 

Mr.  Bartlett.  As  I  understand  you,  you  say  you  could  not  obey 
the  16-mile  minimum  even  if  it  was  applicable  alone  to  stock  trains? 

Mr.  Rice.  No,  sir.  If  no  dead  freignt  was  put  in  it,  we  could  not 
do  it.  At  my  station,  at  Galesburg,  where  1  had  absolute  charge, 
we  would  have  five  or  six  or  seven  trains  of  stock  come  in  from 
various  directions,  all  converging  at  this  point  and  coming  together 
within  a  period  of  two  or  three  hours.  We  tried  to  cet  this  stock 
together.  We  would  have  to  pick  it  out  of  one  train,  this  train  and 
another  train,  assemble  it,  ana  get  it  into  one  train.  The  stockmen 
preferred  not  to  have  any  dead  freight  in  their  trains. 

Mr.  Knowlands.  After  you  get  it  into  one  train^  in  going  from 
one  point  to  another  point  you  can  easily  make  12  miles  or  16  miles? 

Mr.  Rice,  Yes,  sir. 

Mr.  Knowlands.  For  instance,  the  stock  arrives  at  one  given 
point.  Of  course  this  is  not  on  your  line,  but  say  it  is  at  Ogden, 
and  wants  to  go  to  Omaha.  If  you  made  up  a  stock  train  at  Ogden 
to  go  right  through  to  Omaha  there  would  be  no  trouble  about  the 
time? 

Mr.  Rice.  Oh,  no. 

Mr.  Wanger.  AVhat  is  the  running  time  of  stock  trains  from 
Galesburg  to  Chicago? 

Mr.  Rice.  For  about  fifteen  years,  when  I  was  in  charge  there,  I 
was  never  satisfied  if  a  stock  train  did  not  make  20  miles  an  hour 
from  Galesburg  to  Chicago.  If  any  stock  train  made  less  than  20 
miles  an  hour,  I  always  took  the  matter  up  to  see  why  it  was.  I 
knew  I  had  to  do  that.  I  knew  I  had  to  do  it  to  make  up  for 
slower  time  made  elsewhere.    Galesburg  happened  to  be  a   large 
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feeding  place,  where  we  fed  from  250  to  350  cars  of  cattle  in  one 
day.  We  had  to  unload  300  cars  of  cattle,  if  there  were  that  many, 
and  we  had  to  load  them  up.  Of  course  the  stockmen  all  wanted  to 
lie  at  that  point  until  the  very  last  minute,  so  as  to  get  into  Chicago 
at  the  proper  time.  The  proper  time  is  between  7  and  8  o'clock  m 
the  morning.  The  stockmen  always  consider — and  it  is  probably 
true — ^that  stock  that  arrives  between  7  and  8  o'clock  in  the  morning 
is  worth  from  5  to  10  cents  a  hundred  more  than  it  is  if  it  arrives 
after  9  o'clock  in  the  morning. 

Mr.  Stevens.  You  stated  that  you  did  not  ship  many  cars  of  stock 
from  Omaha  to  Chicago. 

Mr.  Rice.  Yes. 

Mr.  Stevens.  Then  you  do  not  ship  many  from  west  of  Omaha, 
from  Denver  and  those  ranges,  right  through  to  Chicago? 

Mr.  Rice.  I  meant  that ;  I  meant  that  very  little  stock  passed  the 
Missouri  River. 

Mr.  Stevens.  Do  you  get  many  stock  cars  from  the  Union  Pacific 
Railroad  in  the  course  of  a  season  transmitted  through  to  Chicago? 

Mr.  Rice.  We  do  not  get  any. 

Mr.  Stevens.  You  do  not  get  any? 

Mr.  Rice.  We  do  not  get  any;  no. 

Mr.  Stevens.  So  that  the  complaints  that  these  gentlemen  have 
made  here  to-day  would  not  obtain  as  to  your  line? 

Mr.  Rice.  No.  That  is,  I  would  not  say  that  we  did  not  get  any. 
The  Northwestern  road  is  the  connection  of  the  Union  Pacific;  it  is 
under  the  same  control  and  management,  in  a  way.  They  work  in 
harmony,  and  they  get  the  stock,  I  think,  from  the  Union  Pacific. 
We  do  not  think  we  get  any  of  it,  unless  it  is  stock  going  to  some 
local  place. 

Mr.  Wanger.  Is  the  running  time  of  stock  trains  between  Gales- 
burg  and  Chicago  the  same  as  it  was  when  you  were  living  at  Ghiles- 
burff? 

Mr.  Rice.  Yes.  I  think  we  have  improved  a  little  upon  that.  We 
have  tried  to  improve  upon  it. 

Mr.  Stevens.  Are  you  personally  familiar  with  the  .speed  of  stock 
trains  west  of  the  Missouri  River? 

Mr.  Rice.  In  a  general  way  I  am. 

Mr.  Stevens.  How  would  the  speed  of  stock  trains  there  compare 
with  the  speed  of  trains  around  Galesburg? 

Mr.  Rice.  I  have  been  out  on  the  Nebraska  lines;  I  go  out  two  or 
three  times  each  summer  or  fall  during  the  stock-shipping  periods, 
and  the  positive  orders  to  the  superintendents  of  the  diiFerent  divi- 
sions there  are  that  they  must  make  20  miles  an  hour. 

Mr.  Stevens.  That  is,  of  actual  running  time? 

Mr.  Rice.  From  the  time  they  leave  one  terminal  uptil  they  arrive 
at  the  next  terminal. 

Mr.  Stevens.  You  refer  to  division  terminals? 

Mr.  Rice.  Division  terminals;  yes.  And  I  understand  that  that  is 
done  at  a  very  great  sacrifice. 

Mr.  Stevens.  A  very  great  sacrifice  of  what? 

Mr.  Rice.  That  is,  that  other  trains  are  delayed  and  great  ad- 
vantages are  given  to  these  particular  stock  trains.  Other  trains  are 
kept  out  of  the  way,  and  they  are  run  very  light,  and  great  effort  is 
made  to  make  that  time  to  help  the  stockman;  and  it  is  right  that 
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that  should  be  done.  The}'  have  long  distances  to  travel,  and  I  am 
in  full  sympathy  with  the  fast  time  for  their  stock. 

Mr.  Wancjer.  That  is  in  Nebraska? 

Mr.  Rice.  In  Nebraska ;  yes. 

Mr.  Stevens.  Does  the  eight een-honr  law  in  Nebraska  rather  ac- 
celerate that  system  of  orders  ? 

Mr.  Rice.  I  do  not  think  it  has  anything  in  the  world  to  do  with  it. 
That  was  our  practice  before  any  such  law  was  passed. 

Mr.  Want.kr.  What  is  vour  practice  in  Missouri? 

Mr.  Rice.  We  make  fully  as  good  time  on  our  main  line^  in  Mis- 
souri as  we  do  in  Nebraska. 

Mr.  Wancjer.  Are  there  any  other  questions?  Do  you  wish  to  say 
anything  further,  Mr.  Rice  ? 

Mr.  Rice.  I  think  not. 

Mr.  TowNSEND.  Have  you  a  Northwestern  man  here  that  is  going 
to  testif3^  and  a  Union  Pacific  man? 

Mr.  Neale.  I  think  not ;  sir. 

A  Gentleman.  We  will  have  them  here  at  some  time  later. 

Mr.  Ri(  E.  I  am  very  sorry  there  is  not  a  Northwestern  man  here, 
and  a  St.  Paul  man,  or  a  Rock  Island  man.  They  are  roads  that  are 
run  through  practically  the  same  country  that  we  do.  and  they  are 
large  handlers  of  stock. 

Mr.  TowNSEND.  It  is  very  important  for  us  to  have  here  some  of 
those  gentlemen  against  whose  roads  we  have  been  taking  testimony. 

Mr.  Paulding.  If  you  can  adjourn  this  hearing  for  a  few  days,  we 
will  engage  to  see  that  the  representatives  of  some  of  those  roads  are 
here.  I  can  not  answer  fot*  the  roads,  but  I  can  answer  for  my  asso- 
ciates in  saying  that  we  will  endeavor  to  get  them  here. 

Mr.  Rice.  I  can  say  to  you  gentlemen  that  before  coming  to  this 
hearing,  before  I  left  my  fiotel,  I  wired  to  the  Chicago  managers  of 
both  those  roads  and  tol^  them  they  ought  to  be  here,  and  asked  them 
to  come  here.  I  did  not  know  whether  they  could  get  here  in  time  to 
be  heard  or  not,  but  I  have  asked  them  to  come  here.  I  thought  it  was 
their  duty  to  be  here  to  explain  the  situation  to  you. 

Mr.  Wangkr.  That  is,  you  sent  for  them  to-day? 

Mr.  Ric^.  Yes;  just  before  I  came  into  this  room. 

Mr.  Kennedy.  Where  you  maintain  a  speed  of  20  miles  an  hour 
with  these  trains,  they  are  all  uiade  up  when  they  start? 

Mr.  Rice.  Yes,  sir. 

Mr.  Kennedy.  And  they  take  on  no  more  freight? 

Mr.  Rice.  No,  sir. 

Mr.  Kennedy.  They  run  as  through  freight? 

Mr.  Rice.  Yes,  sir.  You  can  not  make  20  miles  an  hour  with  any 
train  and  do  any  work.  That  is  absolutely  a  fact.  I  have  run  20 
trains  out  of  Galesburg,  and  had  every  one  of  them  go  to  Chicago  ^a 
distance  of  1G3  miles)  in  six  hours.  I  have  had  a  passenger  tram 
that  was  due  to  leave  Oalesburg  at  12.40  midnight  (and  it  is  due  to 
leave  at  about  that  time  now),  and  I  have  had  four  or  five  stock  trains 
that  would  pull  up  from  the  yard  for  Chicago,  and  could  not  go  be- 
cause of  that  passenger  train.  They  would  have  to  wait  until  that 
Eassenger  train  was  due  to  go,  in  order  to  keep  out  of  its  way.  They 
ad  no  rights,  you  know,  against  that  passenger  train.  I,  myself, 
have  held  that  passenger  train  an  hour  at  Galesburg  many  a  time,  and 
let  four,  five,  and  six  stock  trains  go  right  out  of  town  on  that  pas- 
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senger  train's  time  and  go  to  Chicago,  and  clear  the  passenger  train's 
time. 

Mr.  Ejennedy.  What  I  was  going  to  ask  you  was  this :  What  time 
do  your  localpassenger  trains  average  over  your  lines? 

Mr.  Rice-  From  22  to  25  miles  an  hour.  We  try  not  to  have  a  local 
passenger  train  on  our  local  minor  branches  or  on  our  principal 
branches  faster  than  24  or  25  miles  an  hour. 

Mr.  Ste\'ens.  Is  that  the  running  time? 

Mr.  Rice.  That  is  the  time  from  one  terminal  to  another. 

Mr.  Stafford.  That  time  is  increasing  with  the  years  and  the  im- 
provement of  service  on  the  lines;  is  it  not? 

Mr.  Rice.  No;  it  is  not.    I  am  talking  about  branches. 

Mr.  Stafford.  Oh!    I  mean  on  the  main  line. 

Mr.  Rice.  Oh,  yes;  j^es. 

Mr.  Kennedy.  That  is  pretty  good  time  for  a  local  passenger  train 
on  a  branch  road — 22  miles  during  the  whole  run,  including  stops. 

Mr.  Rice.  Yes;  but  it  is  not  as  fast  as  the  people  would  Hkc  to 
have  it. 

STATEMENT  OF  MB.  W.  H.  NEWELL,  OF  ROCKY  MOUNT,  N.  C, 
BEPBESENTINO  THE  ATLANTIC  COAST  LINE. 

Mr.  Newelu  Mr.  Chairman  and  gentlemen,  I  just  want  to  say  a 
word  or  two  about  this  proposed  minimum  schedule  of  16  miles  per 
hour. 

Mr.  Wanoer.  You  represent  what  road? 

Mr.  Newell.  The  Atlantic  Coast  Line,  sir.  I  feel  quite  sure  that 
you  gentlemen,  and  many  of  our  friends  among  tjie  stock  growers 
and  stock  shippers  do  not  understand  the  thousand  and  one  troubles 
we  have  in  making  schedules.  I  have  been  making  schedules  and 
handling  trains  in  the  transportation  department  generally  for  over 
thirty  years  continuously.  In  order  to  make  a  schedule  of  16  or  18 
miles  an  hour,  taking  into  consideration  the  question  of  arbitraries 
(and  what  we  call  '"arbitraries"  are  water  stations,  coal  stations, 
railroad  crossings,  and  various  other  things  that  we  have  to  con- 
tend with),  we  have  got  to  run  from  30  to  35  miles  an  hour.  That 
is  a  fact. 

I  just  want  to  cite  you  one  instance  that  came  under  my  observa- 
tion last  night.  I  feel  that  I  am  quite  familiar  with  the  details  of 
this  .subject,  because  I  was  born  and  raised  on  the  railroad,  and  it 
seems  to  me  I  have  been  in  almost  every  department  connected  with 
operating.  In  passing  through  the  city  of  Richmond  last  night  I 
met  my  general  yardmaster,  and  I  asked  him  this  question :  "  How 
many  cars  of  stock  are  you  going  to  get  to-night  from  the  stock 
yards?''  He  said:  ''Six."  I  asked:  **\Miat  time  will  you  get 
them?  "  He  said :  ''  I  will  get  them  at  6  o'clock."  "  When  will  you 
forward  them  ? "  "  I  will  forward  them  on  our  regular  package 
train,  what  is  known  as  the  '  carded  train,'  at  9  o'clock." 

I  want  to  explain  that.  The  '"  caixled  train  "*  is  our  high-class 
freight  train.  We  group  three  commodities,  especially,  viz,  stock, 
perishable  freight  of  any  class,  and  merchandise  freight.  Those 
commo(iities  are  handled  on  those  trains  and  are  given  the  prefer- 
ence, and  the  service  really  ranks  next  to  the  passenger  service. 
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The  six  cars  that  he  forwarded  went  to  six  different  destinations. 
They  were  all  cut  off  at  one  place;  that  is,  one  distributing  pointy 
Rocky  Mount.  We  have  various  branch  lines  there  in  almost  every 
direction.  From  Richmond  to  Rocky  Mount,  a  distance  of  125  miles, 
the  schedule  is  five  hours  and  forty-five  minutes,  or  practically  six 
hours.  We  would  arrive  at  Rocky  Mount  at  3  o'clock  in  the  morning. 
We  would  have  one  car  of  stock  going  to  A,  another  one  to  B,  another 
one  to  C,  and  so  on.  The  local  schedules  from  that  particular  dis- 
tributing point  are  arranged,  of  course,  according  to  the  local  condi- 
tions, vaiying  from  perhaps  10  o'clock  in  the  morning  to  11  o'clock, 
12  o'clock,  and  so  on,  up  to  possibly  3  o'clock  in  the  afternoon.  As 
a  result  some  of  those  cars  would  remain  on  the  sidetrack  at  that 
point  for  several  hours.  They  would,  perhaps,  not  get  to  their  desti- 
nations in  less  than  twelve  or  fifteen  nours  from  the  time  they  started 
from  the  original  point  or  from  the  connection,  and  would  not  aver- 
age 6  miles  an  hour. 

You  understand  that  the  conditions  are  practically  the  same  on  the 
little  branch  lines.  We  have  a  great  number  of  them ;  and  that  will 
hold  good  all  the  way  from  Richmond  to  Tampa,  Fla.  If  we  were 
required  to  make  a  minimum  of  16  miles  an  hour  on  those  little 
branch  roads,  knocking  us  out  in  that  way,  where  \ye  have  compara- 
tively little  traffic,  it  would  be  absolutely  necessary  to  run  a  great 
number  of  special  trains  to  properly  care  for  one  car  of  stock.  I  am 
sure  that  would  be  verv  unreasonable;  and  I  know  you  appreciate 
that. 

I  simply  mention  that  as  an  illustration.  That  would  occur  all  the 
way  down  the  line.  There  are  many  other  objections  to  this  bill. 
Among  them  is  thjit  the  law  now  requires  railroads  to  see  that  stock 
is  fed,  watered,  and  rested  after  having  been  confined  in  the  car  for 
a  certain  length  of  time.  You  understand  what  that  is.  Si)eaking 
for  most  of  the  roads  in  the  South  (I  am  more  familiar  with  the 
roads  south  of  Washington  than  with  those  elsewhere) ,  I  do  not  know 
of  any  department  of  railroading  that  is  more  thoroughly  lined  up 
than  that  of  the  movement  of  stock,  unless  it  is  the  passenger  service. 
Mr.  McKaig,  who  spoke  here  a  few  moments  ago  very  intelligently, 
explained  that  matter.  The  management  and  all  the  railroad  people 
want  to  carry  out  this  law.  But,  unfortunatelv,  we  can  not  have  all 
of  our  men  perfect.  Therefore,  the  law  may  be  violated  sometimes. 
At  the  same  time,  we  are  doing  everything  in  the  world  we  can  to 
keep  from  violating  it.  For  the  Lord's  sake,  do  not  put  additional 
restrictions  on  us  that  will  not  help  the  matter  from  a  humanitarian 
standpoint,  but  that  will  result  in  more  expense  and  more  fines  for  us. 
We  are  now  trying  to  do  everythinff  in  the  world  that  we  can.  And 
I  feel  sure  that  after  considering  the  matter  you  will  not  favorably 
report  this  bill,  for  it  would  be  an  injustice  to  us. 

Mr.  Ste\t:n8.  Let  us  find  out  about  that.  Suppose  Congress 
should  think  it  was  necessary  in  the  interest  of  the  whole  country  to 

fmss  this  bill,  and  that  it  should  operate  rather  harshly  against  your 
ines.  Let  us  see  what  woidd  happen.  Suppose  those  six  cars  of 
stock  left  Richmond,  and  this  bill  were  in  effect,  and  you  took  them 
down  to  Rocky  Mount ;  then  what  would  you  have  to  do  to  comply 
with  this  law? 

Mr.  Newell.  We  would  simply  have  to  run  a  special  train,  sir. 
Mr.  Stevens.  You  would  run  six  special  trains,  would  you— one 
with  each  car  of  stock? 
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Mr.  Newell.  That  would  be  the  general  principle.  I  do  not 
say  that  we  would  do  that  in  every  case.  We  might  possibly  have 
some  extra  trains  going,  but  that  would  be  the  principle. 

Mr.  Stevens.  Could  you  unite  with  that  stock  mixed  trains  of 
other  merchandise  in  those  six  directions  and  make  this  time? 

Mr.  Newell.  That  would  necessitate  additional  service;  that  is 
all.  Of  course,  it  is  entirely  practicable  to  do  that,  but  it  is  addi- 
tional service. 

Mr.  Stevens.  Yes.  If  you  had  to  render  that  additional  service, 
what  would  you  do? 

Mr.  Newell.  I  do  not  know  that  I  quite  understand  what  you 
mean. 

Mr.  Stevens.  Would  you  raise  your  rates? 

Mr.  Newell.  Oh !  I  do  not  suppose  we  would  be  allowed  to  raise 
the  rates.  If  the  rates  were  commensurate  under  those  conditions, 
I  should  say  that  there  would  not  be  any  especial  objection  to  doing 
that. 

Mr.  Stevens.  If  the  shippers  of  stock  paid  you  high  enough  rates, 
then,  you  could  do  it,  could  you,  without  any  particular  objection? 

Mr.  Newell.  I  should  say  yes,  sir,  on  general  principles. 

Mr.  Stevens.  Do  you  consider  that  the  rates  you  now  get  would 
warrant  your  doing  that? 

Mr.  Newell.  No,  sir ;  we  do  not. 

Mr.  Stevens.  Then  you  would  try  to  raise  your  rates,  would  you? 

Mr.  Newell.  If  this  bill  should  become  effective,  I  should  say 
rates  should  be  raised,  by  all  means,  to  cover  the  matter. 

Mr.  Stevens.  Then  that  would  either  increase  the  price  of  stock 
to  the  consumer  or  decrease  the  tendency  of  the  farmers  to  raise 
stock? 

Mr.  Newell.  Yes,  sir. 

Mr.  Stevens.  That  would  be  the  effect,  would  it  ? 

Mr.  Newell.  Evidently. 

Mr.  Stevens.  How  long  have  you  been  in  the  traffic  business? 

Mr.  Newell.  Thirty- four  years. 

Mr.  Stevens.  Have  you  watched  the  course  of  development  of 
different  lines  of  business  along  your  road  ? 

Mr.  Newell.  Yes,  sir;  generally. 

Mr.  Stevens.  If  we  had  such  a  law  as  this  in  effect,  what  would 
the  tendency  be — to  increase  the  raising  of  stock  along  your  lines, 
because  you  gave  them  a  better  market  and  got  them  to  market 
quicker  and  in  better  condition,  or  to  decrease  the  raising  of  stock, 
because  you  might  be  obliged  to  charge  them  higher  rates?  What 
do  you  think  would  be  the  result? 

Mr.  Newell.  On  account  of  the  peculiar  conditions  that  exist 
with  us  I  do  not  know  that  it  would  materially  affect  the  business, 
sir,  for  the  reason  that  in  our  country  we  move  animals,  like  horses 
and  mules,  entirely  from  a  commercial  standpoint,  and  cattle  are 
Shipped  simply  to  near-by  points  for  slaufijhter.  It  certainly  would 
not  be  any  encourageinent  that  I  can  think  of  to  the  shipper. 

Mr.  Stevens.  Then  it  would  not  make  much  of  any  difference  along 
your  line,  would  it? 

Mr.  Newell.  Not  materially. 

Mr.  Wanger.  Is  Rocky  Mount  a  feeding  point? 

Mr.  Newell.  Yes,  sir. 
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Mr.  Wanger.  You  can  rest  these  cattle  at  that  point,  then  ? 

Mr.  Newell.  Oh,  yes,  sir. 

Mr.  Wanger.  Until  the  connecting  train  is  to  depart? 

Mr.  Newell.  Yes,  sir ;  they  could  be  rested  there  all  right  But, 
you  see,  as  a  rule,  we  can  get  them  to  destination  before  the  twenty- 
eight-hour  law  intervenes— before  they  need  rest. 

Mr.  Wanger.  The  entire  distance? 

Mr.  Newell.  Yes,  sir. 

Mr.  Wanger.  This  case  of  the  six  cars  going  to  six  diiSFerent  points 
was  somewhat  unusual,  was  it  not? 

Mr.  Newell.  No,  sir ;  it  is  not  unusual.  We  get  cars  for  Norfolk 
and  Richmond  and  Wilmington  and  Columbia  and  Charleston  and 
all  of  those  points. 

Mr.  Wanger.  What  I  mean  is.  it  is  a  little  unusual  that  there 
should  be  just  six  cars. 

Mr.  Newell.  Oh,  that  particular  number — ^yes,  sir.  That  was 
unusual.     I  simply  cite  that  as  an  illustration;  that  is  all. 

Mr.  Wanger.  It  occasionally  happens  that  there  are  six  cars  and 
they  are  all  for  one  point,  does  it  not? 

Mr.  Newell.  Yes,  sir. 

Mr.  Wanger.  That  also  happens? 

Mr.  Neweli^.  I  suppose  it  would  happen;  yes,  sir.  That  is  rea- 
sonable. 

Mr.  Wanger.  That  is  all. 

Mr.  Newell.  I  just  want  to  say  one  other  thing.  I  want  to  em- 
phasize the  fact  that  the  roads  in  the  South  give  stock  special  atten- 
tion in  the  way  of  dispatch ;  and  if  we  shouldbe  required  to  conform 
to  a  sixteen-hour  minimum,  it  would  work  a  very  great  hardship 
upon  us.  Shipments  of  stock  that  do  not  average  a  minimum  of 
16  miles  per  day  are  detained  through  causes  over  which  the  railroad 
company  has  no  immediate  control.  If  they  are  detained,  it  is  be- 
cause of  unavoidable  conditions  or  circumstances.  Ordinarily  we 
make  it.    We  want  to  make  it;  we  are  trying  to  make  it. 

Mr.  Adamson.  You  do  not  have  to  deal  with  many  full  train  loads 
of  stock,  do  you  ? 

Mr.  Neweix.  None  at  all,  sir. 

STATEMENT  OF  MR.  C.  C.  PAULDING,  ON  BEHALF  OF  THE  NEW 
YORK  CENTRAL  RAILROAD  COMPANY. 

Mr.  Paiij^incj.  Mr.  Chairman,  thore  are  gentlemen  j)resent  here 
from  several  of  the  eastern  roads — the  Pennsylvania,  tlie  New  York 
Central,  and  other  roads — to  inform  the  committee  ahoiit  the  condi- 
tions on  those  roads,  and  how  the  passa<;e  of  this  bill,  if  it  were 
passed,  would  affect  them.  But,  in  view  of  the  testimony  that  has 
been  ^iven  to-day,  this  seems  to  l)e  largely  a  western  proposition — 
that  is,  a  proposition  applicable  chiefly  to  the  railroads  west  of  the 
Mississippi  T?iver.  While  I  do  not  represent  any  of  those  railroads, 
I  am  sure  that  they  would  like  to  be  heard  upon  the  bill.  T  will  ask, 
therefore,  if  a  day  will  be  set  when  the  Union  Pacific,  the  Oregon 
Short  Line,  and  the  Chicago  and  Northwestern,  those  l>eing  the  roads 
which  have  been  mentioned  here  to-day,  can  l)e  heard  as  to  how  the 
passage  of  a  bill  of  this  sort  would  affect  them? 

Mr.  Stevkns.  If  yon  can  tell  us  how  an  act  like  this  would  affect 
vour  eastern  lines,  vou  had  better  tell  us. 


Digitized  by  VjOOQIC 


BILLS  AFFECTING    INTERSTATE   COMMERCE.  893 

Mr.  Pai  LDiNO.  Oil,  yes,  .sir;  we  have  the  men  here  to  do  it.  But  I 
wanted  to  ask  at  this  point  if  we  would  have  an  opportunity  to  have 
the  western  men  here? 

Mr.  Wanger.  We  will  consider  that. 

Mr.  Stevens.  Hearings  are  fixed  for  practically  every  day  next 
week,  so  that  riffht  now  we  could  not  fix  any  day. 

Mr.  Xeale.  Would  you  like  to  hear  from  some  of  the  eastern  rail- 
roads— ^the  Pennsylvania,  for  example? 

Mr.  Stevens.  I  think  you  had  better  tell  us  how  such  an  act  as  this 
would  operate  on  vour  Imes. 

Mr.  Stevens.  W^e  will  call  Mr.  Trump,  then. 

Mr.  Adamson.  Mr.  Chairman,  I  want  to  ask  one  of  these  gentlemen 
a  Question. 

Mr.  GrooDiNo.  I  would  like  to  ask  the  committee  whether  it  will  be 
possible,  after  the  western  roads,  or  any  of  them,  give  their  testimony 
for  the  stock  interests  of  the  countrv,  to  make  other  remarks  or  file  a 
brief  with  the  committee  in  reply?  According  to  the  statement  of 
the  gentleman  from  the  Burlington  road,  it  would  seem  to  me  that 
the  objections  made  could  be  very  easily  gotten  around.  The  bill 
could  be  so  drawn  and  drafted  as  not  to  affect  these  roads.  I  should 
like  to  ask,  therefore,  if  we  will  be  allowed  to  file  at  least  a  brief  on 
the  subject? 

Mr.  Stevens.  Oh,  yes;  we  shall  be  very  glad  to  have  you  do  so. 

Mr.  Gooding.  I  mean  after  the  testimony  of  the  railroad  people  is 
all  in. 

Mr.  Stevens.  Oh,  yes;  but  it  will  be  to  your  interest  to  put  it  in 
speedily,  and  not  delay  about  it. 

Mr.  GooDiNO.  Yes. 

Mr.  Adamson.  Mr.  Chairman,  I  want  to  ask  one  of  these  lawyei*s 
a  question;  and  I  would  just  as  soon  take  a  .shot  at  Mr.  Paulding  as 
anylK)dy  elj^.  If  he  can  not  answer  it,  it  will  at  least  serve  to  bring 
the  matter  to  the  attention  of  the  committee,  and  perhaps  they  can 
answer  it  in  their  deliberations. 

There  are  different  conditions  of  traffic  in  different  parts  of  the 
country  and  over  different  railroads.  There  are  certain  roads  over 
which  large  shipments  of  cattle  move  in  solid,  long  trains,  and  many 
of  them.  There  are  other  .sections,  like  the  one  represented  by  the 
gentleman  who  has  just  taken  his  seat — the  Atlantic  Coa.st  Line — 
where  there  is  not  much  cattle;  only  an  occasional  car,  and  some- 
times not  full  cars. 

Mr.  Paulding.  Yes,  sir. 

Mr.  .Vdamsox.  Is  there  any  way,  without  unjust  discrimination, 
in  which  we  can  arrange  for  the  accommodation  of  the  business 
under  the  different  conditions  prevailing  in  those  different  sections? 

Mr.  Pauldin(j.  There  is  no  way;  no,  sir:  because  the  conditions 
differ  so  in  different  parts  of  the  connti-y,  and  differ  so  upon  the 
different  roads.  If  we  take  the  Pennsylvania  and  the  New  York 
Central,  for  instance,  as  to  cattle  or  live-stock  traffic,  both  of  those 
roads  are  terminal  roads.  A  very  large  part  of  the  live-stock  traffic 
over  the  New  York  Central  is  export  traffic,  and  comes  through  to 
to  us.     We  originate  upon  the  lines  of  our  road  very  little  live  .stock. 

Mr.  Adamson.  Unless  you  can  so  shape  the  law  as  to  accommo- 
date the  different  .sections  and  roads  with  proper  regard  to  the  dif- 
ferent conditions,  will  it  not  inevitablv  result  in  less  accommodation 
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and  higher  charges  on  the  part  of  the  roads  in  the  sections  where 
there  are  only  few  and  small  shipments  ? 

Mr.  Paulding.  I  do  not  see  how  it  can  result  otherwise,  Judge 
Adamson;  because  what  would  be  fair  in  this  regard  to  a  road  like 
the  New  York  Central  would  not  be  fair  to  a  road,  for  instance, 
west  of  the  Mississippi  River,  which  had  a  long  mileage  and  few 
tracks. 

Mr.  Stevens.  But,  Mr.  Paulding,  could  we  not  give  a  large  juris- 
diction to  the  Interstate  Commerce  Commission  to  make  operating 
requirements  that  might  meet  the  different  situations? 

Mr.  Paulding.  I  think,  perhaps,  if  general  jurisdiction  were  given 
to  the  Interstate  Comiperce  Commission,  Mr.  Stevens,  without  nam- 
ing in  the  law  any  specific  minimum,  that  might  remove  that  objec- 
tion. 

An  average  minimum  of  16  miles  an  hour  means  a  great  deal.  If 
we  take  a  through  shipment  of  live  stock  over  the  lines  of  the  New 
York  Central,  coming  through  to  Boston  for  exiiort,  for  instance, 
it  goes  to  West  Buffalo  or  to  East  Buffalo  and  is  fed.  From  there  a 
jump  is  made  of  300  miles  to  West  Albany,  where  there  is  another 
feeding  station.  From  there  another  jump  is  made  of  200  miles  to 
Boston^  where  the  stock  is  delivered  for  export.  But  it  might  be 
very  difficult  to  average  16  miles  an  hour  from  Buffalo  to  Boston, 
because  of  the  fact  that  at  Boston  there  are  13  miles  of  terminals, 
and  when  those  cars  of  stock  arrive  at  the  western  end  of  those 
13  miles  of  terminals  the  delay  begins.  We  might  have  run  the 
shipment  over  the  main  line  from  Buffalo  to  West  Albany  at  a  rate 
of  40  miles  an  hour — which  is  very  often  done,  I  am  told,  when  the 
trains  can  use  the  passenger  tracks.  We  might  have  run  it  over 
the  Boston  and  Albany  at  a  rate  of  20  to  25  or  30  miles  an  hour — a 
rate  which,  I  am  told,  is  very  often  reached.  But  when  we  get  to 
the  terminal  at  Boston  and  have  those  13  miles  of  yard  to  go 
through — a  congested  yard  at  that — it  might  take  twelve  hours  to 
get  that  stock  over  the  13  miles  or  the  11  or  12  miles  which  might 
be  necesvsary  to  be  added  in  order  to  deliver  it,  on  account  of  the 
congested  condition  of  the  yard  and  the  fact  that  so  many  switching 
movements  have  to  be  made.  Trains  have  to  be  broken  up,  crews 
have  to  be  brought  out  to  attend  to  them,  and  all  the  thousand  and 
one  things  that  are  necessary  in  yard  operation  have  to  be  done. 
That  is  where  an  average  would  be  an  unjust  thing,  sir. 

Mr.  Stevens.  The  point  I  asked  you  about  was  this:  Could  not 
some  measure  be  framed  giving  the  Interstate  Commerce  Commission 
such  general  authority  that  they  could  make  a  different  rule  wherever 
necessity  required? 

Mr.  Pai  LDiNG.  Yes,  sir;  I  think  a  general  measure  could  be  framed 
giving  them  general  authority. 

There  is  one  thing  I  should  like  to  say  right  here  about  violations 
of  the  present  law.  The  New  York  Central  Railroad  has  been 
prosecuted  and  convicted  and  fined  in  a  number  of  cases.  In  every 
one  of  those  cases,  so  far  as  I  am  informed,  the  violation  of  the 
twenty-eiffht-hour  law  occurred,  although  the  car  or  cars  of  stock 
concerned  had  been  on  our  line  in  no  instance  more  than  four  hours, 
and  in  many  instances  less  than  an  hour,  on  account  of  the  operation 
of  the  law  and  the  way  it  is  drawn. 

Mr.  Adamson.  Mr.  Paulding,  I  want  to  ask  you  another  question 
of  general  interest.    The  representative  of  the  Atlantic  Coast  Line 
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was  just  now  asked  by  Mr.  Stevens  a  question  which  had  in  view  the 
ultimate  consumer — a  gentleman  who  is  very  rarely  referred  to  in 
these  davs,  you  know.  I  want  to  ask  you  if  there  is  not  a  very  wide 
margin  between  what  cattle  are  worth  after  both  the  cattleman  and 
the  railroad  part  with  them,  and  what  they  bring  after  the  packer 
and  the  butcher  get  through  with  them — ^what  is  charged  to  the  ulti- 
mate consumer? 

Mr.  Paulding.  I  know  what  I  pay  for  the  beef,  Judge  Adamson. 
That  is  all  I  know  about  it. 

Mr.  Wanoer.  Do  you  think  that  would  be  affected  by  the  speed- 
rate  law? 

Mr.  Pai7ij)ing.  I  should  not  dare  answer  as  to  that,  Mr.  Wanger. 

Mr.  Adamson.  If  you  could  just  pool  the  earnings  of  the  cattle- 
man and  the  railroad  and  the  packer  and  the  butcher,  you  might 
leave  the  packer  and  the  butcher  rich  and  still  raise  the  profits  of 
the  railroad  and  the  farmer. 

Mr.  Paulding.  You  might  run  up  against  the  Interstate  Commerce 
Commission's  law  against  pooling,  though. 

Mr.  Adamson.  If  you  are  going  to  fix  up  a  pooling  arrangement,  I 
should  like  to  cover  that. 

Mr.  Wanger.  Do  you  desire  to  present  anybody  else? 

Mr.  Neale.  We  should  like  to  present  Mr.  Trump. 

Mr.  Wanger.  We  shall  be  very  glad  to  hear  Mr.  Trump. 

8TATEXEHT  OF  ME.  M.  TBTJVP,  GENERAL  STTFEBINTEIIDEirr 
OF  TBAHSPORTATION  OF  THE  PENNSYLVANIA  RAILEOAD 
UNES. 

Mr.  Trump.  Mr.  Chairman,  the  conditions  on  the  Pennsylvania 
Railroad  are  practically  the  reverse  of  those  stated  by  Mr.  Rice.  We 
originate  very  little  stock,  but  we  distribute  quite  a  lot.  Our  stock 
comes  to  us  at  Pittsburg,  which  is  a  market.-  The  stock  sometimes 
lies  there  for  days  before  it  is  sold,  and  practically  starts  out  from 
that  point  as  a  new  shipment.  We  have  from  that  point  regularlv 
arranged  stock  schedules  (one  at  noon  and  the  other  at  midnight) 
running  to  Philadelphia  and  to  New  York.  Our  time  from  Pitts- 
burg to  Philadelphia  is  twenty -three  hours,  including  yard  delavs — 
an  average  speed  of  about  16  miles  per  hour.  The  time  on  our  New 
York  trams  is  twenty-six  hours — an  average  speed  of  about  17  miles 
an  hour.  Those  schedules  are  arranged  to  suit  the  markets  and  to 
suit  the  requirements  of  the  stock  shippers,  and  have  been  varied 
from  time  to  time  to  suit  their  convenience.  So  that  we  are  in  a 
peculiar  position  to  be  able  to  conform  to  this  proposed  bill  so  far 
as  those  through  movements  are  concerned.  But  the  provisions  are 
so  general  that  we  would  be  fined — I  will  not  say  500  times  a  day,  but 
certainly  a  number  of  times  per  day — ^with  our  local  movements. 

For  instance,  if  one  of  our  connections  puts  on  the  receiving  track 
five  cars  of  stock,  to  go  a  distance  of  8  miles,  we  must  get  it  there 
in  thirty  minutes,  and  we  have  not  the  necessary  power  and  crews 
and  so  on  available  at  that  place.  So,  unless  we  know  that  that 
stock  is  going  to  arrive  there,  and  get  an  engine  to  move  it  specially 
from  that  point  for  that  8  jniles,  we  are  going  to  be  fined  $500.  That 
is  where  we  think  uniformity  in  a  law  like  this  is  going  to  cause  a 
great  deal  of  injustice.    Our  stock  is  handled  as  a  preference  move- 
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ment.  There  is  nothing  handled  faster  on  the  road  except  our  pas- 
senger trains.  But  when  it  comes  to  this  local  stock,  which,  for  in- 
stance, is  ^ing  to  Baltimore,  it  must  leave  the  train  at  Harrisburg, 
It  is  distributed  along  at  York  and  various  places.  We  get  small 
quantities  of  stock  at  Buffalo  and  Erie,  which  come  down  on  trains 
which  are  principally  run  on  fast-freight  schedules.  They  come  into 
Harrisburg,  and  there  they  are  broken  up  and  distributed.  On  all 
such  movements  as  that  we  could  not  conform  to  a  16-mile-per-hour 
speed,  taking  in  account  the  difficulty  in  making  our  connections.  So 
far  as  our  through  movement  is  concerned,  the  law  would  not  affect  it. 

Mr.  Wanoer.  What  rate  of  speed  do  your  fast-freight  trains  make? 

Mr.  Trump.  Our  fast  freights?  They  are  run  practically  on  the 
same  schedules — 17  to  20  miles  per  hour,  including  yard  delays. 

Mr.  Stafford.  Has  the  Baltimore  and  Ohio  Railroad  any  faster 
schedule  for  fast  freight? 

Mr.  Trump.  I  do  not  think  so.  We  all  make  about  a  third-morning 
delivery  in  Chicago,  which  is  our  fast  merchandise  business  west- 
bound, and  have  a  similar  service  eastbound. 

Mr.  Wanger.  Are  there  any  other  questions? 

Mr.  Trump.  That  is  all  I  have  to  say. 

STATEMENT  OF  MB.  C.  W.  GALLOWAY,  STTPEEINTEiroEKT   OF 
TRANSPOBTATION,  BALTIMORE  AND  OHIO  BAILBOAD. 

Mr.  Galloway.  Mr.  Chairman  and  gentlemen,  as  I  understand  this 
bill,  it  does  not  make  any  provision  for  whether  your  railroad  is 
equipped  with  single  track,  double  track,  three  tracks,  or  four 
tracks.  Speaking  for  the  Baltimore  and  Ohio,  I  thuik  we  distribute 
more  stock  than  we  originate.  We  do  originate  some  stock  through 
the  Shenandoah  Vallev  and  through  West  Virginia.  Furthermore,  as 
I  understand  it,  the  bill  requires  an  avera^  speed  of  16  miles  per 
hour  regardless  of  the  conditions' under  which,  from  absolute  neces- 
sity, you  must  collect  that  stock.  For  instance,  take  the  country 
through  the  Shenandoah  Valley:  We  will  distribute  there  in  con- 
nection with  the  Southern  Railway  probably  40  cars  for  stock  on 
a  specified  day,  usually  to  reach  the  market  on  Monday  morning. 
We  will  start  an  engine  out  at  the  south  end  to  pick  up  the  stock 
that  is  loaded  on  our  line,  deliver  it  to  the  Southern  Road,  and  they 
will  go  along  and  pick  up  stock  on  their  line.  They  deliver  that 
train  back  to  us  at  Strasburg  Junction,  and  we  are  ready  to  move  it 
immediately.  There  is  not  a  single  thing  on  that  train  but  stock,  and 
there  is  not  a  single  bit  of  work  done  but  picking  up  that  stock.  We 
take  it  to  Brunswick,  where  we  put  it  in  the  train  for  Baltimore  or 
for  the  I^nion  Stock  Yards.  The  average  speed  of  that  train  from 
Brunswick  to  Baltimore  is  a  little  betler  than  17  miles  i>er  hour. 
But  when  we  add  the  len^h  of  time  it  took  to  collect  that  stock 
through  the  Shenandoah  Vallev  to  our  total  running  time  we  have 
an  average  of  somewhere  around  10  or  12  miles  an  hour. 

The  same  condition  obtains  in  West  Virginia,  where  we  collect 
cattle  from  10  or  12  stations.  At  times  we  will  arrive  at  the  station 
with  a  crew  doing  nothing  but  collecting  cattle.  I  have  known  of 
instanco  where  the  stockman  had  not  arrived,  and  by  the  time  the 
crew  was  ready  to  go  he  would  turn  up  with  his  cattle,  after  having 
driven  them  some  10  or  12  miles  and  probably  having  had  his  own 
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troubles  in  getting  there.  AVe  would  wait  for  him.  AVe  woiihl  come 
to  the  junction  of  tlie  main  line,  where  we  would  have  a  train  that 
would  be  making  18  miles  an  hour.  If  we  add  the  time  consumed  in 
picking  up  that  stock  to  the  total  running  time  of  our  main-lino 
train,  w^e  have  vei-y  materially  reduced  the  average  below  10  miles  an 
hour.  The  same  condition  would  prevail  on  a  special  schedule  that 
we  have  from  Chicago  to  New  York,  or  from  Chicago  to  Baltimore, 
for  export  cattle,  which  would  give  us  an  average  speed  of  18  miles 
an  hour.  We  would  put  on  that  train  at  the  junction  point  the  cattle 
collected  along  the  branch  line,  and  our  average  wduld  be  reduced. 
As  I  understand  this  bill,  that  time  would  Ix^  added  to  the  total  time 
the  stock  was  in  transit  after  having  been  ^s^embled  into  a  train. 

Some  mention  was  made  of  tonnage  trains,  and  I  got  some  en- 
lightenment on  that  subject  that  T  had  never  had  before,  to  the  effect 
that  a  railroad  does  not  care  how  slowly  it  moves  its  trains.  Tonnage 
is  all  right,  and  is  properly  used  for  slow  freight,  and  I  think  all 
well-regulated  railroads  have  a  tonnage  rating  that  is  automatic  in 
its  application  as  regards  the  temperature  which  may  exist  at  the 
various  periods.  But  when  it  comes  to  important  freight  like  stock, 
and  what  we  call  quick-dispatch  freight  (that  is,  high-class  mer- 
chandise), the  tonnage  rating  is  not  applied  in  the  sense  that  it  is  ap- 
plied to  what  we  call  the  extra  trams  or  the  heavy  freight.  Our 
rule  has  been  that  we  limit  a  fast  freight  train  to  40  loads.  We  will 
run  a  solid  stock  train  and  take  30  loads.  But  if  we  are  required  to 
fill  out  a  stock  train,  we  fill  it  out  with  high-class  freight — freight 
that  will  stand  speed. 

Another  point  where  we  could  not  comply  with  a  16-hour  law  is 
in  distributing  cattle  that  may  go  to  points  south  via  Potomac  Yard, 
over  here  at  the  south  end  of  the  Long  Bridge.  It  is  54  miles  from 
Brunswick  to  Potomac  Yard.  It  would  require  about  six  hours  to 
make  the  run  and  get  through  Washington,  through  the  density  of 
the  passenger  traffic,  around  through  our  Alexandria  branch,  through 
the  Virginia  avenue  tunnel,  and  around  over  the  line  that  feeds  the 
terminal  from  the  south  end.  Our  speed  would  be  less  than  an  aver- 
age of  16  miles  per  hour,  notwithstanding  the  fact  that  we  move 
whenever  there  is  an  opportunity  on  the  track  to  move. 

Mr.  Wanger.  About  what  would  your  speed  be,  under  the  condi- 
tions you  have  just  named,  at  that  point? 

Mr.  Galloway.  Do  you  mean  going  south  ?  About  9  miles  an  hour. 
That  is  what  the  average  would  be,  notwithstanding  the  fact  that  we 
may  have  run  those  cattle  30  miles  an  hour.  For  21  miles  of  the  line 
we  w^ould  probably  run  it  at  30  miles  an  hour;  but  we  can  not  get 
through  these  heavy  traffic  centers  at  that  rate  where  there  are  so 
many  trains. 

With  us  stock  is  next  to  passenger  trains.  We  do  not  hesitate, 
however,  if  we  want  to  fill  that  stock  train  out  to  a  speed  that  can 
make  the  schedule,  to  fill  it  out  with  high-class  freight,  such  as  meat 
or  fruit  or  any  high-class  merchandise  that  will  stand  speed.  We  are 
not  accustomed  to  filling  it  out  wnth  rails  or  heavy  freight  that  we 
do  not  desire  to  run  so  last.  Of  course,  there  is  other  traffic  that  has 
to  move  besides  cattle.  We  have  lots  of  things  to  contend  with  in 
operating  a  railroad.    If  we  only  had  that  one  train  to  operate,  I 

fuess  we  would  get  probably  any  speed  that  you  wanted.    But  we 
ave  other  things  to  contend  with ;  and  you  may  get  a  high  speed  at 
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certain  points  that  is  reduced  by  conditions  that  you  can  not  control 
at  other  points. 

Mr.  Stafford.  The  Baltimore  and  Ohio  is  a  single-track  road,  is  it 
not,  generally  speaking? 

Mr.  Galloway.  The  Baltimore  and  Ohio  is  a  double-track  road. 
We  have  a  double-track  road  from  Philadelphia  to  Chicago  Junction; 
and  about  60  per  cent  of  the  Chicago  division  is  double  track.  The 
Southwestern  line  is  double  track  for  389  miles,  to  Grafton,  and  then 
it  is  a  single  track,  with  sections  of  second  track. 

Mr.  Stafford.  This  bill  would  be  more  diflScult  of  enforcement  on 
single-track  and  partially  double-track  roads  than  on  the  complete 
double-track  and  more-track  roads? 

Mr.  Galloway.  In  my  judgment  the  bill  is  almost  impracticable 
on  a  single-track  railroad. 

Mr.  Stafford.  The  roads  in  the  far  West  and  the  grain  States  are 
largely  single-track  roads? 

Mr.  Galloway.  Yes,  sir.  I  got  the  impression  to-day  that  wh«a 
you  went  west  you  found  there  was  not  any  effort  made  to  move 
anything.  But  I  was  at  the  coast  a  few  years  ago  on  a  limited  pas- 
senger train  on  a  western  line.  I  had  been  timing  the  train,  and  on 
one  or  two  sections  of  the  track  I  found  that  we  had  reached  a  speed 
of  82  miles  an  hour.  This  was  on  the  Denver  Limited.  To  my  sur- 
prise I  passed  two  stock  trains  ffoing  in  the  same  direction,  but  on 
the  opposite  track.  I  thought  that  was  pretty  fine  railroading,  al- 
though I  got  the  impression  to-day  that  in  the  West  they  do  not  do 
anything.  I  think  that  is  .trying  to  get  the  stock  over  the  road.  I 
imagine  that  stock  must  have  been  running:  40  or  50  miles  an  hour. 
So,  notwithstanding  the  fact  that  we  get  high  speed  out  of  the  stock 
trains  at  certain  points,  when  you  come  to  the  average  conditions 
that  you  can  not  control  it  is  pretty  hard  to  maintain  the  limit  that 
this  bill  provides  for.  And  as  I  say,  on  single  track  I  judge  it  would 
be  almost  impracticable,  unleas  you  had  nothing  else  to  move. 

Mr.  Kennedy.  Do  you  think  a  minimum  limit  of  10  miles  an  hour 
could  be  maintained? 

Mr.  Galloway.  Yes,  sir.  I  also  want  to  add  that  the  disposition 
of  all  operating  officers  is  to  move  their  traffic  as  rapidly  as  they 
can.  That  is  what  you  measure  your  efficiency  by.  The  higher  aver- 
age mileage  you  get,  the  greater  your  efficiency  is;  and  you  do  not 
get  high  average  mileage  by  letting  trains  drag  over  the  road.  Some 
of  the  testimony  that  has  been  offered  here  has  been  different  from 
my  experience. 

Mr.  Wanger.  Are  there  any  other  questions?  If  not,  we  are  very 
much  obliged  to  you. 

STATEIMTENT  OF  MR.  G.  P.  BRADFIEID,  OF  BUFFALO,  N.  Y.,  EEPRE- 
SENTING  THE  NEW  YORK  CENTRAL  RAILROAD  COMPANY. 

Mr.  BRAoriELD.  Mr.  Chairman,  Mr.  Paulding,  of  our  legal  de- 
partment, seems  to  have  covered  pretty  thoroughly  the  matter  of 
now  stock  is  handled  on  the  New  York  Central.  He  did  not  men- 
tion, however,  the  stock  that  originates  on  our  line.  There  is  very 
little  of  it,  but  it  comes  from  a  single-track  branch,  say.  a  distance 
varying  from  75  to  100  miles,  before  it  strikes  the  main  line. 

Mr.  Wanger.  What  branch  is  that? 
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Mr.  Bradfield.  That  is  the  Rome,  Watertown  and  Ogdensburg. 
That  is  one  of  them.  There  is  a  little  coming  from  what  we  call  the 
Canandaigua  and  Batavia  branch.  There  might  be  a  little  coming 
from  the  Auburn  branch,  but  there  is  very  little  of  it.  There  is, 
however,  enough  of  it  so  that  if  we  had  this  16-miles-an-hour  law 
we  would  certainly  be  fined  once  or  twice  a  week.  Those  shipments 
.are  usually  made  once  or  twice  a  week  and  are  mostly  for  the  local 
markets. 

Mr.  Wanger.  What  rate  of  speed  is  actually  maintained? 

Mr.  Bradfield.  We  are  in  just  about  the  same  fix  that  these  other 
gentlemen  have  mentioned.  We  could  not  pick  up  stock  on  these 
branch  lines  and  make  over  8  or  10  miles  an  hour  with  it,  because 
we  have  very  little  of  it,  and  on  account  of  the  stopping  and  loading. 
Oftentimes  there  have  to  be  two  or  three  cars  loaded  at  one  station, 
and  tlie  chutes  are  so  arranged  that  the  shipper  can  only  load  about 
one  car,  and  then  he  has  to  wait  for  the  engine  of  the  train  to  come 
and  place  the  next  car,  which,  of  course,  delays  the  movement  of  the 
stock  that  is  already  picked  up.  I  have  known  of  instances  where 
the  engine  would  have  to  wait  for  the  loading  and  for  what  they  call 
the  coopering  of  the  cars.  There  would  be,  perhaps,  sheep  and  hoffs 
and  calves  all  on  the  same  cars — small-lot  shipments;  and  it  would 
all  come  under  the  head  of  stock,  as  I  toke  it. 

With  our  through  stock,  such  as  is  delivered  to  us  by  our  connec- 
tions, we  make  fairly  gooa  time.  We  aim  to  make  16  miles  an  hour. 
We  do  not  always  succeed  in  doing  it.  We  sometimes  make  quite  a 
little  better  than  that.  But  there  is  a  lot  of  stock  delivered  to 
within,  say,  7  or  8  miles  of  our  stock  yards.  We  can  not  move 
that  from  the  point  where  it  is  delivered  to  us  to  the  yards  short 
of  anywhere  from  one  to  three  hours,  on  account  of  the  congested 
conditions  in  that  territory.  Further  than  that,  it  may  come  to 
us  at  a  time  when  we  are  not  prepared  to  handle  it  right  on  the 
spot.  We  have  to  send  an  engine  7  or  8  miles  to  it.  We  will  get 
two  cars,  sajr,  at  10  o'clock  in  the  morning;  we  may  get  two  cars 
at  11  o'clock  in  the  morning;  perhaps  one  or  two  cars  at  2  o'clock  the 
next  noon,  and  so  on.  But  tnat  stock,  as  a  rule,  goes  to  the  yards, 
is  watered  and  fed,  and  is  what  is  called  "  sale  "  stock.  It  is  usually 
resold  there,  and  then  reshipped  later — maybe  not  for  two  or  three 
days.  Those  are  the  cases,  I  think,  that  Mr.  Paulding  had  reference 
to,  where  we  are  fined  for  exceeding  the  twenty-eight-hour  limit.  The 
time  was  practically  up  when  the  stock  was  delivered  to  us,  but  we 
could  not  get  it  to  the  yard  short  of  two  or  three  hours — ^just  enough 
to  make  us  responsible  for  it. 

I  do  not  know  of  anythiilg  else  that  I  can  say  to  you,  unless  there 
is  some  question  you  would  Tike  to  ask  me  about  it.  I  do  think  this, 
though,  from  an  operating  standpoint :  I  have  been  in  the  operating 
service  for  something  over  thirty  years,  and  I  do  not  believe  it  would 
be  wise  for  any  law  to  be  passed  directing  the  railroad  companies  as 
to  what  speed  they  diould  average  with  their  traffic,  either  stock  or 
any  other  traffic.  I  may  be  entirely  wrong,  but  that  is  mv  judgment. 
It  means  maintaining  an  average  speed  of  16  miles  an  hour,  and  I 
know  this  to  be  a  fact,  because  we  are  practicing  it  practically  every 
day.  We  have  to  run  our  stock  trains  35,  40,  or  45  miles  an  hour 
wherever  we  can,  because  there  are  so  many  places  where  we  can 
not  run  them  fast,  and  there  are  so  many  delays  that  have  already 
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been  mentioned,  such  as  coaling  your  engine  en  route,  watering  your 
engine,  changing  engine  and  crews,  getting  through  the  congested 
yards,  and  getting  down  over  territory  like  the  Hudson  division  of  the 
New  York  Central,  where  sometimes  they  lie  for  two  and  three  and 
four  hours  on  a  side  track  waiting  for  high-class  passenger  trains. 
They  could  not  make  10  miles  an  hour  to  save  them  down  there. 

Mr.  Knowland.  Is  it  detrimental  to  stock  to  run  faster  than  30 
or  40  miles  an  hour  ? 

Mr.  Bradfield.  I  should  say  that  would  depend  somewhat  upon 
the  kind  of  track  you  have.  If  you  have  a  good,  smooth  rail  and  a 
good  roadbed,  I  do  not  think  we  hurt  the  stock  in  running  30  or  40 
miles  an  hour.  We  seldom  do  that  unless  we  do  it  on  our  passenger 
tracks.  We  would  not  like  to  go  at  that  speed  on  the  freight  tracks, 
because  they  are  not  as  smooth-running  tracks  as  the  others. 

Mr.  Kennedy.  It  would  depend  a  good  deal  on  the  care  with  which 
the  engineer  started  and  stopped  his  train? 

Mr.  Bradfield.  Yes,  sir;  especially  stopping.  He  can  not  start 
very  fast,  anyhow.  He  might  jerk  the  first  car  or  two,  but  he  has  to 
start  off  slowly.     But  he  can  stop  pretty  quickly  sometimes. 

Mr.  Wanger.  Are  there  any  questions?     That  is  all,  Mr.  Bradfield. 

STATEMENT  OF  MR.  J.  C.  TUCKER,  OF  NEW  YORK  CITY,  REPRE- 
SENTING THE  ERIE  RAILROAD. 

Mr.  Tucker.  Mr.  Chairman,  the  Erie  Railroad  is  peculiarly  situ- 
ated, so  far  as  this  bill  is  concerned.  Practically  all  of  the  stock  we 
handle  originates  on  the  railroad  in  small  lots.  It  is  gathered  in 
from  main-line  divisions  and  from  side-line  divisions,  of  which  there 
are  a  number.  The  method  of  collecting  the  stock  on  the  side-line 
and  main-line  divisions  is  to  pick  the  stock  up  in  local  trains — pick- 
up trains  or  way- freight  trains — and  assemble  it  at  the  terminal  for 
a  through  main-line  train.  The  stock  delivered  from  connections  is, 
of  course,  sometimes,  and  in  fact  frequently,  delivered  when  we  have 
no  through  main-line  trains  upon  which  to  take  it.  However,  the 
main  object  is  to  assemble  the  local  stock  as  it  is  loaded  to  a  terminal 

Eoint,  where  it  can  be  made  up  in  a  through  train  for  New  York,  that 
eing  the  principal  point  of  destination. 

The  operating  conditions  are  these:  We  have  approximately  1,000 
miles  of  road  from  Chicago  to  New  York.  Approximately  500  miles 
of  that  distance  is  single  track.  Of  course  it  passes  through  a  rather 
rolling  country  where  the  grades  are  not  bau,  and  yet  they  are  not 
favorable.  We  have  many  miles  of  1  per  cent  grades  or  better.  The 
division  terminals  between  Chicago  and  New  York  are  occasionally 
congested,  and  there  are  many  operating  reasons  on  the  long  haul 
why  we  could  not  consistently  maintain  an  average  minimum  rate 
of  speed  of  1(5  miles  per  hour.  We  are  doing  everything  possible  to 
live  up  to  the  strict  uiterpretation  of  ^he  present  law.  We  are  en- 
deavoring to  move  our  stock  with  promptness,  and  the  stock  is  gen- 
erally moved  in  what  we  call  our  *'  fast-freight  trains  "  from  the  ter- 
minal points.  We  rarely  v\m  a  stock  train;  very  rarely.  Almost  all 
of  the  shipments  of  stock  in  the  manifest  or  fast-freight  trains  are 
carried  in  from  5  to  7  or  8  cars.  Occasionally  there  are  more  than 
that,  possibly  12  or  15  cars.  But  rarely,  as  I  said  before,  do  we  have  a 
full  train  of  stock  from  Chicago  to  New  York,  or  from  Buffalo  to 
New  York. 
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Mr.  Wanger.  These  5*  to  15  ears  are  joined  with  how  many  other 
cars  to  make  a  train  load? 

Mr.  Tucker.  The  rating  of  our  manifest  trains  of  course  varies  on 
the  12  main-line  divisions  oetween  Chicago  and  New  ^ork  on  account 
of  the  grades.  On  some  divisions  we  willhandle  more  than  on  others* 
For  illustration :  In  the  West  we  will  probably  haul  on  the  manifest 
trains  33  to  35  or  38  or  40  cars  where  the  grades  are  favorable.  On 
the  divisions  where  the  grades  are  not  favorable  we  will  handle  from 
32  to  33  or  34  cars.  On  the  New  York  division,  from  Port  Jervis  to 
the  Jersey  City  terminal,  of  course  we  have  heavy  passenger  traffic  all 
through  the  territory;  and  it  frequently  occurs  that  our  manifest 
trains  which  have  a  Jew  cars  of  stock  in  them  are  delayed  on  account 
of  the  large  number  of  passenger  trains,  particularly  during  the 
morning  rush  hours.  However,  we  endeavor  to  keep  a  very  close 
check  on  all  of  those  trains  approaching  the  terminal.  "We  have 
frequently  cut  the  tonnage  down,  say,  as  fer  back  as  200  miles  out  of 
the  terminals,  so  that  we  could  make  the  market,  for  illustration ;  and 
things  of  that  kind  are  done.  It  depends  entirely  upon  the  conditions. 
But  it  would  be  almost  impossible  tor  us  to  maintain  a  fixed  minimum 
rate  of  speed  under  our  operating  conditions  of  so  much  single  track, 
etc 

As  I  said  before,  we  are  doing  everything  we  can  to  comply  with 
the  present  law ;  and,  so  far  as  I  personally  konw,  we  have  not  had 
any  complaints  of  any  consequence  as  to  the  manner  of  the  handling 
of  the  stock. 

Mr.  Stafford.  What  is  the  average  time  of  your  through  freight 
trains  from  New  York  to  Chicago? 

Mr.  Tucker.  About  sixty  hours;  from  fifty-seven  to  sixty  hours. 
While  we  do  make  on  our  manifest  trains  from  12  to  15  and  16  miles 
per  hour  (and  of  course  we  increase  that  speed  where  we  can,  where 
the  conditions  are  such  that  we  can),  we  have  to  run  faster,  and  in 
fact  as  high  as  40  miles  an  hour,  to  try  to  get  the  train  to  its  final 
destination,  which  is  New  York. 

Mr.  Paulding.  That  is  all  we  have  to  present  this  afternoon,  Mr. 
Chairman. 

(The  committee  thereupon  adjourned  until  to-morrow,  Saturday, 
February  12,  1910,  at  10  o'clock  a.  m.) 


(The  chairman  presented,  to  be  inserted  as  a  part  of  the  record  of 
the  hearing,  the  following  letter  from  the  Secretary  of  Agriculture 
and  copies  of  certain  state  laWs  in  relation  to  the  transportation  of 
live  stock:) 

Depabtmbnt  of  Aobicultube, 

Office  of  the  Secretary, 
Washington,  D.  C„  January  31  y  1910. 
Hob.  James  R.  Mann, 

Chairman  Cmnmittee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  Washington,  D.  C. 
Sib:  Receipt  is  acknowledged  of  your  letter  of  January  25,  1910,  inclosing  a 
^opy  of  H.  R.  19041,  entitled  "An  act  to  prevent  cruelty  to  animals  while  in  transit 
by  railroad  or  other  means  of  transportation  from  one  State  or  Territory,  or  the 
Distrlcfof  Columbia,  into  or  through  another  State  or  Territory,  or  the  District 
Qt  Columbia  and  repealing  sections  4386,  4387,  4388,  4389,  and  4390  of  the  United 
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States  Revised  Statutes,"  and  requesting  the  views  of  this  department  regard- 
ing the  bill. 
If  enacted  into  law,  the  bill  will  require,  in  effect : 

1.  That  common  carriers  subject  to  the  present  statute  shall  maintain  on  all 
trains  transporting  live  stock  an  average  minimum  speed  of  not  less  than  16 
miles  per  hour.     (Sec.  3.) 

2.  That  if,  after  a  hearing,  the  Interstate  Commerce  Commission  should  decide 
that  any  carrier  can  not  maintain  a  rate, of  not  less  than  16  miles  per  hour 
on  stock  trains,  owing  to  adverse  physical  conditions,  the  said  carrier  may 
thereafter  maintain  on  stock  trains  a  mimimum  rate  of  not  less  than  12  miles 
per  hour,  over  that  part  of  its  system  on  which  the  adverse  physical  conditions 
obtain.     (Sec.  4.) 

3.  That  any  common  carrier  subject  to  the  act  which  fails  to  maintain  a  mini- 
mum speed  of  16  miles  per  hour,  as  provided  in  section  3,  or  a  minimum  speed 
of  12  miles  per  hour,  as  provided  in  section  4,  shall  be  liable  upon  conviction, 
for  each  shipment  so  delayed,  to  a  penalty  of  not  less  than  $100  or  more  than 
$500.     (Sec.  5.) 

4.  That  the  penalties  therein  created  shall  be  recovered  by  civil  action  In  the 
circuit  or  district  court  holden  in  the  district  where  the  offense  was  committed. 
(Sec.  6.) 

For  your  information  in  this  connection  I  inclose  a  copy  of  the  present  act 
in  the  form  it  would  assume  should  this  bill  become  law. 

As  you  are  perhaps  aware,  the  original  act  of  Congress  to  prevent  cruelty  to 
animals  by  common  carriers  in  the  course  of  interstate  transportation  was 
passed  by  the  Forty-second  Congress,  third  session,  and  approved  by  the  President 
on  March  3,  1873  (17  Stat.,  584).  This  act  was  incorporated  in  the  Revised 
Statutes  of  the  United  States,  first  edition,  as  sections  4386  to  4300,  inclusive. 
The  present  statute,  commonly  known  as  the  "  twenty-eight-hour  law,"  supiile- 
mented  the  sections  of  the  Revised  Statutes,  and  became  effective  on  June  29, 
1006  (34  Stat.,  607).  Improved  by  Congress  from  time  to  time,  as  defects  be- 
came apparent  In  Its  practical  enforcement,  the  act  to-day  represents  one  of  the 
most  humane  and  effective  pieces  of  federal  legislation  on  the  statute  hooks. 

I  had  not  had  occasion  to  consider  the  bill  you  sent  me.  It  was  drafted, 
substantially  In  its  present  form,  by  the  solicitor  of  the  department,  in  re- 
sponse to  the  request  of  the  American  Humane  Association  and  the  National 
Wool  Growers*  Association.  At  the  time  the  draft  was  in  preparation  a  very 
careful  analysis  was  made  of  between  seven  and  eight  hundred  alleged  viola- 
tions of  the  twenty-eight-hour  law,  then  awaiting  trial  with  a  view  of  deter- 
mining the  average  rate  of  speed  maintained  on  stock  trains.  In  a  group  of 
42  cases  ngalnst  one  road  the  average  running  time  for  such  trnins  varied 
from  4  miles  an  hour  for  a  haul  of  364  miles,  to  21  miles  i)er  hour  for  a  haul  of 
977  miles,  a  very  good  rate  of  speed  for  a  stock  train.  The  average  rate  of 
speed  maintained  in  all  these  cases  was  9.5  miles  ver  hour.  In  a  group  of  24 
cases  against  another  road  the  average  speed  maintained  was  12.3  miles  per 
hour,  the  actual  rate  varying  from  1.8  miles  per  hour  for  a  haul  of  57.7  miles 
to  14  miles  i^er  hour  for  a  haul  of  545  miles.  An  examination  of  22  cases 
against  a  third  road  shows  that  it  maintained  the  rate  of  5.4  miles  per  hour 
on  an  average.  One  of  the  big  live  stock  carrying  roads,  at  that  time  a  de- 
fendant in  28  alleged  violations  of  the  act,  maintained  In  these  instances  a 
speed  of  3  miles  |>er  hour  for  a  haul  of  150  miles  and  12.8  miles  per  hour  for 
a  haul  of  480  miles,  the  avernge  speed  being  10  miles  per  hour.  One  of  tlie 
most  peralstent  violators  of  the  law  was  then  a  defendant  in  122  cases.  It 
maintained  an  average  running  time  of  from  1.0  miles  \rer  hour  for  a  haul  of 
108.5  miles  to  15.6  miles  per  hour  for  a  haul  of  613.2  miles.  Three  other  roads 
maintained  an  average  of  6.4  miles  per  hour  in  14  cases,  11  miles  per  hour  in 
15  cases,  and  0.7  miles  per  hour  in  166  cases.  The  avernge  running  time  of 
stock  trains  in  the  seven  or  eight  hundred  cases  examined  was  9.4  miles  per 
hour. 

Recently  there  has  been  a  very  gratifying  improvement  in  the  conditions 
attending  the  transportation  of  live  stock;  the  railroad  companies  generally  are 
making  sincere  efforts  to  comply  with  the  present  statute.  Nevertheless,  while 
the  law  as  It  now  stands  Is  being  substantially  obeyed,  and  while  neither  pains 
nor  expense  is  being  spared  in  its  enforcement.  It  is  believed  that  more  adequate 
protection  would  be  afforded  live  stock  in  interstate  commerce  if  a  provision 
were  Incorporated  in  the  act  requiring  carriers  to  maintain  a  reasonable  mini- 
mum speed  on  all  stock  trains.  It  often  happens,  at  the  present  time,  that  rail- 
road companies  comply  rather  with  the  letter  of  the  statute  than  with  the 
«pirit;  by  unloading  live  stock  frequently  they  keep  within  the  law,  but  much 
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suffering  Is  thereby  inflicted  upon  the  animals,  to  say  nothing  of  the  additional 
expense  to  the  shippers,  all  of  which  could  be  avoided  if  carriers  were  required 
to  move  live  stock  more  rapidly  to  destination. 

The  principle  uix)n  which  the  present  statute  rests  is  certainly  sound — the 
principle  that  dumb  brutes  in  a  civilized  nation  should  receive  due  care  from 
common  carriers  in  course  of  transportation.  It  is  Inherently  right ;  it  benefits 
the  lire-Etock  shipper  and  the  consumer;  and  whatever  benefits  the  shipper  and 
the  consumer  must  in  the  long  run  help  tlie  railroad  company.  The  enactment 
of  this  bill  would  round  out  the  present  statute  and  emphasize  the  desire  of 
Congress,  as  expressed  therein,  that  live  stock  In  transit  should  be  properly 
handled;  it  would  insure  Improved  service  for  the  shipper,  and  the  consumer 
could  be  satisfied  that  live  stock  would  reach  the  market  in  better  condition. 
It  is  the  logical  development  of  the  purpose  with  which  the  original  act  was 
passed.  Then,  too,  as  you  have  observed,  provision  Is  made  that  an  opportunity 
for  a  hearing  shall  be  afforded  any  carrier  operating  under  conditions  which 
apparently  make  It  Impossible  to  maintain  the  minimum  speed  required,  and 
that  the  Interstate  Commerce  Commission  shall  have  the  power  to  reduce  the 
minimum  rate  of  16  miles  per  hour,  if  It  appear  that,  in  fact,  a  given  carrier 
is  unable  to  maintain  that  speed. 

Nor  could  it  be  said  that  Congress  would  be  very  far  in  advance  of  the  state 
legislatures  In  enacting  such  a  men  sure.  The  act  of  March  19,  1903  (chap.  144, 
Laws  of  North  Dakota,  1908,  p.  195),  provides  in  effect  that  common  carriers 
engaged  in  the  transportation  of  live  stock  shall  maintain  on  all  stock  tralus 
within  the  State  an  average  minimum  speed  of  not  less  than  20  miles  per 
hour.  The  act  of  April  4,  1905  (chap.  5,  I^ws  of  Nebraska,  p.  57),  provides  in 
effect  that  it  shall  be  the  duty  of  stockyards  companies  to  unload  live  stock 
within  one  and  one-half  hours  from  the  time  of  arrival  at  the  tracks  connecting 
with  the  yards  and  the  tender  of  the  live  stock  to  the  company.  Section  10606 
(stock  shipments,  rate  of  speed)  of  the  act  of  March  29,  1909  (Laws  of 
Nebraska,  1909,  chap.  96,  p.  403),  provides  in  effect  that  common  carriers 
shall  transport  live  stock  at  a  minimum  speed  of  not  less  than  18  miles  per 
hour.  The  supreme  court  of  that  State,  in  Cram  t?.  Chicago,  Burlington  and 
Quincy  Kailroad  Ompany  (122  N.  W.,  31),  has  declared  this  statute  consti- 
tutional. The  act  of  March  7,  1907  (chap.  276,  Laws  of  Kansas,  1907,  p.  448), 
provides  in  effect  that  common  carriers  shall  transport  live  stock  at  a  minimum 
speed  of  not  less  than  15  miles  per  hour.  The  act  of  April  10,  1907  (chap.  115, 
Laws  of  Iowa,  1907,  p.  119),  provides  In  effect  that  common  carriers  shall 
move  cars  of  live  stock  at  the  highest  speed  consistent  with  reasonable  safety, 
and  that  the  board  of  railroad  commissioners  shall  determine  the  speed  at 
which  live  stock  shall  be  moved.  You  will  recall  that  the  act  of  May  17,  1907 
(Laws  of  Illinois,  1907,  p.  264),  provides  in  effect  that  live  stock  shall  not 
be  confined  by  a  conmion  carrier  in  any  car  longer  than  thlrty-slx  consecutive 
hours,  at  the  expiration  of  which  time  they  shall  be  fed  and  watered.  A 
California  statute  (Laws  of  1905,  chap.  512)  prescribes  thirty-six  hours  as  the 
maximum  period  of  confinement  of  live  stock  by  carriers  without  unloading 
for  food,  water,  and  rest;  the  period  of  rest  must  be  at  least  ten  consecutive 
hours.  The  act  of  1905  (Laws  of  Florida,  chap.  51)  makes  twenty-eight  hours 
the  maximum  period  of  confinement  of  live  stock  by  carriers,  and  also  provides 
a  maximum  of  three  hours  for  detention  in  the  cars  at  destination.  For  your 
information  I  inclose  copies  of  the  acts  or  parts  of  acts  mentioned. 

As  showing  what  has  been  accomplished  under  the  existing  statute,  and  as 
supplementing  this  letter  in  reference  to  the  minimum  speed  measure,  I  Inclose 
marked  copies  of  the  Report  of  the  Solicitor  for  1907,  1908,  and  1909. 
Very  respectfully, 

James  Wilson,  Secretary. 

[Laws  of  North  Dakota,  1903,  p.  196 — An  act  regulating  transportation  of  live  stock.] 

1.  Minimum  speed  to  he  maintained. — It  shall  he  the  duty  of  every  railroad^ 
railroad  corporation,  railway  company,  express  company,  car  company,  and  of 
every  common  carrier  other  than  by  water,  by  whatever  name  it  mny  be  called 
or  by  whomsoever  operated  and  which  Is  wholly  or  In  part  engaged  In  the 
transportation  of  any  kind  of  live  stock  by  railroad  within  or  to  or  from  any 
point  In  this  State,  to  transport  any  and  all  such  live  stock  so  by  It  being 
transported,  with  the  utmost  diligence,  and  to  maintain  within  this  State  In 
all  trains  so  transporting  any  such  live  stock  an  average  minimum  rate  of  speed 
of  not  less  than  twenty  miles  per  hour  from  the  time  any  such  live  stock  is 

uigiiizea  by  LjOOQ IC 


904  BILLS   AFFECTING   INTERSTATE   COMMERCE. 

loaded  upou  or  Into  Its  cars  until  such  train  reaches  its  destination,  deducting 
only  in  the  computation  of  such  average  minimum  rate  of  speed  such  reasonable 
time  as  any  such  live  stoclj  may  be  necessarily  delayed  in  unloading  to  feed, 
water,  and  rest  and  In  feeding,  watering,  and  resting  and  in  reloading. 

2.  Penalty  for  violation. — Every  railroad,  railroad  corporation,  railway  com- 
pany, express  company,  car  company,  or  common  carrier  other  than  by  water, 
and  the  person  or  persons  operating  such  common  carrier  as  receiver,  lessee,  or 
trustee  violating  any  of  the  provisions  of  section  1  of  this  act,  shall  be  liable 
to  the  owner  or  owners  of  any  live  stock  so  being  transported.  In  the  sum  of  five 
dollars  per  car  for  each  and  every  hour  any  car,  wholly  or  in  part  loaded  with 
any  live  stock.  Is  detained  beyond  the  time  provided  in  said  section  1  of  this 
act,  and,  in  addition  thereto,  every  such  railroad,  railroad  corporation,  railroad 
company,  express  company,  car  company,  or  common  carrier,  or  the  person  or 
persons  operating  any  such  common  carrier  as  receiver,  lessee,  or  trustee,  shall 
be  liable  to  such  owner  or  owners  of  said  live  stock  for  all  damages  sustained 
on  account  of  any  such  delay,  to  be  collected  in  an  action  by  such  owner  or 
owners  in  any  court  of  competent  jurisdiction  in  this  State. 

[Laws  of  Nebraska,  1905,  p.  57. — .\ii  act  to  regulate  the  time  consmned  in  unloading  and 
yarding  the  live  stock  by  stock-yard  companies  or  persons.] 

Section  1.  Unloading  cars — time. — It  shall  be  the  duty  of  all  i)ersons.  cor- 
porations, or  associations  engaged  in  the  business  of  operating  a  stock  yard  or 
ynrd«.  in  the  State  of  Nebraska,  or  receiving  live  s^tock  for  the  puriK)se  of 
being  fed  or  sold  at  said  yard  or  yards,  to  handle  all  live  stock  tendered  at 
said  stock  yard  by  any  railroad  company  with  such  expedition  that  the  time 
consumed  in  switching  and  unloading  and  placing  said  stock  In  sa!d  yards 
shall  not  exceed  one  and  one-half  hours  from  the  time  of  the  arrival  of  the 
same  at  the  tracks  connecting  with  said  yard  and  tender  the  same  to  said 
stock  yard. 

Sec.  2.  Penalty. — Any  person,  corjioratlon,  or  association  violating  the  pro- 
visions of  this  act  shall  pay  to  the  owner  of  said  stock  two  and  one-half  dollars 
per  car  for  each  one-half  hour  delay  or  fraction  thereof  In  excess  of  the  one  and 
one-half  hours  herein  provided  for  placing  said  stock  In  said  yard.  Said  sum 
to  be  collected  as  other  debts  are  collected. 

[Acts  and  resolutions  of  the  State  of  Iowa,  1007,  p.  119. — ^An  act  to  define  the  duty  of 

common  carriers,  etc.] 

Section  1.  Duty  of  common  carriers  of  freight. — That  It  Is  hereby  made  the 
duty  of  all  common  carriers  of  freight  within  th's  State  to  move  cars  of  live 
stock  at  the  highest  practicable  speed  consistent  with  reasonable  safety  and 
the  reasonable  movement  of  Its  general  traffic. 

Sec.  2.  Railroad  commissioners  to  prescribe  speed. — In  order  to  enforce  the 
duty  prescribed  in  section  one,  the  board  of  railroad  commissioners  shall  imme- 
diately and  from  time  to  time  Investigate  the  i)ractlce  of  the  common  carriers 
with  respect  to  the  movement  of  live  stock;  and  If  It  ascertains  at  any  time 
that  the  common  carr'.ers  or  any  of  them  are  not  moving  cars  of  live  stock 
with  the  proper  speed,  then,  ui>on  notice  to  any  such  common  carrier  or  car- 
riers, the  said  board  shall  prescribe  the  speed  at  which  and  the  conditions 
under  which  cars  of  live  stock  shall  be  moved  within  this  State  by  any  such 
carrier  or  carriers.  The  order  shall  specify  the  time  at  which  it  shall  go  Into 
effect,  which  shall  be  as  soon  as,  in  the  judgment  of  the  board,  the  carrier  or 
crfrriers  affected  can,  with  reasonable  diligence,  readjust  its  or  their  time- 
tables. The  iX)wer  to  j)rescribe  S[)eed  and  determine  conditions  for  the  move- 
ment of  cars  of  Hve  stock  within  this  State  Is  hereby  expressly  conferred  upon 
the  said  board  of  railroad  commissioners. 

[Laws  of  Kansas,  1907,  ch.  276,  p.  448. — Concprnlng  transportation  of  live  stock. — ^An 
act  to  prevent  delays,  etc.] 

Section  1.  That  all  i)ersons,  firms,  or  coriwrntions  oiKjrating  railroads  as 
common  carriers  shall  transport  ail  live  st<K*k  r(»ce'ved  by  them  for  transpor- 
tation within  this  State  without  delay,  and  shall  transport  the  same  in  a 
period  of  time  not  less  than  one  hour  for  each  fifteen  miles  of  the  entli'e  dis- 
tance over  which  t-a'd  shiianent  of  stock  is  transported  by  rail  within  this 
State,  unless  prevented  by  unavoidable  cause;  provided  the  time  consumed 
by  stops  for  watering  and  feeding,  occasioned  by  the  requirements  of  law  or 
the  order  of  the  shipper,  shall  not  be  considered  a  part  of  the  time  In  which 
shipments  are  required  to  be  made. 
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Sec.  2.  Any  common  carrier  which  fails  ot  refades  to  trandport  such  llrcr 
stock  at  the  rate  of  not  less  than  fifteen  miles  per  hour,  as  herein  provided,  shall 
be  liable  for  all  damages  which  may  be  sustained  by  any  person  on  that 
account,  which  damages  aSiall  include  the  loss  resulting  from  a  depreciation  on 
tiie  market,  shrinkage  In  weight  of  such  live  stock,  the  loss  in  time  of 
shipper,  his  agent,  or  employee,  and  any  extra  expense  occasioned  thereby,  and 
all  other  damages  which  are  the  approximate  result  of  such  failure,  together 
with  the  costs  in  case  su!t  is  brought  to  recover  the  same,  and  a  reasonable 
attorney's  fee,  fixed  by  the  court  on  the  trial  of  said  cause.  All  other  statu- 
tory and  common-law  remedies,  in  addition  to  the  remedies  provided  herein, 
are  hereby  preserved  to  the  shippers. 

[Laws  of  Illinois,  1907,  p.  264.    An  act  to  amend     •     •     •     criminal  Jurispradence.] 

Section  1.  No.  51.  No  railroad  or  other  common  carrier  in  the  carrying  or 
transportation  of  any  cattle,  sheep,  swine,  or  other  animals  shall  allow  the  same 
to  be  confined  in  any  car  more  than  thirty-six  consecutive  hours,  unless  delayed 
by  storm  or  accident,  when  they  shall  be  so  fed  and  watered  as  soon  after  the 
expiration  of  such  time  as  may  reasonably  l>e  done.  When  so  unleaded  they 
shall  be  properly  fed,  watered,  and  sheltered  during  such  rest  by  the  owner, 
consignee,  or  person  in  custody  thereof,  and  in  case  of  their  default,  then 
by  the  railroad  company  transporting  them,  at  the  expense  of  said  owner,  eoi^ 
signee,  or  person  in  custody  of  the  same;  and  such  company  shall  have  a 
lien  upon  the  animals  until  the  same  is  paid.  A  violation  of  this  section  shatt 
subject  the  offender  to  a  fine  of  not  less  than  three  dollars  nor  more  than  two 
hundred  dollars. 

[Laws  of  Nebraska,  1000,  cIl  96,  p.  403.] 

Section  10606.  Stock  shipmefits — Rate  of  speed. — It  is  hereby  declared  and 
made  the  duty  of  each  corporation,  individual,  or  association  of  individuals, 
operating  any  railroad  as  a  public  carrier  of  freight  In  the  State  or  Nebraska, 
In  transporting  live  stock  from  one  point  to  another  in  said  State,  in  carload 
lots,  in  consideration  of  the  freight  charges  paid  therefor,  to  run  their  train  con- 
veying the  same  at  a  rate  of  speed  po  that  the  time  consumed  in  said  journey 
from  tlie  initial  point  of  receiving  said  stock  to  the  point  of  feeding  or  destina- 
tion shall  not  exceed  one  hour  for  each  eighteen  mlTes  traveled,  including  the 
time  of  stops  at  stations  or  other  i)oInts:  Provided,  In  cases  where  the  Initial 
point  is  not  a  division  station  and  on  all  branch  lines  not  exceeding  one  hun- 
dred and  twenty-five  miles  in  length  the  rate  of  speed  shall  be  such  that  not 
more  than  one  hour  shall  be  consumed  in  traversing  each  fourteen  miles  of  the 
distance,  including  the  time  of  stops  at  stations  or  other  points,  from  the  initial 
point  to  first  division  station  or  other  said  branches.  The  time  consumed  in 
picking  up  and  setting  out,  leading  or  unloading  stock  at  stations  sball  not  be 
included  in  the  time  required,  as  provided  In  this  schedule:  Provided  further. 
That  upon  branch  lines  not  exceeding  one  hundred  and  twenty-flve  miles  in 
length  live  stock  of  less  than  six  cars  in  one  consignment,  each  railroad  com- 
pany in  this  State  may  select  and  desfgnate  three  days  In  each  week  as  stock 
shipping  days  and  publish  and  make  public  the  days  so  designated,  and  after 
giving  ten  days'  notice  of  the  days  so  selected  and  designated  shall  be  required 
ni)on  its  branch  lines  to  conform  to  the  schedule  In  this  act  provided,  only  upon 
said  days  so  designated  as  stock-shipping  days. 

(Statutes  of  California,  1005,  ch.  512,  p.  672. — An  act  to  add  a  new  section  to  tbe  penal 
code     •     •     •     relating  to  transporting  cattle,     •     •     •.] 

Section  1,  3605.  Any  officer,  agent,  or  conductor  of  any  company  or  person 
operating  any  railroad  in  this  State,  who,  in  carrying  and  transporting  cattle, 
sheep,  or  swine  In  carload  lots,  confines  the  same  in  cars  for  a  longer  period  than 
thirty-six  consecutive  hours,  without  unloading  for  rest,  water,  and  feeding,  for 
a  period  of  at  least  ten  consecutive  hours,  is  guilty  of  a  misdemeanor.  In  esti- 
mating such  time  of  confinement,  the  period  during  which  the  animals  have 
been  confined  without  such  rest  on  connecting  roads  from  which  they  are  re- 
ceived, must  be  computed.  In  case  the  owner  or  person  in  charge  of  such  ani- 
mals refuses  or  neglects  to  pay  for  the  care  and  feed  of  animals  so  rested,  the 
company  or  i)erson  operating  such  railroad  may  charge  the  expense  thereof  to 
the  o^-ner  or  consignee  and  retain  a  lien  upon  the  animals  therefor  until  the 
same  is  paid. 
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[Laws  of  Florida,  1005,  ch.  51.  p.  102. — An  act  to  reffulate  the  tranRportatlon  of  live  vto^ 
and  to  provide  penalties  for  the  violation  thereof.] 

Section.  1.  That  from  and  after  the  pasFoge  of  this  act.  It  shall  be  unlawful 
for  any  railway  or  other  tninsiioi-tatlon  comiiany  doing  businesR  In  the  State  of 
Florida,  to  transport  within  the  boundaries  of  the  State  of  Florida,  any  cattle* 
hogs,  or  sheep,  shlpiied  from  any  i)olnt  in  such  State  to  another  iiolnt  in  such 
State,  unless  the  some  be  transported  in  properly  constructed  cattle  cars,  which 
said  cars  shall  be  elected  and  provided  with  suitable  slatted  doors,  as  Is  usuoi 
in  such  properly  constructed  cars. 

Sec.  2.  AH  transportation  companies  which  shall  transport  such  live  stock 
within  the  boundaries  of  the  State  of  Florida,  shall  unload  the  same  for  feed 
and  water  at  least  once  in  every  twenty-eight  hours,  and  upon  arrival  at  the 
destination  of  the  aforesaid  airs,  said  live  stock  shall  be  unloaded  immediately 
by  the  company  so  transporting  same,  and  no  such  car  or  cars  loaded  with  live 
stock  shall  be  kept  standing  on  tracks  of  said  railroad  at  said  destination  for 
a  longer  period  than  three  hours  before  such  live  stock  is  unloaded :  Provided, 
That  such  detention  on  tracks  shall  in  no  case  result  in  preventing  the  unloading 
of  stock  once  In  every  period  of  twenty-eight  hours  aforesaid. 

Sec.  3.  The  transportation  companies  transporting  live  stock  in  the  State  of 
Florida  shall  be  entitled  to  charge,  as  an  extra  compensation,  the  actual  amount 
expended  by  them  for  feed  and  water  of  the  aforesaid  live  stock  while  en  route 
from  the  i)olnt  of  shipment  to  destination. 

i  Sec.  4.  All  companies  transporting  live  stock  within  the  boundaries  of  the 
State  of  Florida  shall  provide  for  such  transportation  of  such  live  stock  properly 
constructed  cars,  as  above  set  forth,  of  not  less  than  thirty-four  feet  in  length, 
and  the  railroad  commission  shall  prescribe  the  minimum  carload  cars  of  such 
length. 

Sec  5.  The  railroad  commission  of  the  State  of  Florida  shall  have  full  juris- 
diction of  the  provisions  of  this  act,  and  enforce  the  provisions  thereof,  and 
make  such  rules  and  regulations  governing  such  traffic  as  to  them  may  seem 
meet 

Sec.  6.  All  transportation  companies  violating  any  of  the  provisions  of  this 
act,  shall  be  subject  to  a  fine  of  pot  over  one  thousand  dollars  for  violation  of 
any  of  the  foregoing  provisions :  Provided,  however.  That  the  provisions  of  this 
section  shall  not  apply  to  any  violation  of  this  act  in  which  the  delay  or  default 
was  caused  by  accident  or  providential  hindrance. 
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Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington,  I),  C,  Saturday,  February  12, 1910. 
The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  James  R. 
Maim  (chairman)  presiding. 

The  Chairman.  The  committee  will  be  in  order.  You  may  pro- 
ceed, Senator. 

8TATEXEVT  OF  HON.  CHAELES  J.  FAULKVEE,  OF  WASH- 

nrOTOH,  D.  C. 

Mr.  Faulkner.  Mr.  Chairman  and  gentlemen,  I  desire  to  submit 
a  very  brief  statement  in  reference  to  H.  R.  3064,  known  as  "General 
Gordon's  bill,"  in  reference  to  claims  against  carriers. 

I  desire  to  call  the  attention  of  the  committee  to  the  language  of 
the  first  section  of  that  bill: 

That  all  railroadH,  transportation  companien,  and  other  cooimon  carriers  encaged 
in  interstate  commerce  are  required,  and  it  is  hereby  made  their  duty,  to  acknowledge 
within  ten  days  receipt  of  all  claimt*  which  are  presented  or  filed  with  said  railroad  or 
common  carrierH  for  overcharges  on  freight,  or  for  lo^s,  damage,  or  injury  to  same  while 
in  the  poeseapion  of  said  carrier  or  connectini^  lines;  said  receipt  to  specify  the  number 
of  said  claim  and  date  filed. 

It  seems  to  me  that  the  first  clause  of  that  first  section  clearly  brings 
it  within  the  opinion  of  the  Supreme  Court  in  the  employers*  liability 
case,  and  renders  the  bill  clearly  unconstitutional  for  the  reason  that 
it  applies  to  all  raihroads,  and  it  applies  to  all  claims  upon  railroads 
engaged  in  interstate  commerce.  It  does  not  limit  it,  as  required  under 
the  decision  in  that  case  (207  U.S.,  p.  463),  to  the  interstate  business 
of  an  interstate  road,  but  embraces  all  claims  against  roads  that  are 
engaged  in  interstate  commerce,  whether  that  business  should  be 
intrastate  or  whether  it  should  be  interstate;  and  the  blending  of  the 
two  is  the  vice  found  in  the  employers'  liability  act  to  which  I  have 
referred  in  207  U.  S.  It  appears,  therefore,  that  provision  is  cleariy 
unconstitu  tional. 

I  think  the  further  provision  in  the  bill — that  all  claims  against 
such  railroads,  whether  they  involve  the  business  of  intrastate  carriers 
or  interstate  carriers — come  within  its  provisions.  It  makes  the 
carriers  subject  to  the  liabilities  imposed  by  this  statute,  and  refers  to 
the  first  section  of  the  bill  as  descriptive  of  the  carrier  embraced  in  the 
second  section  and  renders  the  act  unconstitutional. 

The  Chairman.  As  I  understand  you  now,  you  are  aiming  to  show 
that,  so  far  as  it  relates  to  intrastate  business,  it  is  beyond  tne  power 
of  Congress! 
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Mr.  Faulkner.  It  is  beyond  the  power  of  Congress;  and  the 
blending  of  the  two  in  this  way  in  the  same  section  comes  within 
the  vice  suggested  and  the  construction  used  in  passing  upon  the 
employers'  habiUty  bill. 

The  Chairman/  You  must  remember  that  bill  did  not  go  through 
this  committee. 

Mr.  Faulkner.  I  am  not  discussing,  Mr.  Chairman,  where  the 
fault  may  rest  with  reference  to  the  unconstitutionality  of  the 
employers'  Uability  bill,  but  simply  the.  principles  adjudicated  by 
the  court  in  reference  to  that  particular  measure. 

Further,  Mr.  Chairman,  I  recognize  that  the  objection  to  the 
constitutionality  of  the  fii-st  section  of  this  bill  could  be  obviated 
by  amendments  that  would  bring  it  within  the  terms  of  that  decision, 
and  consequently  I  thought  it  was  only  my  duty,  acting  here  as  an 
attorney  representing  certain  carriers,  to  call  your  attention  to 
the  unconstitutional  feature  of  that  section,  so  that  if  you  desire 
to  make  any  amendment  to  bring  it  within  the  decision  as  laid 
down  by  the  Supreme  Court  you  can  do  so. 

But  the  next  vice,  which  is  in  the  second  section  of  this  bill,  is  one 
that  is  not  the  subject  of  amendment.     The  second  section  provides — 

That  said  railroads  and  common  carriers  are  also  required,  and  it  is  made  their 
duty,  to  pay  all  just  and  lawful  claims  within  ninety  days  from  the  date  of  filing 
«ame  with  said  railroads  and  commoii  carriers,  and  failing  so  to  do  they  shall  be  liable 
to  the  penalties  hereinafter  imposed. 

The  vice  found  in  tliis  section  it  is  not  within  the  power  of  Con- 
gress under  any  circumstances  to  remedy.  It  can  not  be  remedied 
even  under  what  you  designate  the  police  power,  if  you  possess  it, 
under  the  decision  of  the  Supreme  Court,  nor  could  you  remedy  it 
by  making  a  classification  as  provided  for  by  this  bill,  for  such 
classification  has  been  denounced  by  the  Supreme  Court  in  similar 
attempts  made  by  States  to  impose  penalties  upon  carriers  for  failure 
to  pay  such  claims  within  a  given  time.  That  question  is  so  fully 
discussed  in  the  case  of  the  Gulf,  Colorado  and  oanta  Fe  Railroad 
Company  v.  Ellis  that  it  is  hardly  necessary  now  to  dwell  upon  it. 

The  Chairman.  Where  is  that? 

Mr.  Faulkner.  Page  150. 

Mr.  Stafford.  Give  us  the  volume. 

Mr.  Faulkner.  United  States  165,  page  150.  The  examination 
of  that  case  will  also  show  two  thin^ — that  the  Supreme  Court  held 
the  Texas  statute  void  which  provided  for  the  collection  of  a  claim 
under  $50  with  the  addition  of  attorney's  fees  and  penalties,  should 
the  railroad  not  pay  promptly,  on  two  grounds:  First,  that  the 
classification  made  by  the  statute  of  a  carrier  or  railroad  from  other 
citizens  of  the  State  was  an  unreasonable  and  improper  classifi- 
cation for  this  purpose;  and,  secondly,  that  it  was  not  in  accordance 
with  other  provisions  of  the  fourteenth  amendment  in  regard  to 
equality  or  due  process  of  law.  The  latter  view  controls  Congress 
under  the  fifth  amendment  as  it  affects  the  State  under  the  four- 
teenth amendment.  The  decision  is  as  applicable,  therefore,  to  the 
powers  of  Congress  under  the  due-process  clause  of  the  fifth  amend- 
ment as  it  was  applicable  under  the  fourteenth  amendment  to  the 
prohibition  upon  the  States. 

I  suppose  you  gentlemen  are  familiar  with  the  facts  of  that  case, 
but  I  think  it  may  be  wise  to  recall  it  to  your  minds  before  we  pro- 
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ceed  to  discuss  it.     The  first  section  of  the  Texas  statute  referred 
to  is  the  section  that  the  court  passed  upon : 

That  after  the  time  when  this  act  shall  take  effect  any  person  in  this  State  having 
a  valid  bona  fide  claim  for  personal  services  rendered  or  labor  done,  or  for  damages, 
or  for  overcharges  on  frei^^ht,  or  claims  for  stock  killed  or  injured  by  the  train  of  any 
railway  company,  provided  that  such  claims  for  stock  killea  or  injured  shall  be  pre- 
sented to  the  agent  of  the  company  nearest  to  the  point  where  such  stock  was  killed 
or  injured,  against  any  railway  corporation  operating  a  railroad  in  this  State,  and  the 
amount  of  such  claim  does  not  exceed  fifty  dollars,  may  present  the  claim,  verified 
by  his  affidavit,  for  payment  to  such  corporation  by  filing  it  with  any  station  agent 
of  such  corporation  in  any  county  where  suit  may  be  instituted  for  the  same,  and  if, 
at  the  expiration  of  thirty  days  after  such  presentation,  such  claim  has  not  been  paid 
or  satisfied,  he  may  immediately  institute  suit  thereon  in  the  proper  court;  and  if  he 
shall  finally  establish  his  claim:  and  obtain  judgment  for  the  full  amount  thereof,  as 
presented  for  payment  to  such  corporation  in  such  court,  or  any  court  to  which  the 
suit  may  have  oeen  appealed,  he  shall  be  entitled  to  recover  the  amount  of  such  claim 
and  all  coets  of  suit,  and  in  addition  thereto  all  reasonable  attomey^s  feee,  provided 
he  has  an  attorney  employed  in  his  case,  not  to  exceed  ten  dollars,  to  be  assessed  and 
awarded  by  the  court  or  jury  trying  the  issue. 

Now,  that  was  a  case  involving  but  $10. 

ilr.  KIbnnedy.  That  would  clearly  be  unconstitutional  for  this 
reason,  that  it  gives  that  remedy  only  to  citizens  of  the  State  of 
Texas. 

Mr.  Faulkner.  This  is  a  state  law,  and  it  could  not  go  beyond 
that. 

Mr.  Kennedy.  It  limits  that  procedure  to  citizens  of  Texas,  and 
the  Constitution  of  the  United  States  provides  that  the  citizens  of  all 
States  shall  have  the  same  rights  withm  a  State. 

Mr.  Faulkner.  The  construction  of  that  section  was  that  any 

¥Brson  entering  into  a  contract  or  suffering  a  loss  in  the  State  of 
exas  would  come  under  it,  whether  he  was  a  citizen  of  the  State  of 
Texas  or  a  citizen  of  any  other  State  of  the  Union.  I  think  that 
would  clearly  be  the  construction.  But  whether  that  was  the  right 
construction  or  not  that  I  have  suggested,  that  question  did  not 
arise  in  the  Supreme  Court.  They  passed  upon  it  entirely  upon  the 
merits  of  the  propositions.  Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court  in  this  case,  given  on  page  153.     He  uses  this  language: 

They  are  not  treated  as  other  debtors,  or  equally  with  other  debtors.  They  can 
not  appeal  to  the  courts  as  other  litigants  under  lite  conditions,  and  with  like  pro- 
tection. If  litigation  terminates  adversely  to  them,  they  are  mulcted  in  the  at- 
torney's fees  of  the  successful  plaintiff;  if  it  terminates  in  their  favor,  they  recover 
no  attorney's  fees.  It  ia  no  sufficient  answer  to  say  that  they  are  punished  only  when 
adjudged  to  be  in  the  wrong.    They  do  not  enter  the  courts  upon  equal  terms. 

There  is  the  important  proposition  that  the  court  lays  down. 

They  must  pay  attorney's  fees  if  wronj^;  they  do  not  recover  any  if  right,  while  their 
adversaries  recover  if  right  and  pay  nothing  if  wrong.  In  the  suits,  therefore,  to  which 
they  are  parties  they  are  discriminated  against,  and  are  not  treated  as  others.  Thev 
do  not  stand  equal  before  the  law.  They  do  not  receive  its  equal  protection.  All 
this  is  obvious  from  a  mere  inspection  of  the  statute. 

It  is  true  the  amount  of  the  attorney's  fee  which  may  be  charged  L^  small,  but  if 
the  State  has  the  power  to  thus  mulct  them  in  a  small  amount  it  ha8  equal  power  to 
do  so  in  a  larger  sum. 

Then  the  opinion  goes  on: 

But  it  is  said  that  it  ia  not  within  the  scope  of  the  fourteenth  amendment  to  withhold 
from  States  the  power  of  classification,  and  that  if  the  law  deals  alike  with  all  of  a 
certain  class  it  is  not  obnoxious  to  the  charge  of  a  denial  of  equal  protection.  WTiile, 
as  a  general  proposition,  this  is  undeniably  true,  *  *  *  vet  it  is  equally  true 
that  such  clawiification  can  not  be  made  arbitrarily.    The  Stato  may  not  say  that  all 
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white  moil  nhall  be  r»ubiecled  to  the  payment  of  the  attorney's  fees  of  parlies  ^ucceae- 
fully  Buinc:  them  and  all  black  men  not.  It  may  not  say  that  all  men  beyond  a  certain 
age  shall  oe  alone  thun  subjected,  or  all  men  possessed  of  a  certain  wealth.  These 
are  distinctions  which  do  not  furnish  any  proper  hB»\s  for  the  attempted  classification. 
That  must  always  rest  upon  some  difference  which  bears  a  reasonable  and  just  relation 
to  the  act  in  respect  to  which  the  classification  is  proposed,  and  can  never  be  made 
arbitrarily  and  without  any  such  basis. 

Further  on  he  says : 

It  must  be  evident  that  differences  which  would  serve  for  a  cla^ssifi cation  for  some 
burposes  furnish  no  reason  whatever  for  a  classification  for  legislative  purposes.  The 
aifferences  which  will  support  class  legislation  must  be  such  as  in  the  nature  of  things 
furnish  a  reasonable  basis  for  separate  &W8  and  regulations.  Thus  the  legislature  may 
fix  the  age  at  which  persons  snail  be  deemed  competent  to  contract  for  themselvee, 
but  no  one  will  claim  that  competency  to  contract  can  be  made  to  depend  upon 
stature  or  color  of  the  hair. 

And  further  on: 

Such  a  provision  would  bear  a  reasonable  relation  to  the  delinquency  of  the  debtor, 
and  would  certainly  create  no  inequality  of  right  or  protection.  But  before  a  dia- 
tinction  can  be  made  between  debtors,  and  one  be  punished  for  a  failure  to  pay  his 
debts  while  another  is  permitted  to  become  in  like  manner  delinquent  without  any 

Sunishment,  there  must  be  some  difference  in  the  obligation  to  pay,  some  reason  why 
iie  duty  of  payment  is  more  imperative  in  the  one  instance  than  in  the  other. 
If  it  he  said  that  this  penalty  is  cast  only  upon  corporations,  that  to  them  special 
privileges  are  granted,  and  therefore  upon  them  special  burdens  may  be  imposed,  it 
18  a  sufficient  answer  to  say  that  the  penalty  is  not  imposed  upon  all  corporations. 
The  burden  does  not  go  with  the  privilege.  Only  railroads,  of  all  corporations,  are 
selected  to  bear  this  penalty.    The  rule  of  equality  is  ignored. 

It  may  be  said  that  certain  corporations  are  chartered  for  charitable,  educational, 
or  religious  purposes,  and  abundant  reason  for  not  visiting  them  with  a  penalty  for 
the  nonpayment  of  aebts  is  found  in  the  fact  that  their  chartered  privileges  are  not 
given  for  pecuniary  profit.  But  the  penalty  is  not  imposed  upon  all  business  corpo- 
rations all  chartered  for  the  piupose  of  private  gain.  The  banking  corporations,  the 
manufacturing  corporations,  ana  others  like  them  are  exempt.  Further,  the  penalty 
16  imposed  not  upon  all  corporations  chareed  with  the  quasi  public  duty  of  transpor- 
tation, but  only  upon  those  charged  with  a  particular  form  of  that  duty.  So  the 
classification  is  not  based  on  any  idea  of  special  privilege  by  way  of  incorporation, 
nor  of  special  privileges  given  thereby  for  purposes  of  private  g;ain,  nor  even  of  such 
privileges  granted  for  the  discharge  of  one  general  class  of  public  duties. 

But  if  the  classification  is  not  biased  upon  tlie  idea  of  special  privileges,  can  it  be 
sustained  upon  the  basis  of  the  business  in  which  the  corporations  to  be  punished  are 
engaged? 

It  seems  to  me,  Mr.  Chairman,  it  is  the  purpose  of  the  court  in  this 
case  to  meet  every  conceivable  aro:iiment. 

That  such  corporations  may  be  classified  for  some  purposes  is  unquestioned.  The 
business  in  whicli  tliey  are  engaged  is  of  a  peculiarly  dangerous  nature,  and  the  legis- 
lature, in  the  exercise  of  its  police  powers,  may  justly  require  many  things  to  be  done 
by  them  in  order  to  secure  liie  and  property.  Fencing  of  railroad  tracks,  use  of  safety 
couplers,  and  a  multitude  of  other  thin^  easily  suggest  themselves.  And  any  classi- 
fication for  the  imposition  of  such  special  duties — duties  arising  out  of  the  peculiar 
business  in  which  they  are  engaged — is  a  just  classification,  and  not  one  within  the 
prohibition  of  the  fourteenth  amendment. 

Then  he  says: 

And  whether  it  enforces  it  by  penalties  in  the  way  of  fines  coming  to  the  State,  or 
by  double  damages  to  a  party  injured,  is  immaterial.  It  is  all  done  in  the  exercise 
of  the  police  power  of  the  Stale  and  with  a  view  to  enforce  just  and  reasonable  police 
regulations - 

Referring;  back  to  the  safety-appliance  laws  and  regulations,  which 
they  had  the  right  to  do.        "^ 

The  Chairman.  Of  course,  this  is  not  a  new  matter,  and  this  de- 
cision has  been  read  to   the  committee  before.     That  is  not  saying 
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that  it  shall  not  be  read  again,  because  we  can  not  have  too  much 
law.  But  I  would  like  to  make  this  suggestion  lo  you,  so  that  you 
can  think  it  over.  ^Vhen  we  had  similar  bills  to  the  one  now  intro- 
duced by  General  Gordon,  I  think  it  was  the  unanimous  opinion  of 
the  committee  at  that  time  that  the  bill  would  be  unconstitutional 
if  enacted  under  this  decision.  Since  that  time,  however,  we  have 
enacted  the  Hepburn  law  and  made  very  severe  penalties  on  railroads 
which  did  not  cnarge  the  correct  tariff  rate.  Is  it  not  perfectly  within 
our  power  to  provide  a  penalty  against  the  railroad  which  makes  an 
overcharge  for  freight  and  does  not  return  that  overcharge  within  a 
certain  specified  time? 

Mr.  Faulkneb.  Mr.  Chairman,  that  is  one  view  of  the  matter  that 
suggested  itself  to  me,  but  it  is  one  that  I  thought  was  so  foreign  to 
the  measure  presented  to  this  committee  here  that  I  thought  it  was 
advisable  that  I  should  not  express  an  opinion  on  it  one  way  or  the 
other. 

The  Chaibman.  I  know.  But  it  seems  to  me  very  pertinent  in 
connection  with  the  proposition  here,  because  we  have  not  in  con- 
templation here  the  enactment  of  separate  bills,  although  we  are 
havmg  hearings  upon  a  whole  lot  of  these  bills  and  reportmg  a  large 
number  of  our  bills;  but  we  are  considering  the  general  subject  with 
a  possible  view  to  adding  to  a  general  bill  a  provision  sought  to  be 
covered  by  these  special  bills. 

Mr.  Adamson.  We  are  not  bound  by  the  text  of  any  bill.  We 
have  the  whole  field  to  work  in. 

Mr.  Faxjlkneb.  I  understand  that  fully.  My  purpose  was  simply 
to  discuss  this  particular  biU  and  the  theory  upon  wnich  it  was  pre- 
pared. 

The  other  provision  to  which  you  referred  is  now  the  law.  That 
law  has  been  put  in  practical  operation,  and  no  contest  of  its  pro- 
vision has  been  made. 

The  Chaibman.  I  know.  But  here  is  a  law  which  makes  a  penalty 
upon  a  railroad  if  it  does  take  a  higher  freight  rate  than  the  lawful 
rate.  I  suppose  no  one  will  contend  that  if  that  is  done  by  error 
or  accident  the  railroad  company  can  be  penalized  under  the  penalty 

f)rovi3ion  of  the  Elkins  or  Hepburn  law.  But  is  it  not  perfectlv 
easible  for  us  to  provide  that  where  they  discover  in  the  auditor  s 
office  as  a  matter  of  fact  that  there  is  an  overcharge,  they  shall  refund 
that,  as  they  now  admit  very  freely  that  if  there  is  an  undercharge 
they  have  to  proceed  to  coflect  it,  although  the  cost  of  collecting 
may  be  many  times  the  amount  of  the  undercharge. 

Mr.  Faxjlkneb.  No,  sir.  If  you  insist  upon  an  answer  I  will  say 
that  the  principle  of  this  bill  is  entirely  different  from  the  question 
you  suggest  to  me  to  answer.  The  one  is  that  you  impose  a  penalty 
upon  the  carrier  for  claiming  an  undue  charge  for  performing  the  duty 
prescribed  by  statute,  which  Congress,  you  assume,  has  the  constitu- 
tional power  to  impose  upon  that  carrier.  If  so,  then  you  have  a 
right  to  impose  the  penalty  for  the  failure  to  perform  the  duty  re- 
quired of  it  by  the  Government.  But  this  is  a  case  in  which  you 
s^egate  the  carriers  of  the  country  on  the  question,  not  of  enforcing 
some  necessary  requirements  imposed  bv  the  statute  in  reference  to 
the  carrying  of  interstate  commerce  at  all,  but  you  make  a  distinction 
here  as  to  this  class  of  debtors  from  any  other  class  of  debtors  through- 
out the  entire  country. 


Digitized  byVjOOQlC 


912  BILLS  AFFECTIKG  INTEB8TATE  COMMBBCE. 

Now  there  is  the  vice  of  the  principle  of  this  bill,  no  matter  in  what 
form  you  put  it,  if  that  is  the  purpose.  That  is  the  decision  of  the 
court  and  it  rests  that  decision  on  that  question  alone.     If  the  pur- 

Sose  of  the  act  is  to  segregate  the  carriers  as  a  particular  class  of 
ebtors  and  impose  penalties  upon  them,  it  is  taking  their  property 
without  due  process  of  law. 

Mr.  Adamson.  But,  Senator,  right  there,  I  would  Uke  to  call  your 
attention  to  this,  that  we  are  not  considering  this  as  an  ordinary  case 
of  debtor  and  creditor,  but  we  are  treating  this  as  one  of  the  practices 
of  a  carrier  engaged  in  interstate  commerce  as  to  charges,  and  the 
correction  of  errors  made  in  charges. 

Mr.  Faulkner.  No,  sir;  it  can  not  be  so  classed.  It  is  not  the  re- 
lation between  the  smpper  and  the  carrier  as  to  overcharge,  but  a 
simple  question  of  indebtedness.  This  bill  does  not  apply  solely  to 
the  (juestion  of  even  overcharges,  errors  in  rate  or  otnerwise.  It 
applies  to  the  destruction  of  or  loss  of  property  under  the  bill. 

Mr.  Adamson.  Senator,  when  that  earner  makes  an  overcharge  it 
violates  the  law. 

Mr.  Faulkner.  The  law  can  then  impose  a  penalty  upon  it  for  it. 

Mr.  Adamson.  It  is  one  of  the  practices  that  we  are  trying  to  regu- 
late and  control  in  conunerce,  and  if  the  carrier  violates  the  law  it 
seems  to  me  it  is  perfectly  competent  for  us  in  a  regulation  to  provide 
that  that  practice  is  made  perrect  in  that  particular 

Mr.  Faulkner.  You  have  provided  for  that  in  the  general  law, 
with  a  penalty. 

Mr.  Kennedy.  Is  not  the  patron  who  pays  more  than  the  legal  rate 
violating  the  law  also? 

Mr.  Faulkner.  If  he  does  so  knowingly;  yes,  sir. 

Mr.  Kennedy.  Then  there  can  be  no  contractual  relation  between 
the  two  parties  in  that  transaction.  The  money  could  not  be  recov- 
ered in  a  suit  for  debt. 

Mr.  Faulkner.  We  are  assuming  that  he  has  not  done  it  knowingly, 
and  he  has  a  right  to  recover  back.  If  there  is  an  overcharge  by  a 
bill  of  lading  or  a  through  bill  of  lading  on  the  carrier's  road,  there  is 
an  error  in  the  rate.  This  decision  has  been  clearly  affirmed  in  174 
United  States,  97,  after  full  consideration. 

Mr.  Adamson.  If  we  provide  that  if  a  carrier  makes  an  overcharge 
and  fails  to  correct  that  overcharge  within  a  certain  number  of  days 
he  must  suffer  a  penalty,  what  is  the  reason  that  is  not  valid  as  regu- 
lating a  practice  of  the  coimnon  carrier? 

Mr.  Faulkner.  I  am  not  contending  that  the  interstate  commerce 
act  is  not  constitutional — that  imposing  a  penalty  upon  the  earner 
for  not  obeying  a  constitutional  requirement  of  tKat  act  in  reference 
to  the  question  of  giving  an  ac<*urate  rate  according  to  the  schedule. 
That  is  one  thing.  That  is  not  the  segregation  or  the  railroads  or 
making  them  occupy  a  different  attitude  as  debtors  from  other  cor- 
porations or  individuals  in  the  United  States. 

Mr.  Adamson.  They  are  segregated  in  a  class  as  a  colaborer  to 
run  this  Government. 

Mr.  Faulkner.  They  are  segregated  in  many  ways  by  Congress. 

Mr.  Adamson.  All  that  I  suggest  is  that  we  put  into  the  law  the 
additional  language,  that  if  they  fail  to  correct  the  overcharge  in  a 
given  time  they  will  be  subject  to  a  penalty. 
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Mr.  Faulkner.  Mr.  Chairman,  the  case  which  affirms  the  Ellis 
case  is  the  Santa  Fe  Railroad  v.  Matthews  (174  U.  S.,  97).     It  says: 

In  support  of  this  contention  great  reliance  is  placed  upon  Gulf,  Colorado  and  Santa 
Fe  Railway  v.  Ellis  (165  U.  S.,  150).  In  that  case  a  statute  of  Texas  allowing  an 
attorney's  fee  to  the  plaintiffs  in  action  against  railroad  corporations  on  claims,  not 
exceeding  in  amount  fco,  for  personal  services  rendered  or  labor  done,  or  for  damages, 
0r  for  overcharges  on  freight,  or  for  stock  killed  or  injured,  was  adjudged  unconstitu- 
tional. It  was  neld  to  be  simply  a  statute  imposing  a  penalty  on  railroad  corporations 
for  failing  to  pay  certain  debts,  and  not  to  enforce  compliance  with  any  police  regu- 
lations. It  was  so  regarded  by  the  supreme  court  of  the  State,  and  its  construction 
was  accepted  in  this  court  as  correct.  While  the  right  to  classify  was  conceded,  it 
was  said  that  such  classification  was  based  u]>on  some  difference  bearing  a  reasonable 
and  just  relation  to  the  act  in  respect  to  which. the  classification  is  attempted;  that 
no  mere  arbitrary  selection  can  ever  be  justified  by  calling  it  classification.  And 
there  is  no  good  reason  why  railroad  corporations  alone  should  pe  punished  for  not 
paying  their  debts.  Compelling  the  payment  of  debts  is  not  a  police  relation. 
We  see  no  reason  to  change  the  views  then  expressed,  and  if  the  statutes  before  us 
were  the  counterpart  of  that,  we  should  be  content  to  refer  to  that  case  as  conclusive. 

There  could  not  be  a  stronger  decision  to  sustain  the  principles  of 
a  case  than  that. 

Mr.  Stevens.  But,  Senator,  when  we  provided  equal  penalty  when 
a  shipper  refuses  to  pay  an  imdercharge  to  the  railroad,  what  then? 

Mr.  Faulkner.  I  do  not  think  that  would  alter  the  principle,  or 
change  it,  as  announced  by  the  court.  In  order  to  make  such  a  law 
constitutional  you  would  have  to  apply  it  to  everyone  over  whom 
ConOTess  has  jurisdiction  in  the  litigation  of  the  courts,  ^is  the  court 
has  held  that  this  is  not  a  proper  subject  for  classification,  it  deprives 
you  of  the  right  to  place  the  carriers  mto  a  class  b}^  themselves  in  this 
collection  of  debts.  Therefore,  in  order  to  make  tnis  a  valid,  constitu- 
tional law,  you  would  have  to  make  the  penalties  provided  cover 
all  suitors  over  whom  Congress  has  jurisdiction.  That  position,  I 
think,  is  correct. 

Mr.  Chairman,  I  will  not  discuss  the  third  proposition,  which  I 
think  renders  this  section  unconstitutional,  as  I  desire  to  hurry  on. 
I  shall  leave  it  to  the  committee  to  determine  that  for  itself. 

It  is  a  provision  that  if  the  line  is  on  a  connecting  carrier's  road, 
the  liability  shall  be  paid  by  the  initial  carrier.     Whether  the  Con- 

Sess  has  the  power  to  impose  a  liability  on  the  initial  carrier  for 
3s  upon  a  connecting  carrier's  road  and  require  him  to  collect  that 
loss  himself,  after  first  paying  it  to  the  shipper,  is  a  question  that 
arises  under  the  Carmacfe  amendment,  which  has  never  been  decided, 
.  and  which  I  do  not  propose  to  discuss  before  the  committee  to-day. 
I  want  to  refer  to  some  of  the  questions  afTecting  the  merits  of 
this  bill,  as  there  are  many  things  to  ne  considered  before  its  favorable 
consideration.  For  example,  you  ought  to  determine  whether  the 
initial  carrier  or  the  delivering  carrier  should  be  the  responsible  party. 
If  vou  determine  that,  then  you  should  determine  the  basis  upon 
which  the  claimant  should  make  his  claim  to  the  railroad  company — 
I  mean  upon  what  evidence.  I  tliink  you  ought  to  provide  in  any 
bill,  if  any  such  bill  should  ever  be  passed,  that  the  claimant  should 
file  with  the  railroad  company  hable  the  bill  of  lading,  the  invoice, 
and  if  any  damages  have  occurred,  the  actual  statement  of  the 
damages,  and,  if  he  has  been  put  to  any  expense,  the  actual  bill  of 
expense,  and  the  affidavit  of  the  delivering  carrier  or  agent  at  the 
pomt  of  destination  that  the  goods  have  not  been  delivered.     Tliat 
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ou^ht  to  be  imposed  upon  the  shipper  as  a  duty  in  presenting  his 
claim,  if  you  want  prompt  action. 

I  desire  to  call  the  attention  of  the  conmiittee  to  another  matter. 
The  period  of  ten  days  for  acknowledgment  of  the  claim  is  not 
objectionable.  As  a  general  rule,  all  claims  are  acknowledged  within 
that  time.  Ninety  days  is  not  really  an  objectionable  period  of 
time  for  the  payment  of  claims  on  the  line  or  the  carrier  that  has 
issued  the  bill  of  lading  and  initiated  the  traffic,  the  injury  occurring 
on  his  line.  But,  gentlemen,  limiting  the  time  of  payment  to  ninety 
days,  where  the  bill  of  lading  or  the  routing  of  the  property  is  over 
a  long  haul,  I  fear  the  provision  would  be  impracticable.  It  could 
not  be  done  in  ninety  days. 

The  traffic  gentlemen  who  are  present  here  will  fully  sustain  the 
view  that  I  have  expressed.  In  such  a  case  they  have  to  write  to 
the  conductors  of  each  division,  and  to  each  line  at  junctional  points 
where  it  is  transferred,  to  trace  it  up  and  find  where  it  was  lost,  on 
what  road  it  was  lost,  and  secure  all  these  facts  before  they  can  say 
that  this  claim  is  a  just  claim. 

You  must  rememoer  that  under  the  present  practices  of  the  car- 
rier the  shipper  may  have  routed  his  freight  by  a  route  different 
from  that  with  which  the  carrier  is  connected  that  initiates  the 
freight.  That  renders  it  far  more  difficult  to  ascertain  the  facts. 
You  must  further  consider  that  the  Interstate  Commerce  Commission 
has  taken  this  subject  under  consideration. 

This  whole  claim  subject,  gentlemen,  is  now  before  the  commission. 
The  Freight  Claim  Association  notified  Mr.  Adams  last  year,  and  we 
have  here  some  of  the  gentlemen  who  are  members  of  a  committee  of 
that  association,  to  come  to  their  association  and  discuss  these  matters 
with  a  view  of  making  an  orf:anization  within  the  freight  departments 
of  the  roads  that  would  facilitate  the  more  rapid  payment  of  claims. 
Mr.  Adams  met  with  it,  and  I  have  read  his  speech  before  the  asso- 
ciation with  a  great  deal  of  pleasure.  He  suggested  the  appointment 
of  a  committee  to  act  A^nth  the  Interstate  Commerce  Commission, 
informed  them  that  the  Commission  under  his  advice  the  year  before 
had  directed  him  to  formulate  rulers  and  regulations  upon  this  very 
subject,  and  asked  the  association  to  do  as  the  accounting  officers  of 
the  railroads  have  done  in  reference  to  questions  of  accounts  of  the 
carriers,  to  appoint  a  committee  to  cooperate  with  the  Interstate 
Commerce  Commission.  That  was  done  at  once,  and  that  committee 
is  now  working  with  the  Interstate  Commerce  Commission,  trying  to 
devise  means,  as  they  did  in  the  accounting  departments  of  the 
roads,  to  avoid,  as  far  as  possible,  contentions  l>etween  shippers  and 
the  carriers. 

The  carriei-s  were  paying  some  of  these  claims  so  fast  that  the  com- 
mission issued  an  order  on  the  subject.  It  found  that  claims  for 
.  overcharges  were  being  paid  too  rapidly,  and  without,  as  it  feared, 
sufficient  investigation,  and  in  the  ruling  Bulletin  No.  3,  issued 
February  12,  1909,  rule  68,  it  provided,  ''that  it  is  not  a  proper 
practice  for  railroad  companies  to  adjust  claims  immediately  upon 
presentation  without  investigation.  The  fact  that  shippers  could 
give  a  bond  to  secure  repayment  in  case,  upon  subsequent  examina- 
tion, the  claims  were  proved  to  have  been  improperly  adjusted,  does 
not  justify  the  practice. *' 
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These  overcharges  the  commission  felt  the  raikoads  were  settling 
too  rapidly,  without  determining  the  question  whether  on  long 
througn  routes  the  exact  rates  charged  had  been  satisfactorily  ascer- 
tained, and  the  settlement  was  in  exact  accordance  with  the  lawful 
rates  of  the  different  roads. 

Mr.  Adamson.  Were  thev  not  afraid  that  some  rebates  might  slip 
in? 

Mr.  Faulkner.  Yes.     That  was  the  purpose  of  the  rule. 

The  Chaibman.  Was  not  that  ruling  made  after  the  hearing  of 
the  meat  packers'  claims  in  Chicago  for  damages? 

Mr.  Faulkneb.  I  do  not  know;  but  I  know,  as  Mr.  Adamson  sug- 
gested, that  it  was  to  prevent  any  possibility  of  a  refund  except  m 
accordance  with  the  filed  schedules. 

Mr.  Adamson.  For  fear  a  rebate  might  be  made  and  the  bond 
taken  and  the  bond  put  to  the  bed  and  allowed  to  sleep  forever? 

Mr.  Faulkneb.  i  es.  That  shows  that  the  railroads  as  a  general 
rule  on  that  class  of  claims  were  not  delaying  settlements,  and  that 
the  commission  thought  they  were  going  a  little  too  fast  hi  their 
adjustments.  Whether  they  had  any  suspicion  that  it  was  being 
improperly  done,  I  do  not  know. 

The  Chairman.  There  was  quite  a  hearing  and  discussion  of  the 
subject  in  reference  to  the  claims  by  the  so-called  '* packers"  hi  Chi- 
cago for  meat  transported  elsewhere,  and  the  Attorney-General  issued 
notice  to  the  packers  and  the  railroad  companies,  I  believe,  that  they 
must  observe  the  law.  The  question  whether  thev  had  violated  the 
letter  of  the  law  was  somewhat  doubtful,  but  they  had  certainly 
violated  the  spirit  of  the  law,  and  I  think  this  rulhig  followed  that 
investigation. 

Mr.  TowNSEND.  You  uuderstand,  Senator,  of  course,  that  the 
claims  matter  fumish(»s  now  about  the  only  ni(»ans  of  <^ranting 
rebates  ? 

Mr.  Faulkneb.  Yes,  sir;  and  of  course  the  commission  has  to  be 
very  particular  about  it,  and  thev  are  right;  and  their  ruling  is  that 
no  claim  for  refund  must  be  paid  until  the  carrier  is  thoroughly  sat- 
isfied of  the  absolute  correctness  of  the  amount. 

Mr.  Kennedy.  Ihis  fixmg  of  ten  days — does  not  that  relax  rather 
than  make  more  harsh  the  operation  of  the  existing  law  ? 

Mr.  Faulkner.  I  do  not  know.  That  would  depend  upon  the  law 
of  the  State. 

Mr.  Kennedy.  I  mean  the  operation  of  the  law  that  we  passed. 
If  the  railroad  exacts  too  much  and  receives  more  than  the  filed  rates, 
it  has  violated  the  law? 

Mr.  Faulkneb.  Yes,  sir. 

Mr.  Kennedy. -1  he  passage  of  this,  it  seems  to  me,  would  give 
them  ten  days'  grace  to  correct  that,  if  done  by  mistake. 

Mr.  Faulkneb.  I  doubt  if  it  would  relieve  them  of  any  of  the 
penalties  prescribed  by  this  statute — the  passage  of  this  law. 

Mr.  Kennedy.  It  occurred  to  me  it  might  operate  that  way.  It 
could  easily  be  made  to  operate  that  way,  and  that  would  be  a 
relaxation  of  the  harshness  of  the  other  rule. 

Mr.  Faulkneb.  I  grasp  the  force  of  the  origmal  questiou. 

Mr.  Kjsnnedy.  Do  you  say.  Senator,  that  the  railroads  are  anxious 
to  cooperate  with  the  commission  in  the  endeavor  to  establish  a 
speedier  method  of  adjusting  claims? 
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Mr.  Faulkner.  I  know  they  are,  sir;  and  I  know  that  is  the  opin- 
ion of  the  commission,  and  I  know  that  is  the  opinion  of  Professor 
Adams  in  reference  to  this  matter,  and  they  are  now  working  actively 
on  that  line.  There  is  a  member  of  that  committee  present  who 
will  be  before  you  and  who  will  ^ve  you  the  relation  of  the  carriers 
with  the  commission  on  the  subject  of  the  adjustment  of  claims. 

The  Chairman.  Is  there  some  one  else? 

STATEMENT   OF  MR.  R.  L.  CALEHTS,  OF   STEW  YORK,  FREIGHT 
CLAIM  AGENT  OF  THE  NEW  YORK  CENTRAL  RAILROAD. 

Mr.  Calkins.  Mr.  Chairman,  did  you  wish  me  to  give  you  some 
information  in  regard  to  the  committee  that  is  now  in  conference  with 
the  Interstate  Commerce  Commission? 

The  Chairman.  We  would  be  glad  to  have  any  information  bearing 
on  the  question,  including  that. 

Mr.  Calkins.  At  the  suggestion  of  Professor  Adams,  representing 
the  Interstate  Commerce  Commission,  the  Freight  Claim  Association, 
which  is  an  organization  representing  about  90  per  cent  of  the  rail- 
roads on  rail  and  water  lines,  appointed  this  committee.  He  sug- 
gested that  we  form  a  committee  and  meet  with  him  or  with  repre- 
sentatives of  the  Interstate  Commerce  Commission  for  the  purpose  of 
formulating,  possibly,  some  new  rules  or  revising  or  considering  our 
present  rules  and  reaching,  possibly,  some  means  by  which  more  expe- 
dition in  the  settlement  of  claims  could  be  had. 

That  was  one  of  the  objects  of  the  conferences.  The  first  meeting 
was  held  in  Chicago,  in  October,  I  think.  Professor  Adams  attendea 
it  and  addressed  them,  and  the  Senator  has  mentioned  the  sugges- 
tions he  made  there.  The  next  meeting  was  held  in  this  city  in 
November,  which  Professor  Adams  attended,  and  Commissioner 
Harlan  addressed  the  claims  committee.  The  next  meeting  is  to 
be  held  in  this  city  on  March  1.  There  are  several  subcommittees 
of  this  claims  conference  committee,  so-called,  which  are  working  on 
different  subjects  which  have  been  suggested  by  Professor  Adams, 
such  as  the  more  prompt  settlement  of  claims,  classification  of  losses 
and  damages,  the  revision  of  the  present  rules  of  the  Freight  Claim 
Association,  and  various  other  subjects.  I  can  not  enumerate  them 
now.  I  did  not  expect  to  be  called  upon  to  give  a  r6sum6  of  the  work 
of  this  committee.     I  am  only  a  member  of  it. 

Mr.  Richardson.  In  those  conferences  that  you  have  had  between 
the  members  of  that  association  and  the  Interstate  Commerce  Com- 
mission, have  you  undertaken  to  find  out  what  would  be  the  proper 
construction  of  the  laws  that  Congress  has  passed  relative  to  the 
transportation  of  freight,  charges,  and  so  forth? 

Mr.  Calkins.  Not  as  yet. 

Mr.  Richardson.  You  have  not  reached  that  stage? 

Mr.  Calkins.  No,  sir.  I  have  no  doubt  but  that  it  will  come  to 
that. 

Mr.  Richardson.  Because  all  of  the  rules  you  adopt  would  be  made 
subordinate  to  the  law  of  Congress  that  was  passed  upon  that  subject? 

Mr.  Calkins.  Surely.  The  Freight  Claim  Association  has  never 
undertaken  to  formulate  rules  for  the  government  of  its  members  as 
to  liability  hotwoon  carriers  and  shippers  or  consignees.  They  may 
hereafter. 
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Mr.  Richardson.  I  am  just  asking  for  information,  to  know  the 
scope  of  your  association.  I  think  that  is  a  very  important  asso^ 
ciation  to  reach  those  conclusions.  But  do  you  discuss  such  thin^ 
as  demurrage,  and  loading  and  unloading  of  cars,  and  time,  and  Si 
that  sort  of  thing? 

Mr.  Calkins,  i  es,  sir;  anything  that  would  come  within  our  prov- 
ince of  adjustment  of  freight  claims  or  regulating  our  agents  in  the 
handling  of  freight.  But  as  to  questions  or  liability  between  carriers 
and  shippei^  those  are  matters  that  are  left  with  our  legal  departments. 

The  Chairman.  What  is  the  process  of  adjusting  these  claims  as 
between  the  railroads  themselves? 

Mr.  Calkins.  I  would  like  to  take  a  supposititious  case  and  follow 
it  through. 

The  Chairman.  We  would  be  very  glad  to  have  you  do  it. 

Mr.  Calkins.  Suppose  a  claim  is  presented  against  a  railroad  in 
New  York  on  a  shipment  to  Kansas  City.  It  is  for  damage.  That 
claim,  as  is  the  usual  practice,  is  acknowledged  by  the  road  against 
which  it  is  filed  within  the  course  of  a  few  days;  generally  within  two 
or  three  days:  that  is,  if  received  direct  from  the  claimant  to  the 
claim  department.  It  may  be  forwarded  through  local  agents  or 
freight  sohcitors,  and  be  more  than  two  or  three  or  four  days  in 
reaching  the  claim  agent.  But  when  the  claim  agent  receives  it,  it  is 
usually  acknowledged  to  the  claimant  within  a  very  few  days.  If 
accompanied  by  the  bill  of  lading,  the  freight  bill,  and  the  bill  sub- 
stantiating the  amount  claimed — if  those  have  been  filed  by  the 
claimant — the  claim  at  once  is  taken  up  for  investigation.  If  all  of 
those  necessary  documents  are  not  received  at  the  time,  it  is  neces- 
sary for  the  claim  agent  to  correspond  with  the  claimant  and  obtain 
them;  in  other  words,  to  obtain  sufficient  facts  and  documents  to 
enable  him  to  intelligentlv  and  properly  or  legally  adjust  the  claim. 
If  the  road  against  whict  the  claim  is  made  is  responsible  for  the 
damage — that  is,  if  the  damage  occurred  on  that  line — adjustment  can 
be  made,  and  usually  is  made,  within  perhaps  thirty  days.  If  there 
is  no  record  of  the  damage  on  that  road,  it  is  necessary  to  forward 
the  papers  to  the  next  road  in  the  route  and  have  them  make  such 
investigation  as  is  necessary,  usually  by  referring  the  papers  to  the 
junction  point  at  which  they  received  the  freight  and  the  point  at 
which  they  delivered  it  to  the  line  beyond  them,  and  that  course  is 
gone  through  to  destination,  unless  the  damage  is  located. 

There  is  a  proposition  before  the  Claims  Committee  at  the  present 
time  which  is  now  being  practiced  to  a  considerable  extent,  of  the 
claim  department  against  which  the  claim  is  filed  immediately 
addressing  the  destination  agent  and  ascertaining  the  condition  of 
deliveiy  of  the  freight  to  the  consi^ee. 

Mr.  TowNSEND.  Would  your  claim  agent  have  authority  to  settle 
a  claim  if  he  is  satisfied  it  is  right? 

Mr.  Calkins.  Yes,  sir. 

Mr.  TowNSEND.  It  does  not  have  to  go  to  any  other  department  of 
the  railroad? 

Mr.  Calkins.  No,  sir.  I  am  speaking  now  of  my  own  position. 
That  may  not  be  true  of  the  claim  departments  of  all  roads.  It  is, 
however,  true  of  the  majority  of  the  roads,  I  think. 

In  regard  to  the  ninety-dav  clause  in  this  bill,  I  would  like  to  say 
that  in  my  opinion  a  very  large  percentage  of  just  claims  is  paid 
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in  far  less  than  ninety  days,  but  there  is  a  large  volume  of  claims 
which  are  not  just  claims  and  which  should  not  be  paid  and  others 
in  which  investigations  have  to  be  made  requiring  more  than  ninety 
days  to  develop  the  carrier's  liability.  There  are  many  overcharge 
claims  which  in  the  opinion  of  claimants  should  be  paid  immem- 
ately,  but  which  we  may  find,  after  considerable  investigation  and 
correspondence  with  tanff  bureaus,  and  so  forth,  must  go  to  the 
conmxission  with  an  appUcation  for  authority  to  pay  the  claims.  I 
have  a  great  many  of  those  claims  where  I  must  obtain  permission 
from  the  Interstate  Commerce  Commission  before  I  can  pay  the 
claims. 

Mr.  Kennedy.  I  suppose  there  are  quite  a  number  of  claims  of 
such  a  character  that  it  is  pretty  hard  to  tell  whether  they  ought  to 
be  paid  or  ought  not  to  be  paid  ? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Richardson.  By  what  reason  or  authority  has  the  commission 
a  right  to  pass  upon  a  claim  and  decide  whether  it  is  just  or  not? 

Mr.  Calkins.  It  is  a  question  of  the  interpretation  of  the  rulings 
that  have  been  formulated  by  the  Interstate  Commerce  Commission. 

Mr.  Richardson.  I  understand  that  interpretation,  but  if  you 
think  that  you  are  liable  to  the  demands  of  a  claimant  and  that  the 
claim  b  just  and  right,  I  do  not  see  what  any  authority  on  earth  has 
got  to  do  with  it.  But  your  own  company,  unless  you  get  into  some 
conspiracy  and  are  doing  something  wrong,  would  be  perfectly  com- 
petent to  attend  to  it  itself. 

Mr.  Calkins.  It  may  be  a  difference  of  opinion  as  to  the  basis  of  a 
tariff  between  two  points  over  other  roads  by  which  there  are  no 
through  tariffs.  A  man  may  file  a  claim  on  the  basis  of  certain  tariff 
rates  in  existence  on  other  hues. 

Mr.  Richardson.  It  is  a  transaction  that  the  Interstate  Com- 
merce Commission  would  have  to  look  into  to  see  that  you  are  doing 
right  by  somebody  else? 

Mr.  Calkins.  les;  but  the  combination  of  rates  on  these  irr^ular 
routes  by  which  the  shipment  traveled  might  exceed  the  through 
tariff  rate,  and  the  law  would  require  us  to  settle  any  excess  over  the 
rates  by  tlie  natural  routes.  But  we  must  have  the  commission's  per- 
mission.    That  is  one  of  the  cases.     There  are  many. 

Mr.  Richardson.  I  am  glad  you  have  explained  it  so  clearly. 

Mr.  Kennedy.  Coining  back  to  the  case  you  explained  a  while  ago, 
suppose  the  goods  are  received  on  a  routing  from  New  York  to  Kansas 
City — I  believe  that  was  the  line — in  good  shape,  and  a  claim  comes 
in  for  damage  to  those  goods.  It  is  claimed  that  they  did  not  readi 
their  destination  in  that  good  shape,  but  that  they  were  damaged  by 
rough  handling  in  transit,  and  you  have  difficulty  in  determining 
where  that  rough  handling  occurred  amongst  the  roads.  So  far  as 
the  claimant  is  concerned  there  is  no  contention  but  that  he  has  the 
right  to  recover  against  some  one? 

Mr.  Calkins.  That  is  true  if  we  have  evidence  that  the  damage  did 
exist  at  the  time  the  shipment  was  delivered  to  the  consignee  at  the 
destination.     We  must  obtain  that  information. 

Mr.  Kennedy.  So  far  as  the  shipper  was  concerned,  when  the  goods 
are  received  in  good  shape,  that  is  conceded,  and  yet  when  thev 
reach  their  destination  in  bad  condition,  apparently  through  rough 
handling,  there  is  a  liability  somewhere? 
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Mr.  Calkins.  Yes.  The  claimant  does  not  submit  that  evidence 
with  his  claim  as  a  rule;  not  perhaps  in  one  case  in  ^  hundred.  He 
alleges  certain  damage,  and  we  must  develop  it. 

^.  Kennedy.  What  ia  done  with  such  a  case  as  that  now,  in  the 
ordinary  practiced 

Mr.  Calkins.  The  practice  now  is  to  make  our  investigation  at 
the  shipping  point  at  the  same  time  that  we  make  the  investigation 
at  the  destmation  point,  and  if  we  develop  that  the  goods  were 
received,  notwithstanding  it  may  be  a  clean  bill  of  lading — sometimes 
£L  clean  bill  of  lading  is  issued  when  the  goods  are  not  m  that  condi- 
tion, you  know — if  we.  develop,  independent  of  the  bill  of  lading,  the 
fact  tnat  the  shipment  was  received  at  the  shipping  pK)int  in  good 
condition,  as  indicated  by  the  bill  of  lading  at  the  shipping  point, 
aiid  yet  that  the  damage  did'  exist  at  the  destination  at  the  time  of 
delivery  to  the  consignee,  then  we  can  settle  that  claim  at  once  with- 
out any  intermediate  investigation. 

Mr.  Kennedy.  It  is  not  necessary  to  locate  the  responsibility 
for  the  injury? 

Mr.  Calkins.  No.  We  can  do  that  after  the  claimant  has  received 
his  pay. 

Mr.  Stafford.  Is  that  the  practice  with  all  roads  when  damajge 
is  proven  to  have  occurred  to  merchandise  in  transit,  that  the  initial 
carrier  will  settle  the  accoimt  and  then  determine  upon  whom  the 
burden  should  rest  in  paying  it  among  the  other  carriers? 

Mr.  Calkins.  I  thiuK  it  is  the  general  practice;  yes.  sir. 

The  Chairman.  On  that  question,  suppose  you  make  a  shipment, 
say,  from  New  York  to  Kansas  City,  and  the  goods  are  damaged  on 
some  part  of  the  line  west  of  the  IVussouri  River.  Is  the  claim  ordi- 
narily filed  at  Kansas  City  or  at  New  York? 

Mr.  Calkins.  That  depends.  With  the  lai^ge  shippers,  the  large 
industries,  they  file  nearly  all  of  their  claims  in  behalf  of  their  con- 
signees. 

The  Chairman.  Suppose  that  claim  were  filed  with  the  New  York 
Central  Railroad,  and  from  your  investigations  you  were  satisfied 
that  the  damage  occurred  after  it  left  your  line,  and  you  were  satis- 
fied that  the  damage  did  occur.  Would  you  pay  the  claim  before  the 
other  line  conceded  its  UabiUty  or  wait  until  it  conceded  the  liability? 

Mr.  Calkins.  Under  the  present  rule  of  the  Freight  Claims  Associ- 
ation that  I  have  mentioned  we  can  pay  that  claim  and  charge  it  out 
to  that  road  without  reference  to  the  authority. 

The  Chairman.  Although  they  mav  deny  that  they  are  liable? 

Mr.  Calkins.  That  will  come  up  after  the  settlement  of  the  claim. 

The  Chaibman.  That  is  what  I  wanted  to  get  at. 

Mr.  Calkins.  There  is  an  arbitration  committee  in  this  claim 
organization  for  that  very  purpose. 

The  CHAiRiiAN.  You  say  you  can  pay  that  claim? 

Mr.  Calkins.  Yes,  sir. 

The  Chairman.  As  a  matter  of  practice,  do  you  actually  do  that 
before  the  liability  is  settled  with  the  other  roads,  ordinarily,  in  large 
claims? 

Mr.  Calkins.  Yes.  Large  claims — not  involving  large  proof  but 
large  amount — may  be  referred  for  investigation  for  the  iniormation 
of  the  carrier  liable.  As  a  matter  of  courtesy  it  is  proper  that  they 
should  be  advi«»ed. 
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The  Chairman.  But  the  ordinary  small  claims  are  paid  by  the 
carrier  upon  whom  the  claim  is  made  ? 

Mr.  Calkins.  Yes,  sir. 

The  Chairman.  How  long  have  you  had  rules  to  that  effect? 

ifr.  Calkins.  Several  years.     I  could  not  say  exactly. 

The  Chairman.  Suppose  the  claim  were  made  to  the  line  delivering 
the  goods  at  Kansas  Cit}'? 

Mr.  Calkins.  The  same  thing  would  apply. 

The  Chairman.  Although  the  damage  might  have  occurred  on  the 
New  York  Central  line  ? 

Mr.  Calkins.  Yes,  sir.  ,The  destination  roads  could  pay  that 
claim  with  more  intelligence  promptly  than  the  initial  line,  because 
the  initial  line  only  knows  the  condition  of  the  property  at  the  time 
of  its  receipt  from  the  shipper  when  it  was  forwarded.  The  deliv- 
ering line  knows  the  condition  of  the  property  at  the  time  of  delivery 
to  the  consignee,  and  he  has  the  bill  of  lading  to  evidence  the  condi- 
tion at  the  shipping  point. 

Mr.  Richardson.  The  initial  carrier  is  responsible  for  any  damages 
or  destruction  of  the  shipment  under  the  law? 

Mr.  Calkins.  Under  the  bill  of  lading? 

Mr.  Richardson.  Yes;  and  under  the  present  law? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Richardson.  If  a  shipper  makes  a  shipment  on  a  through 
route  that  goes  from  your  line  and  the  property  is  lost  or  mislaid  on 
some  other  line  with  which  they  are  transacting  business  in  connec- 
tion with  it,  the  shipper  comes  to  you  as  the  initial  carrier,  and  under 
the  statute  can  bring  suit  instead  of  going  away  off  on  the  connecting 
line  and  bringing  suit  in  a  distant  State? 

Mr.  Calkins.  Yes.  But  the  Hepburn  Act  provides  that  the  road 
issuing  the  bill  of  lading  is  responsible. 

The  Chairman.  Under  your  statement,  Mr.  Calkins,  that  the  claim 
may  be  filed  with  the  initial  carrier  in  the  shipment  that  I  suggested, 
ana  also  with  the  delivery  carrier,  and  each  may  pay  the  claim  without 
consulting  the  other,  what  is  to  prevent  a  man  filing  a  claim  with  both 
companies  and  receiving  two  payments  on  the  claim  ? 

Mr.  Calkins.  I  can  answer  that  in  a  very  brief  way,  or  otherwise, 
as  you  may  wish.     A  properly  substantiated  or  supported  claim,  when 

Presented,  should  have  tne  original  bill  of  lading,  the  original  freight 
ill,  and,  if  it  is  a  loss  or  damage  claim,  the  invoice  of  the  value  of  the 
goods. 

The  Chairman.  Suppose  it  is  an  order  bill  of  lading  that  the  com- 
pany has  itself.     That  is  in  the  hands  of  the  dehvery  carrier? 

Mr.  Calkins.  Yes.  It  must  be  procured  from  the  road  by  which 
the  shipment  is  made  and  attached  and  filed. 

The  Chairman.  You  do  not  pay  claims,  then,  without  the  produc- 
tion of  the  original  bill  of  lading  or  something  accounting  for  its  loss? 

Mr.  Calkins.  No,  sir. 

The  Chairman.  Is  the  original  bill  of  lading  when  presented  con- 
sidered as  proof  of  the  character  of  the  goods  when  delivered  to  the 
initial  carrier? 

Mr.  Calkins.  Not  always,  but  it  is  evidence. 

The  Chairman.  It  is  prima  facie  evidence? 

Mr.  Calkins.  Yes,  sir.  I  remember  a  case  not  long  ago  of  a  bill  of 
lading  issued  for  a  case  of  rabbit  skins,  I  believe,  and  when  they  were 
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lost  they  were  proved  to  be  oil  paintings  of  great  value;  so  that  it  is 
not  always  proof.     [Laughter.] 

The  Chairman.  What  I  mean  is,  you  do  not  require,  as  I  under- 
stand jrou,  any  other  proof  of  the  character  of  the  goods  as  delivered 
to  the  initial  carrier  tnan  the  bill  of  lading? 

Mr.  Calkins.  No,  sir;  with  this  exception,  that  some  of  the  freight 
inspection  bureaus  located  at  large  railroad  transfer  points,  such  as 
Buffalo,  Chicago,  and  St.  Louis,  make  inspection  of  packages  of 
freight  to  ascertain  if  the  bill  of  lading  represents  the  actual  article 
shipped  in  order  that  there  shall  be  no  violation  of  the  initial  classi- 
fication. 

The  Chairman.  But  that  is  a  matter  of  defense  for  the  railroad. 
What  I  wanted  to  get  at  was  this:  In  a  case  of  damage,  when  the 
shipper  presents  the  bill  of  lading  is  that  presumed,  so  far  as  he  is 
concerned,  to  correctly  state  the  character  of  the  goods,  that  they 
are  received  in  good  order? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Washburn.  Do  you  ever  have  any  cases  where  claims  are 
brought  against  you  as  the  initial  carrier  and  where  you  ture  not 
responsible  for  the  damage  and  where  there  is  no  question  of  damage, 
where  you  find  it  difficult  to  fix  the  responsibihty  on  any  connecting 
road,  to  find  where  the  damage  occurred  and  by  whom  it  was  inflicted! 

Mr.  Calkins.  'Very  many. 

Mr.  Washburn.  And  in  those  cases  you  have  to  bear  the  charge 
yourselves? 

Mr.  Calkins.  Well,  in  some  cases,  but  not  as  a  rule.  Rules  have 
been  provided  by  the  Freight  Claim  Association,  this  national  rail- 
road organization,  which  protect  to  a  certain  extent,  at  least,  one 
road  against  another  in  the  payment  of  claims  by  one  road  that  are 
really  chargeable  to  another. 

Mr.  Washburn.  In  the  case  I  instanced,  how  is  the  initial  road 
really  protected  against  the  connecting  road  by  these  rules? 

Mr.  Calkins.  The  rules  may  provide  that  a  road  against  which  a 
claim  is  filed  may  pay  the  claim  on  evidence  that  the  loss  or  damage 
or  overcharge,  as  the  case  may  be,  actu'allv  exists,  and  may  chaise 
out  without  reference  to  authority  to  such  other  roads  as  may  be 
chai^eable  with  the  claim,  or  may,  in  case  the  investigation  fails  to 
locate  the  point  at  which  the  loss  or  damage  occurred,  pro  rate  it  as 
unlocated  from  the  shipping  point  to  the  destination,  whether  on 
the  basis  of  mileage  or  the  basis  of  revenue  derived  by  each  road  on  a 
shipment. 

Mr.  Washbltin.  That  is  what  I  wanted  to  get  at. 

The  Chairman.  How  often  are  these  balances  between  the  rail- 
roads settled? 

Mr.  Calkins.  Individually,  as  a  rule,  with  roads  that  are  not  in  one 
system  or  organization.  Sometimes  they  are  charged  out  in  monthly 
accounts,  monthly  statements.  But  as  a  rule  they  will  be  propor- 
tioned on  amounts  chargeable  by  one  road  to  another  and  are  charged 
out  individually. 

The  Chairman.  I  supposed  they  only  settle  the  balances.  They 
do  not  interchai^e? 

Mr.  Calkins.  The  accounting  departments  will  settle  the  balances. 
I  am  speaking  of  the  operations  of  tne  work  in  the  freight-claims  office. 
The  freight-claim  office  will  charge  out  those  proportions  to  other 
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roads^  and  iii  the  accounting  offices  of  the  roads  they  will  settle  by 
balances  at  the  end  of  each  month. 

The  Chairman.  At  the  end  of  each  month? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Richardson.  The  Chairman,  Mr.  Mann,  asked  you  a  few 
moments  ago  if  a  bill  of  lading  was  not  presumptive  evidence  of  the 
facts  alleged  in  the  bill.  Now,  do  vou  believe  that  it  would  be  a 
right  and  just  and  proper  law  to  declare  that  the  bill  of  lading  given 
bv  an  agent  of  a  common  carrier  should  be  absolutely  accepted  under 
all  circumstances  and  conditions? 

Mr.  Calkins.  No,  sir;  I  do  not. 

The  Chairman.  Have  you  ever  known  of  an  agent  signing  a  bill 
of  lading  and  making  a  description  of  a  property  therein  when  he 
had  never  received  that  property  d.t  all? 

Mr.  Calkins.  Yes,  sir;  there  are  such  cases. 

Mr.  Richardson.  You  do  not  think,  then,  that  the  carrier  ought 
to  be  made  responsible  for  such  a  fraud  in  cooperation  or  in  concert 
with  some  outsider  as  that  would  be  when  the  property  never  came 
into  the  hands  of  the  common  carrier  at  all? 

Mr.  Calkins.  I  would  rather  our  attorneys  would  answer  that. 
I  am  very  ready  to  answer  the  part  where  the  employee  of  the  rail- 
road was  not  a  party  to  it. 

Mr.  Richardson.  You  certainly  do  not  think  you  ought  to  be 
responsible  for  property  that  you  never  received  ? 

Mr.  Calkins.  No,  sir;  I  do  not. 

Mr.  Richardson.  We  have  been  discussing  a  bill  of  lading  proposi- 
tion here,  a  good  deal  heretofore. 

Mr.  Stevens.  You  evidently  differ  with  the  opinion  of  the  legis- 
lature of  the  State  of  Alabama  on  that  subject.     P^aughter]. 

Ihe  Chairman.  What  is  vour  position  Where  you  issue  a  biU  of 
lading  on  your  road  and  collect  the  freight — ^possibly  this  would  not 
occur  on  the  New  York  Central — and  the  freight  was  never  received; 
that  is,  the  shipment  was  never  received  in  fact,  or  not  completed. 
What  is  your  practice  in  those  cases? 

Mr.  Calkins.  In  the  case  of  a  claim  for  the  value  of  that  freight, 
do  you  mean? 

The  Chairman.  Yes. 

Mr.  Calkins.  Our  position  is  to  pay  that  claim  as  soon  as  we  can 
ascertain  the  proper  amount,  and  tne  sooner  the  better,  both  for  the 
railroad  company  and  the  claimant. 

Mr.  TowNSEND.  Can  you  say  whether  it  is  a  fact  or  not  that  the 
railroad  companies  generally,  those  in  your  experience,  at  least,  are 
paying  their  claims  more  promptly  now  than  they  used  to  do? 

Mr.  Calkins.  Yes,  sir.  I  think  claims  are  very  much  more 
expeditiously  paid  now  than  they  have  been  in  past  years,  and  they 
are  improving  every  year.  I  have  a  little  evidence  of  that  in  a  letter 
here  from  the  chairman  of  the  National  Industrial  Traffic  League,  or 
chairman  of  the  freight  department  of  that  oi^anization.  It  just 
came  along  yesterday,  and  1  brought  it  with  me.     He  says 

The  Chairman.  Who  is  he? 

Mr.  Calkins.  Mr.  Bellville.  It  is  a  letter  he  recently  wrote  in 
reference  to  the  improvement  in  the  settlement  of  claims  by  railroads. 
He  says: 

It  is  undoubtedly  a  fact  that  in  the  la.^t  two  or  three  yearn,  and  notably  during  the 
laat  eij^hteen  months,  there  has  been  on  the  part  of  tlie  railroads  of  the  country  in 
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general  an  absolute  reformation  in  the  matter  of  the  adjustment  of  claims  of  every 
character,  and  this  is  particularly  true  in  regard  to  claims  for  minor  amounts.  I  think 
you  will  remember  that  in  my  reports  to  the  league  we  have  given  full  credit  to  the 
railroads  in  general,  and  the  freight  claim  agents  in  particular,  for  the  reform  which 
has  been  worked  in  this  direction. 

As  illustrating  the  improvements  which  have  been  made.  I  wa.*^  talking  a  dav  or 
two  ago  with  the  traffic  manager  of  a  very  large  industrial  concern  which  files  from 
1,200  to  1,500  claims  per  annum,  and  averaging  about  $40,000  a  year,  and  he  told  me 
that  on  the  let  of  Januarv,  1908,  he  had  unsettled  claims  to  the  ainount  of  about  $65,000 
and  that  on  the  1st  of  January,  1909,  his  unsettled  claims  amounted  to  but  $26,000, 
and  on  the  Ist  of  January,  1910,  having  filed  during  the  y*^ar  claims  aggregating  $35,000, 
they  had  only  $13,000  unsettled,  a  large  part  of  which  had  been  filed  during  the  last 
few  months  of  1909. 

This  letter  is  dated  January  8,  1910. 

Mr.  TowNSEND.  Are  there  anjr  railroads  not  members  of  this 
vohmtaiy  Freight  Claim  Association? 

Mr.  Calkins.  Very  few,  and  all  of  those,  I  think,  are  very  small 
roads,  principally  water  lines.  The  Freight  Claim  Association  repre- 
sents aoout  90  per  cent  of  the  railroad  mileage  of  this  coimtry  and 
Canada. 

Mr.  TowNSEND.  Now,  this  reform  in  the  methods  of  adjusting 
and  paying  claims  has  been  brought  about  through  the  cooperation 
of  the  accoimting  department  or  the  Interstate  Commerce  Com- 
mission and  the  railroads  themselves,  has  it  not? 

Mr.  Calkins.  To  a  certain  extent,  and  various  conferences  with 
industrial  leagues  and  the  Freight  Claim  Association,  and  various 
conferences  with  Professor  Adams,  even  prior  to  his  suggestion  that 
we  confer  with  the  commission.  There  has  been  a  steady  improve- 
ment in  the  matter  of  expediting  the  settlement  of  claims  going  on 
for  the  last  ten  years  at  least.  I  think  vou  gentlemen  will  appre- 
ciate this  fact,  that  a  railroad  may  settle  90  per  cent,  or  even  a 
larger  percentage,  of  their  claims  promptly  and  with  entire  satisfac- 
tion to  the  claimant,  but  if  there  is  one  or  a  few  claims  which  are 
delayed  their  record  for  prompt  treatment  of  claims  is  lost  sight  of. 

Mr.  TowNSEND.  You  recognize  the  fact,  don^t  you,  that  m  the 

Sast,  at  least  on  the  part  of  some  of  the  roads,  there  has  been  some 
iy)osition  to  delay  as  long  as  possible  the  adjustment  of  claims? 

Mr.  Calkins.  Yes,  sir.     I  have  no  doubt  about  that. 

Mr.  TowNSEND.  I  do  not  think  anyone  who  has  practiced  law  has 
any  doubt  of  it,  either? 

Mr.  Calkins.  I  think  now  the  freight  claim  agents  are  desirous  of 
settling  their  claims  promptly.  Tt  is  only  a  question  with  them  of 
developing  the  facts  promptly  to  justify  the  payment. 

Mr.  Knowland.  Conditions  are  growing  better  all  the  tiine^ 

Mr.  Calkins.  Yes,  sir. 

Mr.  Knowland.  There  is  very  little  complaint  now? 

Mr.  Calkins.  I  believe  so. 

Mr.  TowNSEND.  Is  there  any  probability  of  getting  these  other  roads 
into  this  Freight  Claims  Association — those  other  roads  that  are  not 
in  now? 

Mr.  Calkins.  The  association  is  trying  all  the  time.  But  those 
other  roads  are  very  few,  and  they  are  of  minor  importance.  Many 
of  them  are  small  steamship  lines  plying  on  rivers  or  inland  waters, 
and  many  of  them  that  are  not  members  of  this  association  are 
abiding  by  the  rules  of  the  association. 
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The  Chairman.  When  you  refer  to  ninety  per  cent  of  the  mileage, 
do  you  have  reference  to  the  mileage  of  the  railroads  or  the  mileage 
of  the  railroads  and  the  ship  lines  combined  ? 

Mr.  Calkins.  I  had  reference  to  the  mileage  of  the  railroads,  but  I 
think  the  same  thing  would  apply  to  the  steamships.  I  think  all  of 
the  coastwise  steamship  lines  on  both  sides  of  this  country,  on  the 
Pacific  and  on  the  Atlantic,  are  members,  nearly  all  of  them  at  least. 

The  Chairman.  Can  you  tell  us  how  much  the  claims  amount  to 
that  were  allowed  in  the  course  of  a  year,  on  the  average,  by  the  New 
York  Central,  or  the  total  amount  in  the  United  States? 

Mr.  Calkins.  No.  I  would  be  ashamed  to  tell  the  amount  of  the 
New  York  Central.  [Laughter.]  I  think  we  average  something  over 
a  million  dollars  a  year  for  loss  and  damage,  and  I  pay  about  450 
claims  a  day.     I  have  averaged  that  for  several  years. 

Mr.  Richardson.  Do  you  nave  any  claims  that  you  have  ever  set^ 
tied  and  that  have  been  filed  against  your  company  for  failure  to 
furnish  cars? 

Mr.  Calkins.  Yes,  sir.  We  have  liad  some,  but  not  in  the  last 
three  years. 

Mr.  Richardson.  Have  you  ever  settled  any  of  those? 

Mr.  Calkins.  I  do  not  know  whether  we  have  in  court  or  not. 

Mr.  Richardson.  Or  anywhere  else? 

Mr.  Calkins.  I  believe  not. 

Mr.  Richardson.  What  is  the  condition  of  your  road  now  as  to 
its  capacity  and  equipment  to  furnish  cars  for  the  demands  of  shippers? 

Mr.  Calkins.  I  am  not  competent  to  speak  for  the  transportation 
department  on  the  subject,  but  just  at  the  present  time  it  is  generally 
known  that  our  equipment,  like  that  of  many  other  roads,  is  lar  better 
and  more  able  to  nandle  tne  traffic  than  it  was  a  few  years  ago. 

Mr.  Richardson.  Of  course  that  is  what  I  am  trying  to  get  at. 
Now,  there  is  not  a  shortage  of  cars,  according  to  your  judgment, 
which  is  claimed  to  exist  in  the  country  now  as  compared  with  what 
it  was  in  1907? 

Mr.  Calkins.  No,  sir. 

Mr.  Richardson.  Was  not  that  about  the  severest  ordeal  or  trial, 
within  a  given  period,  that  the  railroads  had  to  go  through  to  keep  up 
with  the  immense  increase  in  production  in  this  country? 

Mr.  Calkins.  Yes,  sir.  I  beUeve  that  is  true,  so  far  as  my  expe- 
rience is  concerned. 

Mr.  Richardson.  Taking  into  consideration  the  wonderful  increase 
in  production  of  our  country  in  the  last  five  or  six  years,  what  has  been 
the  percentage  of  increase  on  the  part  of  the  railroads  in  the  construc- 
tion and  manufacture  of  freight  cars? 

Mr.  Calkins.  I  am  not  competent  to  answer  that. 

Mr.  Richardson.  But  you  do  know  that  the  productive  capacity 
of  this  country  has  very  far  exceeded  the  transportation  facilities  of 
our  railroads  ? 

Mr.  Calkins.  It  has  in  times  past,  but  I  believe  that  is  not  the  case 
at  the  present  time. 

Mr.  Richardson.  What  I  mean  to  say  is  that  the  railroads  need  a 
little  breathing  spell  to  catch  up,  don't  they?  They  are  doing  the 
best  they  can? 

Mr.  Calkins.  Undoubtedly.  I  do  not  think  there  is  a  shortage  of 
cars  at  the  present  time,  although  the  tonnage  that  is  moving  now  is 
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heavier  than  ever  before.     But  equipment  has  been  increased  so 
largely  that 

Mr.  Richardson.  In  that  condition  of  rising  up  and  getting 
above  all  the  restraining  and  hampering  effects  of  your  experience  of 
1907,  do  you  beUeve  that  drastic  and  restraining  and  hampering  legis- 
lation is  necessary  to  give  the  railroads  that  expansion  that  they  need 
in  this  coimtry?  I  mean  drastic  legislation  such  as  we  have  got 
proposed  in  many  instances  here? 

Mr.  Calkins.  No,  sir. 

Mr.  Richardson.  Don't  you  think  vou  should  have  more  liberty 
and  license,  and  that  any  that  we  could  give  would  be  productive  of 
benefit? 

Mr.  Calkins.  Unauestionably. 

The  Chairman,  lu*.  Calkins,  are  you  at  the  head  of  the  claims 
department  of  the  New  York  Central? 

Mr.  Calkins.  Yes,  sir. 

The  Chairman.  Does  that  include  any  of  the  lines  controlled  by 
the  New  York  Central  beside  the  actual  New  York  Central  Railroad? 

Mr.  Calkins.  There  are  eight  freight  claim  agents  representing  the 
lines  in  what  is  known  as  the  New  York  Central  system — the  Michigan 
Central,  the  Lake  Shore  and  Michigan  Southern,  the  Big  Four,  the 
Lake  Erie  and  Western,  the  Pittsburg  and  Lake  Erie,  the  Rutland, 
and  so  forth,  and  the  Boston  and  Albany.  That  is  under  my  juris- 
diction. Those  freight  claim  agents  are  in  what  is  known  as  the  New 
York  Central  committee  of  freight  claim  agents,  and  I  am  chairman 
of  that  committee.  That  committee  was  organized  partly  for  the 
purpose  of  expediting  the  settlement  of  claims  for  traffic  moving  over 
the  several  lines  in  that  system,  and  by  that  I  act  as  the  freight  claim 
agent  of  all  the  roads' in  the  system  in  connection  with  claims  pre- 
sented against  the  New  York  Central  roads. 

The  Chairman.  Do  you  know  how  many  men  are  engaged  in  the 
settlement  of  claims  on  the  entire  New  York  Central  lines  ? 

Mr.  Calkins.  I  do  not  think  that  500  would  be  too  large  an  esti- 
mate; I  have  102  in  my  office  and  three  special  agents  on  the  road 
for  personal  investigations. 

The  Chairman.  And  these  men  do  nothing  else? 

Mr.  Calkins.  Nothing  else;  no,  sir.  If  you  will  permit  me  I 
would  just  like  to  read  a  letter  that  I  wrote  to  the  chairman  of  the 
Niagara  Frontier  Shippers'  TraflSc  Association  in  connection  with  the 
possible  cause  of  delays  in  the  settlement  of  claims.  The  letter  is 
addressed  to  Mr.  A.  E.  Sherman,  chairman,  Niagara  Frontier  Shippers' 
Traffic  Association,  424  Chamber  of  Commerce  Building,  Buffalo, 
N.  Y.,  and  reads  as  follows: 

New  York,  February  /,  1910. 
Mr.  A.  G.  Sherman, 

Chairman  Niagara  Frontier  Shippers^  Traffic  Association, 

424  Chamber  of  Commerce  Buildingy  Buffalo,  N.  Y. 

Dear  Sir:  Acknowledj^ing  receipt  of  your  letter  dated  27th  ultimo,  in  which  you 
invite  an  expression  of  my  opinion  as  to  the  most  prominent  reasons  for  the  delay  in 
the  settlement  of  freight  claims: 

Without  the  least  desire  to  palliate  the  faults  of  carriers,  I  must  first  give  due  promi- 
nence to  those  of  the  average  shipper  or  consignee,  because  delays  in  the  settlement 
of  claims  are  largely  due  to  the  incomplete  form  in  which  they  are  presented  for  the 
carriers'  consideration.  Possibly  the  average  claimant  considers  that  the  claim  office 
has,  or  at  least  should  have,  all  facts  and  data  regarding  his  particular  claim  at  hand, 
and  should  therefore  be  in  a  position  to  immediately  pass  upon  its  merits.     If  this 
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condition  were  possible,  it  would  assuredly  be  ideal  both  from  the  standpoint  ci 
claimant  and  carrier;  but  while  the  former  may  have  immediate  knowledge  of  all 
irregularities  concerning  his  traffic,  the  business  of  the  latter  being  so  much  more 
expensive  both  as  to  volume  and  territor>\  the  facts  essential  for  a  reasonable  sub- 
stantiation of  claims  must  necessarily  consume  more  time  for  development. 

To  illustrate  the  above  I  will  cite  the  case  of  a  claim  before  me:  The  claimant  sent 
us  a  bill  representing  the  value  of  goods  checking  short  at  destination .  We  acknowl- 
edged ite  receipt  and  informed  him  it  would  be  necessary  for  us  to  have  the  bill  of 
lading,  invoice,  and  freight  bill  to  enable  us  to  locate  the  particular  shipment  and 
verify  the  claim.  He  sends  us  the  freight  bill  and  suggests  that  we  are  simply  trying 
to  delay  the  settlement.  This  is  not  an  exceptional  case,  but  quite  similar  to  daily 
experiences  in  any  large  claim  office.  Firms  employing  modem  businees  methods 
are  more  particular  in  the  preparation  of  their  claims  before  presentation,  but  the 
majority  omit  many  material  facts  or  documents,  and  thus  cause  the  claim  office  to 
secure  them  by  correspondence  or  investigation. 

Claims  for  loss  or  damage  which  is  discovered  bv  consignees  after  taking  delivery, 
also  claims  on  traffic  which  has  moved  over  several  different  lines  to  more  or  less  distant 
points,  require  more  time  for  investigation  and  verification  than  do  claims  on  local 
traffic,  which  delivering  agents  can  readily  confirm,  yet  the  average  shipper  or  con- 
signee places  them  all  in  the  same  class  and  apparently  considers  that  one  should  be 
aajusted  as  expeditiously  as  the  other.  Probably  one-half  the  claims  presented  are 
settled  within  thirty  days,  and  a  large  percentage  of  the  balance  within  sixtv  days. 
The  prompt  adjustment  of  the  many  is,  however,  frequently  lost  sight  of  through  delay 
to  the  few. 

Regarding  avoidable  delays  chargeable  to  carriers,  the  principal  causes  can  prob- 
ably be  assigned  to  insufficient  and  inefficient  forces  in  the  claim  office.  Many  and 
possibly  the  majority  of  claim  offices  are  so  equipped  that  all  classes  of  freight  claims 
are  treated  promptly  and  intelligently,  but  you  can  readily  appreciate  that  when  such 
an  office  is  obliged  to  await  the  action  of  a  line  having  an  indifferently  equipped  office, 
before  making  settlement  with  claimant,  how  easily  the  former  can,  in  the  opinion  of 
claimants,  be  classed  with  the  latter. 

1  have  devoted  much  time  and  thought  to  the  subject  of  prompt  settlement  of  freight 
claims,  and  believe  my  efforts  in  that  direction  have  brought  about  many  excellent 
improvements  in  the  past  few  years,  but  much  remains  for  accomplishment.  There- 
fore I  appreciate  your  request  for  my  views  and  I  desire^to  a«sure  you  of  my  willing- 
ness to  cooperate  with  your  association  in  any  way  I  consistently  can  for  a  betterment 
of  the  conditions  you  have  in  hand. 

In  conclusion,  permit  me  to  add  that  if  your  association  can  recommend  to  the  ship- 
ping public  a  few  or  all  of  the  following  suggestions  a  marked  improvement  in  the  time 
required  for  claim  Hettlement**  can  be  made: 

In  the  case  of  overcharge  in  rate  that  bill  of  lading  and  freight  bills  accompany  the 
claim,  with  definite  reference  to  tariff  or  classification  on  which  based. 

In  the  case  of  overcharge  in  weight  that  the  above  documents,  with  definite  evi- 
dence of  the  correct  amount,  be  submitted. 

In  the  case  of  loss  or  damage  that  the  bill  of  lading  and  freight  bill,  with  invoice  of 
value  or  definite  evidence  of  amount  actually  due,  be  submitted. 

That  in  case  the  delivering  carrier  has  no  knowledge  of  the  loss  or  damage  claimed 
reasons  be  given  for  placing  the  responsibilitv  with  them. 

That  all  claims  be  made  in  conformity  with  conditions  of  the  uniform  bill  of  lading, 
it  being  the  duty  of  frpight  claim  agents  to  observe  such  conditions  in  considering 
questions  of  carriers'  liability. 

Respectfully,  —     , 

Freight  Claim  Agtnt. 

Mr.  Stevens.  Do  you  have  any  circular  of  instructions  that  you 
give  claimants,  advising  them  how  to  prepare  their  claims  for  pres- 
entation ? 

Mr.  Calkins.  No,  sir;  we  have  not.  The  freight  claim  association 
has  rules  defining  what  evidence  should  be  furnished  in  support  of 
claims. 

Mr.  Stevens.  Is  that  made  public  in  any  way  so  that  shippers 
can  get  hold  of  it  ? 

Mr.  CALKIN3.  Not  at  the  present  time.  I  have  forms  for  the  pur- 
pose of  sending  out  to  claimants  who  file  incomplete  claims  with  my 


Digitized  by  VjOOQIC 


BILUS  AFFECTING   INTBBSTATE   COMMERCE.  927 

office,  and  that  is  probabljr  practiced  by  a  majority  of  railroads,  and 
those  forms  request  certain  documents  and  explain  why  they  are 
necessary. 

Mr.  Stevens.  Those  can  be  had  upon  request? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Stevens.  You  spoke  a  moment  ago  of  a  large  concern  whose 
accounts  had  been  settled  more  promptly  each  year.  In  a  concern 
like  that  does  your  company  have  claims  against  that  concern  for 
shortage,  where  mistakes  have  been  made? 

Mr.  Calkins.  Undercharges? 

Mr.  Stevens.  Yes,  sir. 

Mr.  Calkins.  We  have  very  few  undercharge  claims  against  con- 
signees, only  such  as  are  developed  by  investigation  through  oui 
accountinjg  department  or  corrections  in  weights  after  the  delivery 
of  the  freight  has  been  made  at  a  bill  rate.     There  are  some  cases. 

Mr.  Stevens.  Do  those  accounts  go  through  your  department? 

Mr.  Calkins.  Part  of  them  do;  the  majority,  I  think,  go  through 
the  freight  accounting  department,  the  freight  auditor. 

Mr.  Stevens.  Those  that  do  not  go  through  your  department 
but  go  through  the  freight  auditor's  department,  in  what  way  are 
they  collected,  each  individual  claim  collected  directly  of  the  shipper?. 

Mr.  Calkins.  Yes,  sir. 

Mr.  Stevens.  The  consignee? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Stevens.  In  what  way  are  those  collected  that  go  through 
your  department?  By  way  of  set-off  in  accounting  or  collected 
directly,  individually? 

Mr.  Calkins.  They  are  never  adjusted  by  set-off;  they  are  adjusted 
individually,  each  case  separately  on  its  own  merits. 

Mr.  Richardson.  Does  the  settlement  of  claims  for  the  destruction 
of  live  stock  go  through  your  department? 

Mr.  Calkins.  Yes,  sir. 

Mr.  KiCHABDSON.  What  is  your  mode  and  manner  of  arriving  at 
your  liabihty?     How  do  you  ao  that? 

Mr.  Calkins.  In  the  case  of  loss  ? 

Mr.  Richardson.  Yes;  a  claim  for  a  horse  or  cow? 

Mr.  Calkins.  Well,  the  live-stock  contract  provides  for  specifica- 
tions as  to  the  value  of  the  animal  at  the  time  of  its  shipment,  and 
settlement  of  claims  would  be  based  upon  that  stipulated  valuation. 

Mr.  Richardson.  That  is  what  I  am  after.  You  have  a  stock 
agent,  don't  you,  who  first  takes  note  of  the  destruction  of  animals? 

Mr.  Calkins.  Yes,  sir. 

Mr.  Richardson.  And  he  brings  to  you  the  valuation? 

Mr.  Calkins.  Well,  the  contract  shows  that;  the  bill  of  lading  for 
the  live  stock  wdll  show  the  valuation. 

The  Chairman.  I  think  you  are  talking  about  different  things. 

Mr.  Richardson.  I  mean  when  a  railroad  runs  over  an  animal. 

Mr.  Calkins.  I  do  not  handle  those  cases. 

Mr.  Richardson.  That  is  a  great  question  down  in  our  country, 
and  both  sides  have  committed  great  blunders,  both  the  railroads 
and  the  people.  It  has  brought  about  a  very  bad  condition  of 
affairs. 

Mr.  TowNSEND.  When  you  have  a  case  of  undercharge  on  a  freight 
shipment  you  are  not  permitted  to  pay  those  indiscriminately,  are 
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you?  Do  your  rules  provide  that  each  claim  agent  can  pay  that 
undercharge? 

Mr.  Calkins.  The  undercharge? 

Mr.  TowNSEND.  Yes. 

Mr.  Calkins.  That  would  be  money  due  us. 

Mr.  TowNSEND.  Can  you  settle  those  claims  and  receive  the 
money? 

Mr.  Calkins.  We  must  collect  those  claims  if  we  can,  even  by 
process  of  law,  if  necessary. 

Mr.  TowNSEND.  That  is,  the  law  compels  you  to  do  that? 

Mr.  Calkins.  That  is  right. 

Mr.  TowNSEND.  Does  the  commission  grant  you  any  leeway  in 
that  matter? 

Mr.  Calkins.  They  do  not  grant  me  any  leeway;  I  must  collect 
them  if  possible;  in  fact,  refer  them  to  our  legal  department  for  them 
to  collect,  if  possible;  they  make  those  attempts  but  very  often  fail 
to  collect,  probably  largely  through  the  lack  of  financial  standing  of 
the  consignee. 

Mr.  TowNSEND.  As  I  understood  you,  you  have  very  few  of  those 
except  in  cases  of  underweights  or  something  of  that  kind,  as  you 
stated? 

Mr.  Calkins.  Of  course,  in  the  delivery  of  freight  undercharges 
are  coming  up  as  corrections,  which  go  through  the  auditor's  accounts 
every,  day;  tnere  are  as  many  undercharges  as  overcharges;  those 
adjustments  are  going  on  constantly;  I  do  not  handle  any  of  those 
cases;  but  where  they  fail  to  collect  an  undercharge  the  agent  at  the 
delivery  point  is  charged  with  that  amount  in  his  accounts  and  he 
must  seeK  relief  through  me;  he  therefore  makes  a  claim  for  that 
amount,  and  I  take  it  up  as  a  claim  in  favor  of  the  agent  and  under- 
take to  collect  it  from  tne  consignee:  failing  in  that,  it  is  referred  to 
our  legal  department  for  their  action. 

Mr.  Faulkner.  There  is  another  gentleman  here,  representing 
the  New  York,  New  Haven  and  Hartford  road,  but  the  matter  has 
been  gone  over  so  thoroughly  he  does  not  see  any  necessity  for 
occupying  the  tiijie  of  the  committee. 

The  Chairman.  Mr.  S.  H.  Cowan  was  to  have  been  heard  on 
Wednesday,  but  he  has  forwarded  a  statement  that  owing  to  the 
illness  of  his  father  he  will  not  be  able  to  be  here,  and  he  has  sent  a 
written  brief  which,  without  objection,  the  stenographer  wiU  insert 
in  the  hearings  as  Mr.  Cowan's  statement. 

(Following  IS  the  statement  referred  to:) 

STATEMENT  OF  S.  H.  COWAN,  ATTORNET   FOB  AMEBIGAN 
NATIONAL  LIVE  STOCK  ASSOCIATION. 

As  the  attorney  and  representative  of  the  American  National 
Live  Stock  Association,  composed  of  organizations  of  stock  raisers 
and  shippers,  and  principally  west  of  the  Mississippi  River,  and  the 
Cattle  Raisers*  Association  of  Texas,  an  oi^anization  of  cattle  raisers 
in  all  Southwestern  States  and  Territories,  m  behalf  of  both  organiza- 
tions I  submit  the  following  brief  of  argument  in  favor  of  certain 
amendments  to  the  act  to  regulate  commerce  and  in  opposition 
to  the  proposal  to  take  from  the  Interstate  Commerce  Commission 
the  duty  ot  defending  and  enforcing  its  orders  and  the  Control  of  the 
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same  and  to  turn  it  over  to  the  Department  of  Justice,  excluding 
the  commission  and  interested  parties  from  appearance  or  partici- 
pancy  in  such  suits. 

Close  relations  with  leading  shippers'  organizations  throughout 
the  country  during  the  contest  which  resulted  in  the  Hepburn  bill 
and  a  knowledge  of  their  interests  leads  me  to  say  that  I  have  no 
doubt  they  would,  if  the  matter  is  brought  to  their  attention,  indorse 
the  position  which  we  take. 

Those  whom  I  represent  have  enormous  interest  as  shippers,  and 
they  have  spoken  in  definite  terms  by  resolutions  recently  passed  at 
the  annual  convention  of  the  American  National  Live  Stock  Associa- 
tion, held  at  Denver,  which  resolutions  have  been  duly  filed  with  this 
committee.  I  beg  to  refer  to  the  same  and  to  request  that  they  be 
incorporated  as  part  of  the  record  in  connection  herewith. 

As  to  the  provisions  respecting  interownership  or  acquisition  of 
stocks  and  bonds  of  other  carriers,  and  as  to  Umitations  on  capitaliza- 
tion, I  merely  express  the  belief  that,  while  a  law  should  be  enacted 
upon  the  subject,  it  is  too  important  to  attempt  unless  it  be  em- 
braced in  a  most  comprehensive  act  and  in  connection  with  a  plan  for 
valuation  of  railroads.  These  subjects  are  foreign  to  the  design  of  the 
nresent  act  and  foreign  to  the  object  of  my  argument. 


The  act  to  regulate  commerce  might  with  material  advantage 
to  the  pubUc  be  amended  in  several  of  the  particulars  named  in  both 
the  Mann  bill  and  the  Townsend  bill,  though  in  my  experience  and 
observations  the  enforcement  of  the  present  law— its  administra- 
tion— is  not  sufficiently  advanced  to  enable  us  to  wisely  amend  it  in 
but  few  particulars. 

The  most  important  amendments  which,  it  seems  to  me,  are 
needed  are  the  following,  in  the  order  named: 

(1)  To  empower  the  commission  to  suspend  the  taking  eflFect  of 
a  change  in  rates,  classifications,  tariflFs,  and  rules  and  regulations, 
pendiii^  investigations,  without  limiting  specifically  the  time  by 
law. 

(2)  To  so  amend  the  long  and  short  haul  clause  as  to  make  it  ^ 
eflFective. 

(3)  To  empower  the  commission  to  deal  with  terminal  and  all 
special  charges  which  are  in  addition  to  or  in  connection  with  through 
rates,  so  as  to  make  the  total  rates  and  special  charges  reasonable, 
without  being  obliged  to  consider  the  terminal  or  special  charges 
separately  and  be  obliged  to  make  the  special  charges  high  enough 
to  be  profitable  considered  apart  from  the  total  of  the  rates  for 
the  through  transportation  under  the  present  law  as  construed  in 
the  case  of  Interstate  Commerce  Commission  v.  Stickney,  recently 
decided  by  the  Supreme  Court,  and  in  the  case  involving  reconsign- 
ment  of  hay.  The  commission  can  not  really  regulate  terminal  and 
special  charges  by  considering  the  compensation  embraced  in  the 
tnrough  rates  as  covering  in  reality  the  whole  or  part  of  the  special 
vice.  (This  is  very  important  and  will  become  more  so  from  time 
to  time.) 

(4)  The  duty  to  quote  a  rate  and  liability  for  misquoting  it  on 
application  of  the  shipper  to  the  commission,  together  with  a  pen- 
alty clause,  should  be  provided  for. 
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(5)  The  power  to  completely  control  the  making  of  through  routes 
and  througn  rates,  and  rules  and  regulations  governing  the  same  so 
as  to  give  shippers  the  choice  of  routes  and  compel  interchange  of 
cars  where  that  appears  necessary  to  secure  the  best  service,  but  at 
the  same  time  to  safeguard  the  railroads  in  control  of  its  business  on 
joint  rates  and  divisions  and  use  of  equipment.  I  would  not  give 
the  shipper  the  right  by  law  to  route  his  freight;  simply  give  the 
commission  power  to  regulate  that. 

The  shipper^s  right  of  routing  to  be  in  the  commission's  rules.  The 
power  to  require  interchange  of  loaded  and  empty  cars  is  absolutely 
essential  to  the  use  of  through  routes. 

(6)  The  valuation  of  railroads  is  an  absolute  necessity  to  any  lim- 
itation of  capitalization  and  to  the  appUcation  of  the  doctrine  of  fair 
return.  Every  important  case  involving  systems  of  rates  or  rates 
on  traffic  of  large  volume  involves  the  question  of  value,  and  the  time 
required  forbids  intelligent  effort  to  show  it  in  a  given  case. 

(7)  The  law  should  declare  that  the  orders  of  the  commission  are 
to  be  presumed  to  be  correct  until  the  proper  court  has  found  that 
the  commission  has  acted  beyond  its  powers,  either  in  violation  of 
law  or  constitutional  property  rights,  and  that  no  opinion  or  con- 
clusions of  witness  upon  the  facts  shall  be  admissible  against  that 
presumption.  As  it  is,  these  cases  are  tried  in  court  largely  on 
expert  opinions  and  conclusions  of  witnesses,  when  in  theory  the 
cominission  is  the  expert  body  to  whom  the  law  commits  the  matter 
of  opinions  and  conclusions,  on  every  phase  of  the  case  on  all  facts 
essential  to  support  its  findings.  In  its  annual  report,  December  21, 
1909,  at  pages  5  to  10,  the  commission  sets  out  the  amendments  which 
it  recommends. 

I  wish  to  direct  the  committee's  attention  to  the  two  particulars 
wherein  I  am  fully  persuaded  the  Townsend  bill  will,  if  enacted,  be 
harmful  to  most  effective  administration  of  the  law  and  materially 
weaken  it,  viz: 

First.  Ihe  creation  of  a  special  court  of  the  sort  and  as  proposed. 

Second.  Taking  away  the  duty  of  the  commission  to  clefend  its 
orders  and  to  supervise  the  preparation  and  trials  of  cases  involving 
the  vaHdity  of  its  orders. 

For  reasons  hereafter  given  I  wish,  in  behalf  of  the  western  live- 
stock interests,  so  far  as  represented  oy  me,  to  protest  against  these 
propositions. 

In  doing  so  I  wish  it  clearly  understood  that  I  do  not  question 
that  it  is  the  intention  of  the  proponents  of  these  measures  to  aid 
rather  than  retard,  to  benefit  rather  than  injure  the  administration 
of  the  law.  But  from  extensive  practical  actual  experience  I  am 
certain  that  the  proponents  are  in  serious  error,  probably  arising  from 
a  failure  to  consider  sufficiently  the  practical  operation  under  the 
law  as  proposed.  I  trust  that  what  I  shall  say  will  be  treated  in  the 
spirit  intended ;  that  is,  to  do  the  best  for  the  shipping  public  and  do 
it  fairly  to  the  railroads,  to  the  end  of  effective  regulation. 


1 
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II. 

1.  Commission  and  the  courts. 

The  relation  of  the  commission  and  the  courts  should  be  based 
upon  the  fundamental  consideration  that  the  commission  is  the  best 
tribunal  and  the  most  capable  to  regulate  carriers  which  Confess 
can  devise,  and  that  neither  the  courts  nor  any  other  department 
should  have  power  to  interfere  except  where  the  commission  acts 
outside  the  scope  of  its  powers.  That  is  (1)  where  it  acts  not  in 
accordance  with  the  form  and  manner  prescribed  by  law,  and  (2) 
where  its  action  violates  a  constitutional  right. 

So  far  the  act  has  not  been  construed  by  the  Supreme  Court  to 
define  the  limits  of  the  power  of  the  commission  over  rates,  or  the 
courts  over  the  commission,  but  from  the  language  of  the  act  and 
the  decisions  which  have  been  rendered  by  the  Supreme  Court,  it 
appears  certain  that  the  courts  can  interfere  only  in  the  cases  men- 
tioned above. 

If  so,  and  that  will  be  fully  determined  within  a  year,  there  will 
remain  little  for  courts  to  do  in  cases  brought  to  annul  the  com- 
mission's orders. 

That  power  will  be  exercised  only  in  similar  cases  to  those  involv- 
ing enactments  of  state  legislatures  and  actions  of  state  commissions. 
For  practical  purposes  the  trial  will  involve  a  sole  question  of  fact — 
cost  of  service. 

Cases  not  dependent  on  cost  of  service  evidence  will  generally  be 
those  dependent  on  questions  of  law. 

2,    The  cost  of  the  service  is  generally  the  question  to  be  tried. 

Unless  the  cost  is  clearly  shown  to  be  such  that  the  orders  are 
confiscatory,  no  reUef  can  or  should  be  had.  It  needs  no  trial  to  show 
what  the  earnings  are;  that  is  not  in  controversy. 

All  such  cases  are  suits  in  equity,  and  at  last  the  Supreme  Court 
must,  as  it  has,  determine  the  merits  of  the  controversy.  It  matters 
Kttle  tlirough  what  court  the  cause  reaches  the  Supreme  Court. 

And,  agam,  after  the  Supreme  Court  shall  have  determined  a  few 
of  these  cases  involving  different  phases  of  the  law  and  administra- 
tive action  of  the  commission,  its  decisions  will  be  followed  as  pre- 
cedents by  aU  courts  alike. 

S.  If  a  special  court  is  established  let  its  jurisdiction  extend  to  suits  to 

annul  state  rcUeSj  etc. 

When  we  consider  that  the  number  of  transportation  services 
rendered  within  a  State,  beginning  and  ending  tnere,  equals,  if  it 
does  not  exceed,  the  separate  services  of  interstate  traffic  in  such 
State,  and  in  the  aggregate  of  all  States  exceeds  in  importance  the 
interstate  traffic,  there  would  seem  to  be  no  good  reason  for  having 
a  different  United  States  court  pass  upon  the  rights  of  the  people 
and  the  carriers  with  respect  to  the  one  character  of  freight  or  pas- 
senger traffic  to  the  other,  where  is  involved  in  each  instance  the 
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same  question,  namely,  Are  the  rates  or  regulations  made  by  state 
or  interstate  commission  confiscatory  under  the  fourteenth  or  fifth 
amendment? 

That  it  is  essential  in  both  cases  for  the  courts  to  exercise  the 
injunctive  powers  is  not  questioned;  Congress  could  not  prevent  it* 
but  there  can  be  no  pretense,  in  my  opinion,  that  a  special  tribunal 
should  be  provided  to  exercise  that  jurisdiction  in  the  one  case  and 
not  in  the  other. 

On  account  of  the  foregoing  matters,  and  because  it  is  unnecessary 
and  would  afford  the  shipper  no  relief,  I  am  opposed  to  establishing 
a  special  court  as  proposed. 

4.  Special  tribunal  for  railroads,  not  for  shippers. 

The  court  proposed  would  hear  no  cases  under  the  act  to  regulate 
commerce  except  suits  by  carriers  to  annul  the  commission's  orders. 
It  would  be  a  special  court  for  the  railroads,  because  no  suit  by  the 
commission  to  enforce  its  orders  is  necessary,  because  its  orders  take 
effect  under  penalties,  nor  has  any  such  been  brought,  so  far  as  I  am 
aware.  Carriers  will  in  all  contested  cases  begin  the  proceedings 
rather  than  invoke  penalties.  No  new  remedy  or  powers  are  pro- 
fessed to  be  given  this  court  for  shippers  or  carriers.  If  it  were  con- 
ceivable that  a  shipper  might  go  before  such  court  in  some  sort  of 
case  seeking  relief,  no  one  can  point  to  a  case  wherein  any  such  hard- 
ship exists  or  demand  for  relief  by  court  review  for  shippers  as  to 
justify  establishing  such  a  court,  nor  is  that  claimed. 

5.  Special  court  not  demanded. 

The  shippers  whose  rates  have  been  prescribed  by  the  commission 
and  contested  in  court,  and  whom  we  would  expect  to  first  complain, 
are  not  demanding  it. 

The  Interstate  Commerce  Commission,  charged  with  the  duty 
of  reporting  needed  amendments,  have  not  recommended  it. 

Whence  comes  the  demand  for  such  a  court? 

If  it  exists  on  behalf  of  the  parties  directly  at  interest,  it  must  be 
from  the  railroads,  yet  they  have,  it  seems,  been  silent  on  the  sub- 

5*ect.  That  it  is  presented  to  ^ou  by  the  message  of  our  honored 
^resident  and  at  tne  suggestion  of  the  honorable  Department  of  Jus- 
tice in  a  perfectly  honest  desire  to  benefit  the  pubUc  in  the  premises 
I  have  no  doubt,  but  I  can  not  believe  it  will  accomplish  any  good  to 
the  pubUc. 

6.  Will  not  be  an  expert  court. 

It  is  expected  that  it  will  furnish  a  court  which  will  become  expert 
in  the  trial  of  such  causes.  As  to  this  the  bill  fails,  because  they  are 
not  to  be  selected  in  that  view,  and  by  the  method  of  retiring  each 
judge  by  the  time  he  acquires  expert  knowledge  that  is  excluded 
from  consideration. 

No  improvement  on  this  fine  is  probable. 

It  will  not  be  expected  that  the  Chief  Justice  will  endeavor  to 
select  these  judges  because  of  supposed  leanings.  If  so,  the  venr 
conception  of  it  is  founded  in  wrong  and  fraught  with  danger.  If 
such  a  thing  were  conceivable  (and  it  is  not)  that  the  Chief  Justice 


Digitized  by  VjOOQIC 


BILLS  AFFECTING  INTEBSTATE  COMMERCE.  983 

would  stoop  to  that,  no  man  of  experience  can  doubt  that  soon  the 
court  would  be  made  up  of  judges  of  pro-railroad  tendencies. 

Such  a  court  can  not  be  peculiarly  expert  as  to  what  the  law  of 
the  case  is,  because  the  Supreme  Court  will  determine  that.  The 
bill  does  not  propose  that  it  try  cases  differently  on  the  facts  to 
present  circuit  courts. 

7.   The  trial  on  (ke  facts  of  each  case. 

The  case  on  the  facts  must  be  proven  in  the  usual  way.  The 
court  is  not  riven,  and  could  not  be  given,  power  to  find  tne  facts 
from  its  own  Knowledge;  if  so,  it  would  at  tne  very  outset  supplant 
the  commission  by  exercising  its  prerogative. 

The  court  must  take  its  facts  from  the  proof  before  it  in  each 
case.  So,  what  advantage  can  it  have  in  that  regard  over  the  circuit 
courts?  If  it  is  supposed  that  it  will  give  different  weight  to  or 
draw  different  inferences  from  the  facts  than  the  circuit  courts,  in 
whose  interest  may  it  be  supposed  to  do  so?  Would  the  public  have 
any  assurance  of  being  benefited?  Practically  every  rate  case  will 
be  determined  by  an  imnite  multitude  of  detailed  facts  and  opinions 
of  witnesses  pertaining  to  railroad  operations,  earnings,  expenses, 
and  rates.  The  bill  does  not  propose  that  this  court  shall  possess 
superior  qualification  to  circuit  judges  generally  to  decide  the  ques- 
tions of  fact  and  could  not  do  so.  The  Supreme  Court  will  still  be  as 
supreme  over  such  decisions,  both  as  to  law  and  facts,  as  it  is  over 
the  circuit  courts  now. 

The  advantages,  therefore,  to  the  public  of  having  this  special 
court  for  expert  purposes  are  not  apparent,  and  it  is  not  at  aU  unlikely 
to  turn  out  to  be  to  the  contrary. 

8.  Uniformity  of  decision  wiU  exist  in  circuit  courts  to  same  extent  as  in 

a  special  court, — Can  only  apply  to  general  principles. 

It  is  supposed  that  it  wiU  bring  about  uniformity  of  decision. 
This  advantage  is  fanciful  rather  than  real,  because  the  Supreme 
Court  will  maKe  what  uniformity  there  is  so  far  as  the  law  and  gen- 
eral principles  are  concerned;  and  as  to  the  facts,  it  is  absurd  to  talk 
about  decisions  of  cases  which  rest  on  different  facts  being  uniform 
on  those  facts.  All  courts  will  conform  to  general  principles  an- 
nounced by  the  Supreme  Court. 

Don't  forget  that  in  every  case  involving  the  reasonableness  of 
rates  or  whether  a  discrimination  is  unjust  is  purely  one  of  fact. 
(See  Texas  and  Pacific  Railway   v,  I.  C.  C,  162  U.  S.,  197.) 

If  the  question  is  one  of  law,  like  the  bumham-Hanna-Munger 
case,  or  the  Chicago  live-stock  terminal  charge  case,  or  the  coal  car 
distribution  case,  the  Supreme  Court  ultimately  determines  it,  and 
such  decision  will  be  followed  by  all  courts. 

9.  The  special  court  can  not  materially  expedite  the  final  disposition 

of  cases. 

It  is  said  that  the  main  object  is  to  expedite  the  disposition  of 
cases.  In  the  first  place,  there  has  not  been  that  delay  in  hearing 
cases  in  the  circuit  courts  which  would  caU  for  the  establishment 
of  a  special  court  to  remedy  the  evil.     No  provision  of  this  bill  on 
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that  line  is  peculiar  to  a  special  court,  which  might  not  be  as  well 
applied  to  cu-cuit  courts. 

in  the  second  place,  the  delays  in  the  Supreme  Court  are  of  much 
greater  importance  and  are  not  possible  to  remedy,  so  long  as  it  has 
so  much  important  business  requiring  equal  expedition. 

Cases  involving  millions  of  dollars,  and  in  which  are  wrapped 
up  the  material  interests  of  communities,  industries,  and  the  great 
arteries  of  commerce,  can  not  be  guessed  off.  It  takes  much  time  and 
labor  to  prepare  such  cases  for  trial  and  to  try  them  and  to  give  due 
consideration  to  the  facts.  The  commission's  orders  ought  not  to 
be  set  aside  except  on  clearest  grounds,  in  which  both  sides  are  fully 
presented  by  evidence  of  the  most  rehable  character  and  after  mature 
analysis  and  consideration  of  it.  He  who  thinks  this  can  be  done 
quickly  is  in  error. 

Adapting  the  same  latitude  as  to  making  proof — presenting  the 
facts — and  using  that  care  which  ought  to  be  used  by  the  court  in 
getting  at  the  facts,  it  is  inconceivable  to  me  that  the  special  court 
can  so  materially  expedite  the  hearing  and  determination  of  such 
cases  as  to  make  it  worth  while  compared  to  the  circuit  courts. 
Particularly  must  this  be  true  when  the  Supreme  Court  can  not  exr 
pedite  these  cases  because  it  has  so  many  of  as  much  importance 
entitled  to  be  expedited. 

Will  there  be  any  material  difference  in  the  date  of  ultimate  de- 
cision?   That  is  conjectural  and  unlikely. 

10.    Expediting  feature  fanciful — Manner   of  trial — Use   of  master 
in  chancery  necessary  and  no  improvement  likely. 

And,  again,  how  is  this  new  court  to  expedite  a  case?  Are  all 
the  judges  to  sit  in  hearing  each  case — in  taking  the  evidence?  If 
so,  while  the  court  is  hearmg  the  evidence  in  a  California  fruit  case 
what  becomes  of  the  fertilizer  case  in  Florida;  or  while  it  is  hearing 
a  cattle-rate  case  in  Texas,  what  becomes  of  the  lumber  case  in 
Oregon?  If  judges  each  go  out  and  take  evidence  in  a  case,  when 
will  the  others  read  it?  The  question  being  one  of  fact,  you  must 
suppose  each  judge  will  read  the  evidence  and  analyze  it,  else  it  will 
be  a  one-man  decision  necessarily.  Is  that  any  better  than  to  have 
a  one-man  decision  out  in  the  circuit  from  which  the  judges  come? 

If  this  court  appoints  masters  in  chancery  to  take  evidence  and 
report  findings,  what  reason  is  there  to  suppose  it  will  be  done  better 
than  by  masters  appointed  in  the  circuit  courts? 

I  have  no  doubt  that  this  court  must,  in  most  cases,  appoint 
masters  in  chancery  to  take  the  evidence  and  report  the  facts,  as  is 
at  present  a  prevailing  practice  recommended  by  the  Supreme  Court 
in  the  Tompkins  case  (176  U.  S.),  and  that  it  is  the  only  feasible  way 
to  do  the  business.  That  this  will  result  in  a  set  of  masters  is  prob- 
able. 

The  case  then  will  come  on  before  the  court  upon  the  report  of 
the  master.     It  would  be  to  him  we  should  look  as  tne  expert. 

From  all  of  this  practical  view — and  it  must  come  about — it 
seems  to  me  the  expediting  featxu'e — indeed,  the  supposed  advantage 
of  the  court  at  all — vanishes  into  thin  air. 
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III. 

/,   TTte  cammiasion  shotUd  put  its  rate  into  effect  and  defend  itaordem 
a^ccaming  to  its  judgment. 

What  good  is  an  order  of  the  commission  prescribing  a  rate  or 
practice  imtil  it  becomes  effective? 

If  the  commission  is  competent  to  prescribe  rates  or  regulations, 
and  having  that  much  interest  and  trusted  with  that  responsibihty. 
it  ought  to  be  competent  to  procure  their  enforcement  or  to  defend 
them.  The  present  law  requires  the  commission  to  enforce  the  pro- 
visions of  the  act.     Who  objects? 

Has  any  shipper  objected  to  the  commission  having  charge  of 
the  defense  of  its  orders  ?  Presumptivelv,  the  order  in  the  first  place 
is  correct  and  lawful,  and  no  power  sliould  exist  anywhere  short 
of  the  courts  to  decide  otherwise.  Is  it  a  part  of  the  scheme  of  cor- 
rect regulation  that  after  the  commission  makes  an  order  the  Depart- 
ment of  Justice  shall  pass  on  the  correctness  of  it? 

On  the  facts,  every  suit  to  annul  the  order  must  be  defended 
upon  and  by  the  facts  gotten  up  by  the  commission,  which,  in  the 
first  instance,  were  proven  or  which  it  knew.  That  is  the  defense 
where  the  order  is  assailed  on  account  of  the  dollars  and  cents  in- 
volved, where  the  question  is  whether  rates  were  made  too  low. 

The  commission  should  be  charged  with  that  duty  and  held  to 
full  responsibility  of  sustaining  itself.  No  divided  responsibility 
should  be  alio  wee] . 

Of  course  the  Department  of  Justice  presumptively  knows  the 
law,  but  it  has  no  special  knowledge  of  railroads,  rates,  etc.,  which 
would  fittingly  qualify  it  to  say  that  the  commission  had  not  done 
its  duty  either  in  law  or  in  fact,  and  that  its  order  would  or  could 
not  be  defended.  Nor  should  the  law  leave  it  where  the  commission, 
having  made  an  order  which  is  enjoined,  might  say  that  the  Depart- 
ment of  Justice  didn't  properly  defend  it. 

i.  Responsibility  and  duty  should  not  he  divided.  Dividing  responsi-- 
bUity  in  such  a  case  wiU  leave  it  where  no  one  can  fix  the  respon^ 
sibiiuy. 

I  assert  that  either  in  the  commission's  office  or  in  th^  offices  of 
the  railroads  exists  practically  all  the  evidence  there  is  to  defend 
an  order  of  the  commission  against  attack.  If  it  exists  elsewhere  in 
peculiar  cases  the  commission  ought  to  know  where  to  point  to  it; 
appoint  its  examiners  to  get  the  facts.  To  reUeve  that  bodv  of  the 
duty  of  defending  or  enforcing  its  orders  is  not  demanded  by  ship- 
pers or  the  public,  and  unless  the  railroads  want  it,  who  does?  Who 
must  benent,  in  your  opinion?  What  case  has  been  improperly 
handled  by  the  commission?  It  is  absured  to  say  that  the  commis- 
sion is  a  proper  tribunal  to  fix  rates,  to  investigate,  to  find  the  facts 
and  make  the  order,  and  at  the  same  time  can  not  be  trusted  to 
defend  its  orders  and  have  full  chaise  of  doing  it,  when  the  defense 
depends  on  the  facts  best  ascertainable — only  ascertainable  by  that 
body  or  in  its  office  or  by  its  agency. 
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The  party  complainant  who  succeeds  in  getting  the  commission 
to  prescribe  a  rate  will  always  be  willing  that  the  commission  shall 
assume  the  responsibility  and  defend  it  m  court,  and  to  prepare  the 
case  to  that  end,  or  procure  it  to  be  done. 

If  complainant  wishes  to  appear  by  counsel  in  court  to  sustain  the 
order,  no  one  should  object. 

Since  the  commission  must  prepare  or  have  prepared  the  evidence, 
why  should  it  not  proceed  according  to  its  judgment  in  selecting  a 
lawyer  and  agencies  which  it  deems  best  to  conduct  the  case,  or  call 
on  the  Departinent  of  Justice,  at  its  discretion? 

It  is  inconceivable  that  the  commission  should  appropriately  be 
authorized  to  employ  attorneys  in  its  own  investigations  to  get  at 
the  facts  on  whicn  it  acts  in  making  an  order,  and  at  the  same  time 
should  properly  be  denied  the  power  to  do  the  same  thing  in  getting 
at  and  presenting  the  same  facts  to  defend  it  when  attacked  in  court. 
What  merit  can  there  be  in  the  expression  that  it  should  not  be  judge 
and  prosecutor,  where  it  is  expressly  authorized  to  make  an  order  but 
not  to  defend  it? 

The  proposed  bill  requires  suits  to  set  aside  the  commission's  order 
to  be  brought  against  the  United  States.  Why  so?  The  act  of  the 
commission  is  one  department  only ;  others  are  not  concerned.  The 
only  effect  of  this  proposed  change  is  that  by  doing  so  the  Department 
of  Justice,  under  general  law,  controls  all  suits  against  the  United 
States,  and  that  would  leave  the  commission  and  the  public  with  no 
voice,  part,  or  responsibility  exceot  what  the  department  exercises. 

S.  The  commission  sTwvM  not  he  subservient  to  the  Department  of 

Justice, 

To  exclude  the  commission  from  handling  its  cases  will  prove  to 
be  a  disadvantage  to  the  public  and  an  advantage  to  the  railroads. 
It  is  the  first  step  in  the  direction  of  bringing  the  commission's  deci- 
sions into  the  political  departments  of  the  Government. 

The  commission  must  feel  in  the  natural  order  of  things  that  it 
should  first  inquire  of  the  Department  of  Justice  whether  a  given 
order  is,  in  the  opinion  of  that  department,  one  that  it  will  defend 
if  attacked. 

In  the  administration  of  this  act  the  commissioners  will  differ  in 
opinion  and  orders  be  made  hy  a  bare  majority. 

The  wisest  and  best  men  differ  on  facts  and  law;  the  Supreme  Court 
is  an  illustrious  example. 

Honest  men  do  notlike  to  urge  propositions  contrary  to  their  judg- 
ment. Bearing  these  things  in  mind,  it  must  result  that  instances 
wiU  happen,  most  likely  in  most  important  and  hotly  contested  cases, 
where  the  Attorney-General  will  differ  from  a  majority  of  the  com- 
mission as  to  the  correctness  of  its  decision,  either  as  to  its  conclu- 
sions of  law  or  facts.  Honesty  will  command  him  to  say  so.  The 
more  honest  he  is  the  more  he  will  feel  it  his  duty  to  do  that.  What 
will  be  the  result?  Rather  than  spend  $10,000  of  the  Government's 
money  to  defend  the  case  which  is  brought  to  set  aside  the  order 
which  he  believes  to  be  invalid,  what  will  the  Attorney-General  do? 
What  must  he  feel  to  be  his  duty? 

How  else  can  it  be  under  the  proposed  bill  than  that  the  Depart- 
ment of  Justice  must  therefore  sit  in  judgment  on  the  commission's 
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orders,  at  least  in  doubtful  cases,  without  auy  full  faith  and  credit 
clause  applicable. 

Let  the  commission  control  the  Utigation  as  the  client  for  the  pub- 
lic. Let  the  Attorney-General  represent  the  commission/  but  accord- 
ing to  its  judgment. 

Do  not  place  the  duty  upon  nor  make  it  the  prerogative  of  the 
Attorney-General  to  decide  what  shall  be  done  with  the  commission's 
order. 

I  am  not  speaking  of  our  present  Department  of  Justice  or  any 
particular  one  when  I  say  it  is  a  political  department,  nor  do  I  mean 
to  criticise  either.  I  mean  that  it  will  always  be  as  it  has  been — ^made 
up  politically  by  the  dominant  party  with  pohcies  to  suit  that  party. 
To  relieve  the  Interstate  Commerce  Commission  of  responsibility 
and  subject  it  practically  to  such  political  department  would  tend 
to  disarm  the  conmiission  and  the  shippers  in  times  of  political 
distress  where  considerations  of  that  sort  might  be  given  the  very 
greatest  weight. 

4.  No  discretion  should  be  lodged  in  the  Department  of  Jtistice  as  to 

defending  the  orders. 

It  must  be  constantly  borne  in  mind  that  it  is  for  the  commis- 
sion to  determine  what  order  is  lawful  and  proper.  The  theory  of 
the  law  is  that  its  decision  settles  it  unless  it  act  beyond  its  power  or 
so  as  to  interfere  with  constitutional  property  rights.  This  latter 
is  generally  the  ground  of  suits  against  commission's  orders,  state 
and  interstate,  and  only  the  courts  shall  have  the  right  to  decide 
otherwise,  and  that  because  Congress  can  not  otherwise  enact. 

The  commission  is  as  supreme  m  its  department  as  Congreiss,  and 
the  complainant  who  brings  the  complaint  and  secures  an  order  and 
the  public  has  the  right  to  have  the  order  of  the  commission  urged 
before  the  court  as  valid  and  with  the  same  presumptions  of  rigntr 
fulness  as  an  act  of  Congress.  Yet,  imder  this  bill  tne  Department 
of  Justice  would  have  the  power  to  do  as  it  pleases  in  the  matter 
of  defending  such  order  if  it  concluded  that  it  was  not  valid.^  It  is 
no  answer  to  say  that  it  would  not  so  exercise  the  power;  if  not^ 
why  should  it  be  conferred? 

If  Congress  makes  the  mistake  of  excluding  the  commission  from 
defending  its  orders,  then  it  is  imperative  that  a  proviso  be  added 
in  substance  as  follows: 

Provided,  That  every  order  of  the  commission  shall  be  presumed  to  be  lawful  and 
proper,  and  it  shall  be  the  duty  of  the  Attorney-General  of  the  United  States  to  defend 
and  enforce  it  in  all  particulars  as  made. 

If  parties  against  whom  such  order  is  made  shall  deem  it  invalid, 
the  law  affords  ample  opportunity  to  move  for  a  rehearing  or  modi- 
fication by  the  commission,  or  it  may  modify  or  amend  on  its  own 
motion. 

It  is  no  answer  to  this  proposed  amendment  to  say  that  the 
Attorney-General  would  naturally  pursue  that  policy;  for,  if  so, 
there  is  no  harm  in  specifically  so  declaring  in  the  law.  The  com- 
mission being  peculiarly  qualified  to  pass  on  the  facts  and  circum- 
stances, and  to  make  its  order  accordinglv,  ought  not  to  be  embar- 
rassed by  the  fear  that  it  will  not  be  fully  d^ended  to  the  fullest 
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extent  on  the  full  presumption  that  it  is  valid  until  the  court  other- 
wise decree,  should  the  Department  of  Justice  conclude  that  the 
<Mrder  should  not  have  been  made. 

The  remarkable  thing  about  this  bill  is  that  it  provides  in  section 
5  that  *'  the  Interstate  Commerce  Commission  and  its  attorneys  shall 
take  no  part  in  the  conduct  of  any  such  litigation."  Why  not  ?  Who 
would  benefit  by  this  provision? 

It  will  have  to  take  part  to  get  up  and  produce  the  evidence  or 
it  can  not  be  done.  Could  the  Attomev-General  employ  one  of  the 
fpecial  attorneys  of  the  commission  uncler  this  provision? 

Section  4  of  the  Townsend  bill  providing  for  suits  to  be  brought 
against  the  United  States,  and  section  5  of  the  biU,  which  gives  the 
control  of  all  litigation  to  the  Department  of  Justice  and  excludes  the 
eommiBsion  therefrom,  should  be  striken  out,  and  in  Ueu  thereof  the 
following,  in  substance,  should  be  inserted : 

It  ahali  be  the  duty  of  the  commission  to  prosecute  all  suits  and  proceeding  necessary 
to  secure  the  enforcement  of  its  orders,  and  to  defend  all  cases  brought  to  set  aside, 
annul,  or  enjoin  the  same,  or  any  of  its  acts,  proceedings,  or  requirements. 

It^  anall  be  the  duty  of  the  Attorney-General  of  the  United  States,  in  person  or  bj 
his  assifftants  or  special  counsel  which  he  is  authorized  to  employ,  and  to  fix  their 
compensation,  to  be  paid  out  of  the  appropriation  for  the  Department  of  Justice,  to 
prosecute  and  defend  all  suits  brought  to  enforce,  or  to  annul,  set  aside,  or  enjoin  the 
oidesB  of  the  Interstate  Commerce  Commission:  Provided,  That  the  Interstate  Com- 
merce Commission  shall  have  the  right  to  employ  special  counsel  where  it  deems  it 
to  be  necessary  or  proper  in  any  such  case  or  in  any  mvestigation  or  proceeding  under 
diis  act  or  otherwise,  m  the  penormance  of  its  duties,  |)aying  the  cost  thereof  out  of  its 
appropriations:  Provided  further,  That  where  any  suit  or  proceeding  is  brought  in 
any  court  to  annul,  set  aside,  or  enjoin  any  order,  rate,  rule,  or  regulation  prescribed 
by  the  commission,  the  party  or  parties  to  the  proceeding  before  the  commission 
resultinff  in  the  order  shall  have  the  right  to  appear  in  any  such  suit  by  counsel  in 
behalf  ox  sustaining  such  order,  under  such  terms  as  the  court  may  prescribe,  as  to 
the  nvmber  of  counsel  and  as  to  pleadings,  production  of  evidence,  briefs,  ana  aigu- 
,n0Dt,  so  as  not  to  interfere  with  the  ordeny  conduct  of  the  case  by  Uie  Attome}r-Qin- 
eml  or  special  counsel  employed  by  him  or  by  the  Interstate  Commerce  Commission. 
Kothing  herein  shall  be  deemed  to  relieve  the  Attorney-General  or  district  attorneys 
teom  other  duties  prescribed  by  law,  nor  to  interfere  with  the  court  before  which  any 
such  case  may  be  pending  from  permitting  parties  interested  in  the  controversy 
icom  appearingby  counsel  if  the  ends  of  justice  shall  seem  to  the  court  to  require  it: 
fhvMeaalaOy  That  the  commission,  or  Attorney-General  in  its  name,  may  intervene 
in  any  case  in  any  court  of  the  United  States  wherein  the  powers,  orders,  or  acts  of  the 
t^mmission  .affecting  the  public  are  involved. 

,  Thus  the  duty  will  be  upon  both  the  commission  and  the  Attorney- 
Gesieral. 

The  foregoing  amendment  should  therefore  be  incorporated  in 
whatever  bfll  is  passed.  Once  incorporated  in  the  law,  there  can  be 
too  doubt  of  the  harmonious  conduct  of  all  litigation,  and  that  the 
uiterest  of  the  public  will  be  fully  protected. 

:  IV. 

The  right  of  the  shipper  to  be  heard  in  court. 

It  is  a  fundamental  principle  of  a  free  government  that  a  party 
whose  interest  is  directlv  aflFected  by  proceedings  in  court  or  before 
any  other  tribunal  shall  have  the  right  to  appear  and  be  heard  by 
counsel  of  his  own  choosing.  While  this  is  not  directly  denied  in 
this  bill,  it  is  inferentially.  Certainly  it  is  not  guaranteed.  You 
might  as  well  exclude  the  parties  at  interest  as  the  commission.     The 
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proceeding  is  not  to  be  compared  with  other  proceedings  because 
they  are  dissimilar.  Here  the  complainant  affected  directly  it  may 
be,  if  not,  then  acting  in  representation  of  those  who  are,  files  a  peti- 
tion with  the  commission  and  proceeds  to  present  hLs  case.  The 
commission  makes  an  order,  we  will  say,  reducing  a  rate,  and  the 
railroad  company  files  a  petition  in  court  for  mjunction.  The 
rights  and  interests,  of  the  parties,  the  facts  on  which  they  depend  are 
practically  identical   before   the  commission  and  the  court.     This 

Eroposed  law  steps  in  and  says  the  proceeding  shall  not  be  defended 
y  the  commission,  but  that  it  shall  be  brought  against  the  United 
States,  and  that  the  Attorney-General  shall  take  entire  charge  of  it. 
Probably  the  case  required  weeks  or  months  in  preparation.  Yet 
the  complainant  and  commission  must  stand  aside  while  the  attor- 
neys for  the  railroad,  who  are  familiar  with  the  given  case,  on  five 
days'  notice  bring  on  a  hearing  on  the  facts  for  iniuction  and  let  it 
be  handled  by  some  attorney  who  could  not  possibly  be  prepared  to 
do  it  from  the  want  of  preparation.  Every  such  case — or  practically 
so — depends  on  the  facts,  which  are  voluminous  and  difficult  to  un- 
derstand and  analyze.     The  result  can  bt»  readily  imagined. 

The  commission,  knowing  the  case  from  its  inception,  can  the 
more  readily  employ  the  means  to  defend  it.  Having  the  motive  to 
sustain  its  orders,  it  will  be  best  able  to  direct  what  to  be  done.  The 
law  wisely  provides  that  it  may  employ  special  counsel,  and  it  can 
best  judge  whether  that  is  necessary  in  the  given  case. 

These  cases  generally  involve  large  amounts  of  money — even 
millions  of  dollars.  The  shipper  is  no  less  the  real  party  at  interest 
before  the  court  than  before  the  commission,  and  as  such  should 
have  the  right  in  the  one  case  as  much  as  in  the  other  to  appear  and 
represent  those  rights,  if  he  chooses  to  do  so,  in  any  court  where 
the  order  of  the  commission  is  called  in  question.  Of  course,  there 
is  a  public  interest  and  the  interest  of  other  shippers,  but  they  aire 
identical  and  both  rest  upon  the  validity  of  the  order.  The  interest 
which  causes  a  complainant  to  file  a  petition  with  the  commission 
and  to  prosecute  it  to  a  successful  termination  continues  until  the 
order  goes  into  effect.  While  it  should  be  the  duty  of  the  commis- 
sion to  put  it  into  effect  and  defend  it^  there  can  be  no  doubt  that  thid 
party  complaining  before  the  commission  should  have  the  right  to 
continue  to  defend  the  same  when  attacked  without  asking  anybody's 

Eermission,  in  exactly  the  same  manner  as  if  the  proceedings  were 
rought  directly  against  him  as  a  party  defendant. 
Let  the  present  law  be  so  amended  that  the  real  party  at  interest 
on  the  shippers'  sidfe  may  appear  and  defend  his  interest  just  as  well 
as  the  railroad.  It  may  be  objected  that  as  there  are  usually  a 
number  of  complainants  it  would  put  too  many  lawyers  in  the  case. 
That  would  apply  more  to  the  railroads.  Each  of  them  are,  as  the 
records  before  the  commission  will  show,  generally  represented  by 
separate  attorneys,  wlule  the  complainants  generally  are  not,  but  as 
to  that,  the  difficulty  is  ima^ginary,  because  the  court  constantly  has 
that  to  deal  with  in  a  multitude  of  cases,  and  is  entirely  able  to  do 
it  by  rules  made  for  that  purpose. 

It  may  seem,  too,  that  to  allow  complainants'  counsel  to  appear 
in  court  might  conflict  with  the  Attorney-General's  control  of  the 
case,  but  that  is  fanciful,  unless  the  Attorney-General  should  not 
wish  to  represent  the  case  as  made  by  the  commission's  order.     Both 

Digitized  by  VjOOQIC 


940  BILLS  AFFECTING  INTERSTATE  COMMERCE. 

the  attorney  for  the  Government  and  complainant  would  necessarily 
have  a  common  interest,  viz,  to  enforce  the  commission's  order, 
hence  there  could  be  no  conflict  so  long  as  both  pursue  that  course. 

Now,  who  must  get  up  the  facts — the  evidence,  generally  con- 
sisting of  statistics  and  reports,  examinations  of  books,  calculations 
from  figures  evolved  from  records  and  books,  requiring  experts  to 
make  up  and  tabulate,  work  of  accountants,  enrineers,  stenographers, 
data  pertaining  to  cost  of  doing  business,  profits,  cost  of  labor  ana 
materials,  not  only  on  railroads  out  of  the  shippers'  business. 

It  seems  to  me  to  be  incomprehensible  that  the  commission  and 
its  useful  and  efficient  organization,  accustomed  to  the  work,  should 
be  relieved  of  doing  this  by  law,  and  the  parties  at  interest  excluded 
from  the  case.  I  assert  that  no  attorney  can  properly  prepare  and 
defend  any  rate  case  involving  the  ordinary  qu^tions  as  to  facts  indi- 
cated bj  the  above  enumeration  without  the  aid  of  the  commission's 
force — ^indeed,  must  rely  almost  wholly  upon  it. 

Therefore,  if  the  commission  is  relieved  of  responsibility,  who 
can  command  it  to  prepare  the  necessary  facts  and  put  its  special 
accountants  or  other  agencies  at  work  to  dig  them  up?  Shall  the  law 
deprive  the  shipper  of  his  victory  in  that  fashion  ? 

It  all  comes  to  this:  The  real  defense  will  be  necessarily  under 
direction  of  the  different  departments  of  the  commission,  who  must 
show  the  attorneys  what  to  do  and  direct  what  to  prove  and  how 
to  do  it  and  why  it  should  be  done.  It  is  a  matter  of  fact,  not  of 
law;  so  it  matters  not  how  great  a  lawyer  a  man  may  be,  he  is  not 
on  that  account,  merely,  capable  to  defend  or  represent  such  a  case 
without  detailed  preparation  of  facts.  He  may  search  Blackstone  or 
Kent  or  musty  books  in  vain  but  receive  no  light;  it  is  to  be  evolved 
from  ascertaining  the  facts  and  developing  the  case  from  operating, 
traffic,  financial  and  other  statistics,  and  comparisons  of  rates  and 
results  of  railway  operation  and  business  and  commercial  relations. 
This  preparation  has  to  be  made  by  and  through  the  commission. 

The  conclusion  of  it  all  is:  (1)  that  in  the  first  place  this  bill 
proposing  the  new  court  should  not  be  passed;  (2)  the  Department 
of  Justice  should  not  have  exclusive  control  of  cases  brought  to  set 
aside  the  commission's  orders;  but  the  commission  should  control  it; 
(3)  if  both  positions  be  overruled  and  bills  establishing  such  court 
and  turning  over  these  court  proceedings  to  the  control  of  the  De- 
partment of  Justice,  excluding  the  commission,  then  there  should  be 
added  an  amendment  in  substance: 

Provided,  That  parties  complaining  in  the  proceeding  before  the  commission  and 
who  appeared  and  prosecuted  the  same  shall  have  the  right  to  appear  by  counsel  before 
the  court  in  cases  involving  the  validity  of  the  order  of  the  commission,  under  such 
rules  as  the  court  may  prescribe. 

In  fact,  this  provision  is  necessary  under  present  practice. 
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Review  of  typical  cases  in  support  of  points  urged  in  the  foregoing 

argument, 

1.  In  favor  of  empowering  the  comjnission  to  suspend  tariffs  and 
changes  in  rates. 

A  single  reference  will  serve  this  purpose: 

The  Kailroad  Commission  of  Texas  v.  Atchison,  Topeka  and  Santa 
Fe  Railway  Company  et  al.,  pending  before  the  Interstate  Commerce 
Commission. 

On  August  10,  1908,  all  southwestern  lines  advanced  rates  between 
Mississippi  River  and  Missouri  River  crossings,  the  Lakes^  and  eastern 
territory  about  7  i>er  cent.  That  was  the  first  advance  m  pursuance 
of  a  determination  to  make  general  advances  elsewhere  in  the  West. 

Complaint  was  made  by  the  railroad  commission  of  Texas,  and 
many  shipping  organizations  and  shippers  intervened,  not  only  from 
Texas,  but  from  St.  Louis,  Chicago,  and  elsewhere.  The  commission 
spent  several  weeks  taking  evidence.  The  record  is  very  large  and 
covers  railroad  valuations,  values  of  suppUes,  cost  of  labor,  fuel,  details 
of  operating  expenses,  statistics  as  to  finances,  operation,  capitaliza- 
tion ;  in  fact,  a  compendium  of  statistics  for  40,000  to  50,000  miles  of 
railroads.  Also  as  to  water  competition  via  the  Atlantic  seaboard, 
state  regulation  and  rates,  taxes,  restrictive  laws,  etc.,  for  half  a  dozen 
States. 

In  order  even  to  be  considered  it  was  required  to  be  abstracted 
and  printed.     That  has  been  done,  and  it  is  set  for  argument. 

In  the  meantime  the  Texas  City  Steamship  Line  from  New  York  to 
Galveston  put  in  lower  water  rates  than  those  previousljr  prevailing, 
80  that  much  freight  was  shipped  from  Ohio  and  Mississippi  valleys 
via  New  York  and  Galveston,  and  in  many  lines  channels  of  trade 
diverted  to  Atlantic  seaboard  and  trade  enjoyed  by  merchants  and 
manufacturers  at  St.  Louis,  Chicago,  and  Cincinnati  was  lost  to 
them;  in  other  cases  they  had  to  absorb  the  difference.  This  advance 
was  bv  concert  and  agreement,  and  an  agreement  with  the  Mallory 
and  Morgan  steamships  lines  made  in  New  York. 

Now,  that  case  iUustrates  two  points: 

First.  That  the  commission  should  have  the  power  to  have  stopped 
it  until  it  could  investigate  it,  and  the  right  to  have  suflBcient  tune 
to  do  it. 

Second.  That  railroads  should  not  be  permitted  to  agree  to  any 
such  advances  and  destroy  competition. 

The  power  to  do  so  is  the  power  to  destroy  commerce,  industries, 
and  communities.  Indeed,  in  this  case  the  rates  were  so  advanced 
as  to  stop  shipments  on  some  articles  of  commerce  produced  at  St. 
Louis,  and  turn  over  the  trade  to  other  concerns.  The  agreement 
also  closed  the  high  seas,  dividing  the  territory  in  effect  which  must 
go  via  New  York  or  Mississippi  River  crossings  until  the  Texas 
City  Steamship  Company  became  a  factor,  and  then  the  MaUory  and 
Morgan  lines  met  its  rates. 

I  lay  this  down  as  an  indisputable  proposition:  (1)  These  roads 
violated  the  anti-trust  law  in  public  ana  outrageous  fashion;  or  (2)  if 
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they  did  not,  they  exercised  more  power  than  ought  to  exist.  If  the 
former,  they  should  have  been  prosecuted,  as  complaint  on  that 
ground  was  lodged  at  Washington  with  the  commission  and  known 
to  the  Department  of  Justice ;  if  the  latter,  then  they  ought  not  to  place 
its  stamp  of  approval  on  it  by  legalizing  it. 

The  commission  has  held,  and  that  has  been  sanctioned  by  the 
courts,  that  where  rates  are  made  by  agreement  and  competition 
stifled,  they  are  presumptively  unreasonable.  Shall  we  legalize  that 
which  has  always  been  regarded  as  a  restraint  of  trade  1 

A  careful  analysis  of  the  proposition  to  permit  agreements  on  rates 
between  competing  carriers  will  show  that  it  legalizes  monopoly  and 
destroys  competition. 

What  ought  to  be  provided  by  law  is  no  rates,  classifications,  or 
regulations,  by  competing  lines  on  competitive  business,  shall  be 
agreed  on  unless  and  except  the  schedules  be  submitted  to  the  com- 
mission and  approved,  and  then  that  while  the  rates  become  legal 
the  agreement  snail  not  be  binding  on  anvone  for  any  purpose.  That 
is.  the  agreement  should  not  go  oeyond  agreeing  to  submit  a  scale 
of  rates,  classification,  etc.,  to  the  commission,  which  become  legal 
by  being  permitted  to  be  filed,  whereupon  the  agreement  ceases,  never 
having  extended  beyond  the  process  of  getting  together  the  schedules 
to  be  filed.  In  fact,  they  do  that  now,  with  no  supervision  by  the 
commission. 

VI. 
A  case  in  court, 

Missouri,  Kansas  and  Texas  RailVay  et  al.,  v.  Interstate  (bmmerce 
Commission,  in  United  States  circuit  court,  St.  Louis.  Suit  to  set 
aside  order  reducing  cattle  rates. 

This  case  involves  the  two  questions: 

(1)  Whether  rates  prescribed  from  Texas,  Oklahoma,  New  Mexico, 
and  Colorado  to  principal  cattle  markets,  Kansas  City,  St.  Louis, 
Chicago,  St.  Joseph,  Omaha,  New  Orleans,  and  from  Texas,  New 
Mexico,  and  Oklanoma  to  Northwest  range  States  are  unreasonable 
or  confiscatory. 

(2''  Are  they  unjustly  discriminatory  compared  to  other  rates? 

After  the  case  was  decided  by  the  commission,  April,  1908,  it  gave 
the  roads  to  understand  that  it  would  give  them  till  July  1,  1908,  to 
conform  their  schedules  to  the  decision,  which  simply  removed  the 
advances  made  in  1903,  leaving  as  the  commission  s  maximum  the 
rates  previously  in  effect,  which  were  as  high  as  they  had  ever  been, 
generally  higher.  . 

The  railroads  set  to  work  getting  up  data  for  application  for  injunc- 
tion. Not  having  taken  any  steps  to  conform  to  the  decision,  the 
commission  in  July  issued  an  order  prescribing  a  schedule  of  maximuna 
rates,  which,  instead  of  obeying,  the  railroads  in  September  filed  an 
application  for  injunction  before  the  circuit  court  of  the  United 
States  at  St.  Louis,  which  came  on  for  hearing,  and  in  order  to  give 
time  to  hear  and  determine  the  motion  for  preliminary  injunction. 
Uie  commission  extended  the  time  for  its  order  to  go  into  effect  till 
November  17,  1908. 

The  court  refused  to  grant  the  temporary  injunction,  and  the  com- 
mission order  went  into  effect  and  is  now  in  effect.     All  of  this  required 
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much  time  and  labor,  and  could  not  have  been  expedited  more  than 
it  was  by  any  court  and  deal  fairly  with  the  case  and  attorneys. 

Thereafter,  and  in  the  early  part  of  December,  the  court,  haying 
been  notified  that  plaintiffs  wished  to  proceed  to  take  evidence  and 
try  the  case  on  its  merits,  held  a  session  to  provide  the  method  of 
doing  it.  Both  sides  agreed  that  it  would  take  at  least  ninety  days' 
actual  work  to  take  the  evidence  and  considerable  time  in  preparation 
of  evidence  and  collecting  it.  The  court  decided  to  appoint  a  special 
master  in  chancery  to  take  the  evidence  and  report  his  findings 
of  fact  and  law.  Not  long  after  that  the  master  was  selected,  proD^ 
ably  in  January,  1909.  About  that  time  the  commission  was  taking 
evidence  in  the  Texas-St.  Louis  common  point  case,  raentionea 
above,  covering  the  same  roads  as  were  plaintiffs  in  the  case  iji 
court,  which  was  being  prepared  by  the  railroads,  in  the  Interstate 
Commerce  Commission  office  and  by  the  railroad  commission  of 
Texas.  Those  hearings  closed  in  February,  1909.  The  same  coun* 
sel  in  part — that  is  leading  counsel — were  in  both  cases.  The 
taking  of  testimony  before  the  master  began  in  March  and  was  ended 
a  few  days  before  August  1,  1909.  Thereafter  there  remained  many 
documents  to  be  prepared  and  filed  to  complete  the  case,  which  was 
done  by  Septemoer  1.  The  case  was  briefed  by  both  sides  and 
argued  before  the  master  October  21  to  28,  inclusive.  Since  that  date 
he  has  been  engaged  in  making  up  his  fiudings  almost  continuously. 

The  record  is  nearly  10,000  typewritten  pages  of  oral  evidence,  800 
exhibits,  many  of  them  with  many  pages,  exceeding  in  bulk  and 
matter  by  far  the  oral  evidence,  containing,  it  is  safe  to  say,  milliomii 
of  figures. 

One  might  say.  Why  did  you  not  use  the  record  before  the  com- 
mission? The  answer  is,  (I)  We  used  a  small  part  of  it;  (2)  it  was 
taken  from  one  to  two  years  or  more  before,  and  operating,  financial, 
traflBc,  and  many  conditions  had  so  changed  that  it  would  have  beeb 
worthless  to  a  large  degree.  The  question  before  the  court  pertains 
to  conditions  maimy  auer  the  order  took  effect,  November  17,  1908, 
and  the  year  previous. 

The  case  is  alleged  to  involve  a  million  dollars  a  year. 

Now,  take  this  recital  as  an  object  lesson  and  it  proves: 

(1)  A  court,  special  or  otherwise,  can  not  take  its  time  hearing  the 
evidence  detailed. 

(2)  It  can  only  proceed  through  a  master  or  some  such  method. 

(3)  To  exclude  tne  commission  from  having  charge  of  the  defense 
and  put  in  some  one  not  familiar  with  the  case,  while  the  attorneys  fol" 
the  railroad  continue  right  along  with  it,  would  be  suicidal  to  the 
proper  handhng  of  the  case  and  a  manifest  outrage  on  the  shipper 
and  the  public.  ■ 

(4)  The  shippers  who  prepared  and  prosecuted  the  case  before  the 
commission  should  have  the  right  to  appear  and  defend  the  order  in 
court  without  consent  of  anyone,  un(ler  such  rules  as  the  court 
should  make. 

(6)  There  could  not  be  any  more  material  expedition  than  already 
shown  by  a  special  court  having  other  cases,  compared  to  what  the 
St.  Louis  court  has  accomplished. 

(6)  There  can  be  no  precedent  decision  to  decide  the  main  faei 
except  those  general  prmciples  as  to  which  the  circuit  court  and 
special  court  must  aUke  look  to  the  Supreme  Court  decisions  to  find 
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and  apply;  or,  in  absence  of  such,  endeavor  to  evolve  and  apply  such 
as  that  court  will  in  the  given  case  announce. 

,  (7)  The  court  can  apply  no  expert  knowledge  of  the  facts  in  this 
case  to  one  involving  lumber,  cotton,  grain,  or  other  traffic  next  year. 

It  may  be  said  that  tliis  is  an  unusual  case,  but  that  is  not  true  in 
the  aense  of  the  scope  of  it,  the  importance  of  it,  the  questions  involved, 
or  time  and  labor  required. 

For  example,  take  the  Texas  rate  case,  first  cited,  and  suppose  the 
coiQmission  holds  the  advances  wrong  and  orders  in  the  previous 
rates,  and  the  very  same  railroads  and  same  attorneys  sue  to  set 
aside  the  order.  Similar  facts,  but  for  a  vear  or  more  later,  would 
be  shown,  and  a  similar  course  would  take  place.  You  must  remember 
that^  as  I  have  before  emphasized,  the  trial  is  on  what  it  costs  for  the 
service  compared  to  what  the  railroads  get.  Thousands  of  rates, 
hundreds  of  roads,  an  infinite  number  of  conditions,  operations  cover- 
ing years — all  of  it  admissible  and  material  on  the  main  fact. 

Again,  take  the  Missouri  case,  tried  in  the  federal  court,  Kansas 
City.  The  record  is  even  greater  than  in  the  Cattle  case.  Take  the 
Arkansas  case,  in  which  taking  of  testimony  has  been  going  on  for 
some  time.  Both  are  dependent  on  the  main  question.  What  does  it 
cost  to  perform  the  service,  and  what  is  the  property  worth? 

Again,  if  the  Bumham-Hanna-Munger  case  had  been  tried  on  lines 
required  by  the  circuit-court  decision,  the  whole  rate  system  from 
New  York  to  the  Missouri  River  would  be  involved. 

The  quantum  of  evidence  in  such  cases  is  almost  without  limit 
and  can  not  be  excluded.  With  auditors  and  clerks  of  various 
departments  the  railroads  bring  forth  a  mass  of  evidence  which 
no  one  sees  or  knows  in  detail  till  it  is  presented  in  court.  That  it  is 
made  up  from  figures  with  a  view  to  prove  the  railroads'  contention 
no  one  will  doubt.  To  meet  it  is  the  duty  of  the  commission  and 
the  right  of  the  shipper  and  the  public. 

VII. 

Cases  dependent  on  questions  of  law  rather  than  facts, 

I.  Take  the  Chicago  live-stock  terminal  case,  decided  by  the 
Supreme  Court  November  29,  1909.  (See  the  commission's  review 
of  the  case  in  its  annual  report  of  December  21,  1909,  pp.  31,  32,  33.) 

The  point  decided  was  really  one  of  law  as  decided,  viz:  That  the 
terminal  charge  in  itself  being  reasonable  if  considered  separately 
from  the  through  rate  to  which  it  always  applied,  the  commission 
could  not  reduce  it  because  the  pay  for  the  service  was  in  fact  em- 
braced in  the  through  rate  except  what  the  commission  permitted 
the  railroads  to  retain,  where  the  tariffs  separated  the  through  rate 
and  terminal  charge. 

The  lesson  taught  here  is — 

1.  The  commission  is  practically  without  power  to  regulate  special 
charges  when  imposed  in  addition  to  through  rates,  which  previously 
embraced  the  compensation,  unless  the  special  charge  is  above  the 
cost  of  the  service  and  produces  a  profit  in  itself.  In  other  words,  it 
can  not  correct  the  wrong  by  requiring  that  it  be  righted  where  com- 
niitted,  but  must  permit  it  to  go  unchallenged  or  attempt  to  correct 
it  in  the  through  rate.    It  can  not  say  that  under  the  circumstances 
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no  special  charge  imposed  for  switchii^  or  a  bridge  charge  or  recon- 
signing  chaise  is  wroi^  unless  it  finds  the  amount  of  it  excessive. 

This  should  be  corrected  by  so  amending  the  act  that  the  commis- 
sion shall  have  power  to  decide  that  a  special  charge  in  addition  to 
through  rates  shall  not  be  made  where,  in  its  opimon,  it  would  be 
unreasonable  to  do  so,  and  to  so  reeulate  the  amount  of  special 
charge  as  to 'make  them  reasonable  when  considered  in  connection 
with  the  through  rate,  whether  in  themselves  reasonable  or  not. 

1.  In  all  sucn  cases  as  this  no  special  court  could  be  of  possible 
advantage. 

2.  The  Bumham-Hanna-Munger  case:  This  case  was  decided  against 
the  commission  on  the  single  point  that  it  is  without  power  to  pre- 
scribe rates  if  the  purpose  and  effect  was  to  create  artificial  trade 
zones  and  disturb  tne  established  course  of  commerce.  (See  review 
of  the  case  in  commission's  annual  report.) 

The  limitation  on  the  power  of  the  commission  as  here  annoimced 
is  a  question  of  law,  and  it  requires  a  decision  of  the  Supreme  Court 
to  determine  it.  Of  what  aavantage  would  a  special  court  be  in 
such  case  over  the  average  circuit  court? 

3.  Take  the  Georges  Creek  coal  case:  Here  the  commission's  order 
was  attacked  on  the  ground  that  the  rates  prescribed  were  unreason- 
able merely,  there  being  no  claim  that  they  were  confiscatory.  A 
demurrer  was  sustained  and  that  ended  it. 

The  lessons  are — 

(1)  No  special  court  was  necessary. 

(2)  To  declare  that  a  demurrer  shall  not  be  presented  to  such  a 
bill  is  to  impede  the  course  of  justice. 

4.  Lessons  from  aU  the  cases. — Space  forbids  further  reference  to 
illustrative  cases,  but  an  examination  of  them  all — and  there  are  not 
many — will  disclose  that  the  foregoing  are  representative. 

wherein  does  experience  thus  reflected  call  for  a  special  court? 

Wherein  does  it  show  that  the  commission  should  not  control  the 
case? 

Have  the  shippers  interested  complained  against  the  commission 
for  not  having  properly  defended  these  cases? 

What  wrong  has  been  done  to  railroads  or  shippers  as  to  call  for 
excluding  the  commission  from  these  cases? 

On  the  average,  what  assurance  is  there  that  the  special  court 
would  have  done  better  for  the  public  good? 

None  other  than  a  negative  answer,  looking  at  it  from  the  stand- 
point of  the  public,  can  be  given  to  these  questions,  except  it  be 
roimded  on  the  imagination. 

VIII. 
Special  amendments  affecting  live-stoclc  shipments. 

There  are  received  at  the  ten  principal  western  markets  over 
800,000  cars  of  live  stock  per  annum,  and  if  there  be  added  shipments 
to  small  markets  and  movements  to  ranges,  pastures,  and  feed  lots, 
it  will  exceed  1,000,000  carloads  per  annum.  Good  transportation 
service  is  vital. 

Two  things  are  most  necessary:  (1)  That  cars  be  furnished  in 
reasonable  time  and  with  certainty,  and  (2)  that  good  service  be 
rendered. 
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On  some  roads  this  is  done;  on  many  it  is  not.  Great  loss  resuHe 
from  bad  service  in  either  particular. 

The  detail  of  this  matter  has  been  several  times  fully  presented 
to  these  committees,  both  in  the  Senate  and  House.  I  r^er  to  hear- 
ings before  the  Senate  Committee  on  Interstate  Commerce,  Febnitrv 
14;  1908,  on  the  subject,  ''Prompt  furnishing  of  transportation  facil- 
ities," or  Senate  bill  3644,  printed  and  a  second  edition  issued  as  a 
public  document.  Hearings  before  the  House  Committee  on  Inter- 
state and  Foreign  Conmierce  on  H.  R.  13841,  ''Car  shortage  and 
reciprocal  demurrage,"  on  February  15,  1908. 

Livestock  orgamzations  and  shippers  have  repeatedly  passed 
resolutions  at  public  meetings  demanding  relief.  They  have  sent 
experienced  men  half  across  the  continent  to  inform  the  committees 
on  the  subject.  This  it  would  be  useless  to  repeat,  and  now  we  point 
to  this  evidence  contained  in  the  above  documents  and  ask  of  these 
committees  that  at  least  the  Interstate  Commerce  Commission  be 
empowered  to  make  all  needful  regulations  requiring  exchange  of 
cars  between  connecting  lines  forming  through  routes,  and  the  fur- 
m'shing  of  cars  under  rules  to  be  prescribed  by  the  commission,  under 
appropriate  penalties.  And  again,  since  slow  and  inefficient  serv- 
ice is  not  only  inhuman  in  most  cases,  but  entails  enormous  losses, 
and  since  rates  are  based  on  reasonable  service,  which  is  as  important 
las  the  rates,  we  ask  the  committees  to  also  empower  the  commissicm 
to  inake  rates  and  regulations  to  suit  local  and  special  conditions 
requiring  a  minimum  speed  limit  for  transportation  of  live  stock 
wherever  the  commission  deems  that  necessary  to  secure  a  reason- 
able service  commensurate  with  the  rate.  The  commission  may 
prescribe  a  maximum  rate  for  live  stock.  That  means  a  reasonable 
rate  for  reasonable  service,  but  where  railroads,  as  they  in  many 
instances  do,  gjive  an  unreasonably  slow  service,  the  rights  of  tM 
shipper  are  injured  far  more  than  if  an  unreasonable  high  rate 
was  charged  for  reasonable  service.  The  matter  should  be  in  the 
hands  of  the  commission,  for  the  rate  is  inseparable  from  the  service. 
Once  the  power  is  given,  it  will  be  seldom  exercised,  for  the  roads 
will  improve  their  service  where  need  be,  to  avoid  complaint  to  the 
commission,  which  may  result  in  an  order  prescribing  a  minimum 
speed  limit  on  a  given  road  or  through  route  and  as  to  each  road  in 
that  route. 

We  will  submit  in  definite  form  to  the  committees  the  specific 
proposed  amendments  on  the  subjects. 

(Thereupon,  at  11.45  o'clock  a.  m.,  the  committee  adjourned,  to 
meet  Monday,  February  14,  at  10  o'clock  a.  m.) 
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Committee  on  Interstate 

AND   Foreign   Commerce, 

House  of  Representatives, 
Wdshington,  D,  C,  Monday,  February  H,  1910. 
The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  James  R. 
Maim  (chairman)  presiding. 

The  Chairman.  Is  there  any  -one  here  to  be  heard  on  the  excess 
ba^age  biU,  in  favor  of  it? 

S&.  Henry  P.  Dearino.  We  simply  understood  there  was  someone 
to  appear  who  would  say  why  that  bill  should  be  passed. 
The  Chairman.  Yes.    We  want  to  hear  the  proponents  of  the  bill. 
Mr.  Derino.  We  want  to  hear  some  reason  for  the  passage  of  the 

bai. 

The  Chairman.  Is  there  any  one  here  to  be  heard  in  behalf  of  the 
Coudrey  excess-baggage  bill  f 

Mr.  Douglas  Dallam.  Yes,  sir;  Mr.  Conboy,  of  New  York,  and 
one  or  two  representatives  who  are  on  the  way  here. 

The  Chairman.  You  may  proceed,  gentlemen.  It  is  our  meeting 
time  now,  10  o'clock.  If  anyone  wishes  to  be  heard,  he  can  be  heard 
now. 

STATEMENT  OF  MB.  S.  W.  CAMPBELL,  OF  CHICAOO,  ILL.,  SEC- 
BETABY  OF  THE  VATIOVAL  SHOE  WHOLESALEBS'  ASSOGIA- 
TIOH. 

Mr.  Campbell.  With  your  permission,  Mr.  Chairman,  I  will  read 
what  I  have  to  say. 

The  Chairman.  Please  take  your  place  at  the  end  of  the  table. 
First,  tell  us  who  you  are. 

Mr.  Campbell.  My  name  is  S.  W.  Campbell,  of  Chicago.  I  am 
secretary  of  the  National  Shoe  VvTiolesalers'  Association. 

Mr.  Cnairman  and  gentlemen,  we  are  before  you  to  ask  your  favor 
able  consideration  on  House  bill  1491 ,  relating  to  excess  baggage.  The 
purpose  of  this  bill  is  solely  to  legalize  as  baggage,  the  same  as  per 
sonal  baggage,  commercial  travelers'  samples  in  all  interstate  tranic. 
At  the  present  time  commercial  travelers'  samples  have  no  legal  status 
whatever,  either  under  federal  or  state  laws,  except  in  Indiana,  where 
there  is  a  law  defining  such  samples  as  baggage.  The  manufacturers 
and  wholesalers  we  represent  need  this  law  because  when  the  carriers 
are  asked,  as  they  frequently  have  been,  for  interchangeable  excess- 
baggage  books,  good  on  all  lines  within  the  territory  covered  by  any 
one  of  the  passenger  associations,  or  for  a  reduction  of  the  present 
excess-baggage  rates,  they  decline  to  grant  either  request. 
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We  are  informed  that  a  strict  construction  of  the  present  baggage 
tariffs  would  exclude  our  traveUng  men's  trunks  containing  samples; 
thai  in  fact  it  is  a  direct  violation  of  the  interstate-commerce  law,  sub- 
ject to  all  the  penalties,  for  the  carriers  under  present  tariffs  to  carry- 
commercial  travelers'  trunks  as  baggage.  It  would  be  of  great  incon- 
venience to  have  our  traveling  men's  sample  trunks  refused  by  reason 
of  this  law,  which  the  carriers  could  do  at  any  time  should  they  feel 
disposed.  Hence  the  necessity  for  the  enactment  of  the  bill  we  are 
asking  you  to  favorably  report  out  of  yoiy  committee  to  the  House. 

In  our  opinion  the  final  solution  of  this  question  lies  in  a  separate 
classification  for  commercial  travelers'  samples,  with  an  increased 
allowance  in  the  number  of  pounds  to  be  carried  free,  over  ordinary 
personal  baggage.  To  procure  this  will  require  considerable  time. 
In  the  meantime  give  us  legal  rights,  by  recognizing  our  samples  as 
baggage,  that  will  enable  us  to  protect  ourselves  against  loss,  and 
that  wQl  put  us  in  a  position  to  demand  more  reasonable  rates  than 
we  now  have. 

These  rates,  by  the  admission  of  the  carriers  themselves,  are  so 
high  as  to  enable  them  to  offer  a  discount  of  from  20  to  33  J  per  cent 
to  purchasers  of  excess  baggage  coupon  books  good  on  one  single 
line  of  railroad.  This  offer  is  not  practicable,  oecause  it  ties  up 
funds  invested  in  these  books  altogether  out  of  proportion  to  the 
benefits  received.  But  these  offered  discounts  show  the  enormous 
margin  of  profit  to  the  carriers  that  there  is  in  transporting  excess 
baggage,  completely  contradicting  the  statement  made  by  the 
Central  Passenger  Association  that  the  present  excess  baggage  rates 
are  insufficient  to  cover  the  cost  of  the  service. 

A  much  larger  part  of  the  trade  of  the  country  is  procured  by 
traveUng  salesmen  than  is  generally  supposed  by  the  average  citizen. 
Seventy-five  to  90  per  cent  of  the  necessaries  of  Ufe,  food,  raiment, 
household  effects,  etc.,  are  sold  by  manufacturers  and  wholesders 
to  retail  dealers  through  their  traveUng  salesmen.  Almost  100  per 
cent  of  these  necessaries  that  are  sold  by  traveling  salesmen  are  sold 
from  samples  that  they  carry  with  them.  Fifty  to  75  pier  cent  of 
these  samples  are  in  weight  in  excess  of  the  amount  they  are  aUowed 
to  carry  free  of  charge.  This  overplus  is  caUed  ''excess  baggage/' 
although  the  carriers  do  not  recognize  it  as  either  freight  or  baggage, 
except  in  Indiana,  where  the  law  recognizes  these  samples  to  be  Uie 
same  as  personal  baggage.  The  manufacturers  and  wholesalers  of 
the  country  whose  selesmen  necessarily  carry  excess  baggage  beUeve 
that  it  would  be  no  injustice  to  the  carriers  to  have  these  samples 
legalized  as  baggage. 

in  order  to  complete  our  statement,  we  must  briefly  enter  into 
details  in  order  to  illustrate  why  we  desire  that  this  biU  should  become 
a  law.  To  that  end,  permit  us  to  give  you  a  few  facts  and  figures, 
compiled  from  reports  received  by  our  association  from  shoe  manu- 
facturers and  wholesalers  located  in  almost  every  section  of  the 
country.     I  am  speaking  now  for  the  shoe  interests  only. 

The  average  shoe  salesman  carries  about  550  pounds  of  samples, 
400  pounds  of  which  are  excess.  Fifty  per  cent  of  his  traveling 
expenses  is  for  hotel  bills  and  sundry  expenses  combined ;  30  per  cent 
for  railroad  fares;  and  20  per  cent  for  excess  baggage  charges.     In 
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other  words,  the  manufacturers  and  wholesalers  of  shoes  are  to-day 
pa3ring  the  carriers  two-fifths  as  much  for  excess  baggage  as  they  are 
paying  for  hotel  accommodations  for  their  salesmen,  and  two-thirds 
as  much  for  excess  baggage  as  they  are  paying  the  railroads  to  trans- 
port their  salesmen.  In  many  instances  the  excess  baggage  charges 
are  more  than  the  railroad  fares. 

There  are  in  the  United  States  about  2,000  shoe  manufacturers 
and  wholesalers,  many  of  these  being  both  manufacturers  and  whole- 
salers; but  the  salesmen  of  only  about  400  concerns  carry  excess 
baggage  to  any  extent.  It  costs  these  400  houses  an  average  of 
$7,000  each  per  year  for  excess  baggage  charges,  the  amounts  running 
from  $48,000  to  $350.  This  makes  a  total  of  not  less  than  $2,800,000 
paid  by  the  shoe  manufacturers  and  wholesalers  each  year  to  the 
railroads  on  this  one  item  of  expense,  on  which  bv  their  own  admis- 
sion there  is  profit  enough  to  the  carriers  to  justify  them  in  offering, 
on  certain  conditions  heretofore  named,  a  discount  of  20  to  33§  per 
cent  on  present  excess  baggage  rates.  We  are  seeking  rehef  in  a 
fair  and  legitimate  manner  n*om  this  burden. 

I  thank  you,  gentlemen. 

Mr.  Stafford.  Just  one  minute.  Will  you  explain  more  in  detail 
the  practice  of  railroads  in  issuing  these  baggage  coupon  books  or 
mileage  books  for  excess  baggage,  and  state  whether  the  railroads 
generally  issue  that  character  of  nuleage? 

Mr.  Campbell.  A  good  many  roads  issue  individual  mileage  bag- 
gage books,  good  on  their  own  line  only.  That  would  require,  on 
the  part  of  a  large  house  employing  a  man  who  covers  a  large  amount 
of  road,  an  investment  in  eight  or  ten  of  those  books. 

Mr.  Stafford.  AVhat  is  t-he  charge  for  that  character  of  mileage 
books? 

Mr.  Campbell.  They  give  a  discount  on  that. 

Mr  Stafford.  Is  it  the  same  character  of  mileage  book  as  is  sold  to 
the  public  generally  for  the  transit  of  themselves? 

Mr.  Campbell.  Oh,  no.     This  is  for  the  excess  baggage. 

Mr.  Stafford.  What  is  the  rate  of  charge?  If  you  do  not  know, 
never  mind. 

Mr.  Campbell.  The  rate  generally  runs  about  12  i  per  cent  of  the 
cost  of  the  ticket. 

Mr.  Dallam.  The  books  are  sold  at  $15.  That  is  the  value  of  the 
coupons. 

Mr.  Stafford.  Somebody  else  who  is  better  acquainted  with  the 
matter  can  answer? 

Mr.  Campbell.  Yes;  Mr.  Dallam  and  Mr.  Sigler  are  better 
acquainted  with  that  question  than  I  am. 

Mr.  Stafford.  Are  you  acquainted  with  that  subject? 

Mr.  Campbell.  Not  so  welF  as  these  other  gentlemen. 

Mr.  Stafford.  Have   you    anyone  here  wno  will   speak  of    the 

Suestion  as  to  whether  the  railroads  consider  themselves  liable  for 
amages  for  loss  of  baggage  to  the  extent  of  150  pounds? 
Mr.  Dallam.  We  have  witnesses  on  that. 
The  Chairman.  Very  well.     We  will  hear  the  next  witness. 
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STATEMENT  OF  MB.  W.  H.  SIGLES,  OF  CLEVELAND,  OHIO,  REP- 
SESENTDTG  THE  NATIONAL  WHOLESALE  DST  GOODS  ASSO- 
CIATION. 

The  Chaieman.  Give  your  name  and  what  you  represent. 

Mr.  SiOLER.  My  name  is  W.  H.  Sigler,  of  the  Root  &  McBiide 
Company,  of  Cleveland,  Ohio,  representing  the  National  Wholesale 
Dry  Goods  Association;  also  member  of  a  committee  appointed  by 
a  convention  held  at  the  Waldorf-Astoria  Hotel  on  this  subject,  and 
composed  of  representatives  of  the  National  W^holesale  Dry  Goods 
Association,  the  National  Hardware  Association,  the  National 
Board  of  Trade,  the  National  Boot  and  Shoe  Association,  the  Na- 
tional Shoe  and  Leather  Association,  the  United  Commercial 
Travelers,  and  the  Travelers'  Protective  Association. 

The  Chairman.  When  was  that  convention  held? 

Mr.  Sigler.  On  the  20th  of  October,  1908.  That  convention 
appointed  a  special  committee  to  draft  a  bill  regarding  the  carriage 
or  excess  sample  baggage  and  to  present  the  same  to  Congress. 
The  subject  has  been  under  discussion  since  that  time,  and  has  been 
embodied  in  House  bill  1491,  introduced  in  the  House.  In  ac<;ord- 
ance  with  the  instructions  given,  this  committee  formulated  and 
introduced,  through  Mr.  Coudrey,  the  House  bill  1491,  introduced 
and  referred  to  this  committee  on  March  17,  1909. 

This  bill  in  section  2,  Unes  14  to  22,  specifies: 

That  the  samples,  goods,  wares,  appliances,  and  catalogues  of  commercial  travelere 
or  their  emplovers  and  used  by  them  for  the  purpose  of  transacting  their  business  and 
carried  with  them  solely  for  that  purpose,  wnen  securely  packed  and  locked  in  sub- 
stantial trunk?  or  sample  cases  of  convenient  shape  and  weight  for  handling,  are  hereby 
declared  to  be  sample  baggage  within  the  meaning  of  this  act,  and  such  carriers  are 
required  to  tranf«port  the  same  with  the  passenger  as  required  by  this  act. 

That  in  the  main  and  in  substance  is  the  purport  of  our  petition. 

Mr.  Stafford.  I  assume  that  the  associations  which  you  represent 
and  have  enumerated  are  in  favor  of  this  bill? 

Mr.  Sigler.  I  am  here  as  a  member  of  that  committee  and  ap- 
pointed by  them. 

Mr.  Stafford.  I  assume  that  those  associations  desire  the  enact- 
ment of  House  bill  1491,  and  not  the  subsequent  measure  introduced 
by  Mr.  Coudrey,  No.  16019? 

Mr.  Sigler.  The  two  do  not  conflict. 

Mr.  Stafford.  Which  one  is  the  association  advocating?  . 

Mr.  Sigler.  The  associations  I  have  named  authorized  the  com- 
mittee to  formulate  this  bill^  and  it  was  submitted  to  the  difl'erent 
associations  and  received  their  approval.  The  resolution  upon  which 
it  was  given  to  the  committee  was  unanimous. 

Mr.  Stafford.  Has  the  committee  considered  the  later  draft 
which  is  somewhat  different,  as  embodied  in  House  bill  16019? 

Mr.  Siglek.  They  have  considered  it  to  this  extent,  that  it  is  a 
specific  rate-making  measure,  which  would  hardly,  in  our  estimation, 
be  considered  by  Congress.     It  is  a  definite  rate-making  measure. 

Mr.  Stafford.  So  that  the  committee  of  the  associations  you 
represent  are  concentrating  their  efforts  on  House  bill  1491  ? 

Mr.  Sigler.  Yes,  sir. 

The  subject  of  sample  excess  baggage  presents  one  of  the  most 
striking   anomalies  in   the   transportation   system  of  the  country. 
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This  traffic  involves  the  payment  of  hundreds  of  thousands  of  dollars 
every  year  by  the  merchants  and  manufacturers  and  commercial 
men  of  the  country,  and  the  receipt  of  that  sinn  by  the  railroads  is  an 
iUegal  traffic.  The  railroads  of  the  country  have  no  right,  in  our 
opinion,  to  accept  and  transport  merchandise  samples  as  personal 
baggage,  and  the  merchants,  manufacturers,  and  commercial  men 
have  no  right  to  offer  this  sample  baggage  under  the  impUed  but 
false  assumption  that  it  is  personal  baggage,  and  the  juaiciary  of 
thirtj-  States,  I  may  say  on  the  authority  of  the  attorney-general  of 
Indiana,  have  decided  that  this  is  correct,  that  merchants^  samples 
are  not  personal  b^gage. 

Mr.  &r AFFORD,  miat  do  you  mean  by  saying  the  judiciary  of 
thirty  States,  on  the  authority  of  the  attorney-general  of  Indiana, 
have  decreed  that  it  is  not  personal  baggage! 

Mr.  SiGLEB.  No;  he  has  not  decreed  it,  but  I  say  that  on  his  au- 
thority. I  do  not  know  personally  that  that  is  the  fact,  but  on  his 
authority  as  taken  from  Mr.  Gettys,  the  chairman  of  our  committee 
on  excess  baggage.     That  is  his  statement. 

Mr.  Stafford.  I  suppose  you  mean  that  the  supreme  courts  of 
those  States  have  deciaed  that  it  is  not  regarded  as  personal  baggage, 
regardless  of  the  opinion  of  the  attorney-general  of  Indiana  1 

Mr.  SiGLER.  Oh,  yes.  He  did  not  authorize  it  in  any  way.  I 
simply  gave  him  to  you  as  the  authority.  My  own  authority  would 
not  carry  very  far  in  a  legal  matter. 

Until  this  question  as  to  the  legal  standing  of  the  interstate  traffic 
in  excess  sample  baggage  is  settfed  by  act  of  Congress,  no  progress 
can  be  made  m  the  adjustment  of  the  matter  between  the  railroads 
and  the  merchants,  the  commercial  traveling  man,  and  the  States. 

Mr.  Kennedy.  Do  the  railroads  object  to  canying  more  than  150 
pounds  of  baggage? 

Mr.  SiGLEB.  No,  sir.  We  carry  in  some  cases  2,500  pounds,  worth 
at  times  $2,000. 

Mr.  Kennedy.  There  is  nothing  in  the  law  that  prevents  the  rail- 
road from  carrying  j^our  baggage  to  any  extent,  is  there  ? 

Mr.  SiGLER.  No,  sir;  but  we  are  carrying  it  under  a  false  assump- 
tion. They  openly  say  to  us,  *  'We  do  not  Imow  that  they  are  samples 
that  you  present  to  us.  They  are  covered  and  in  a  trunk,  and  are 
presented  as  any  other  tourist's  baggage." 

Mr.  Kennedy.  They  charge  you  as  much  for  that,  do  they,  as 
anv  other  sort? 

Mr.  SiGLER.  Just  the  same. 

Mr.  Kennedy.  You  do  not  expect  to  have  it  carried  any  cheaper? 

Mr.  SiGLER.  No,  sir;  we  are  not  after  that  at  all. 

The  Chairman.  Do  you  want  to  have  the  railroad  companies  made 
liable  in  case  of  damage  or  destruction  of  your  baggage? 

Mr.  SiGLER.  No. 

Mr.  Kennedy.  They  are  liable  now? 

The  Chairman.  No. 

Mr.  SiGLER.  As  a  matter  of  practice,  they  will  pay  for  any  samples 
that  are  lost. 

The  Chairman.  As  I  understand  it,  they  do  not  admit  liability 
except  on  personal  baggie. 

Mr.  SiGLER.  No,  sir.  On  sample  baggage  they  do  not  admit  that 
liability.     We  are  simply  in  their  hands. 
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Mr.  Stafford.  Do  they  admit  liability  up  to  the  extent  of  150 
pounds? 

Mr.  SlGLEE.  As  personal  baggage? 

Mr.  Stafford.  Do  they  admit  liability  when  you  attempt  to 
recover  damage  for  loss,  whether  they  regard  it  as  personal  baggage 
or  commercial  travelers'  samples? 

Mr.  SiGLER.  They  would  not  admit  any  liability  as  conmiereial 
travelers'  samples. 

Mr.  Stafford.  Suppose  a  loss  occurs.  There  must  be  numerous 
instances  of  travelers  baggage  consisting  of  samples  not  in  excess 
of  150  pounds.  Do  the  railroads  make  any  allowfiuice  to  the  con- 
cerns for  that  loss? 

Mr.  SiGLER.  Yes;  but  they  will  tell  vou  at  the  same  time  that 
they  do  this  only  as  a  matter  of  friencfship  to  you.  It  is  really  a 
matter  of  policy,  merely,  with  them. 

Mr.  Stafford.  They  do  not  refuse  to  reimburse  you  to  the  actual 
loss  up  to  that  extent? 

Mr.  SiGLER.  I  have  not  known  of  an  instance. 

Mr.  Stafford.  Do  you  know  of  instances  where  they  have  refused 
to  reimburse  you  for  the  loss  on  excess  baggage  over  150  i>ound8? 

Mr.  SiGLER.  No,  sir;  we  have  no  quarrel  with  the  railroads  in  this 
matter. 

Mr.  Richardson.  Wliat  do  you  want,  then?  \Miat  is  the  matter, 
then? 

Mr.  SiGLER.  We  want  this  traffic  legalized. 

Mr.  Richardson.  Is  it  not  a  fact  now  that  when  a  man  buvs  a 
ticket  to  go  to  any  place  he  has  the  right  to  carry  150  pounds  of  T)ag- 

fage  without  paying  any  excess?  Do  you  want  to  be  allowed  to  carry 
aggage  over  150  pounds? 

Mr.  SiGLER.  Yes ;  but  we  expect  to  pay  for  it,  though. 

Mr.  Richardson.  You  want  to  legaHze  what? 

Mr.  SiGLER.  To  legalize  the  traflfic.  You  will  understand  within 
the  limits  of  the  State  the  State  is  supreme,  of  course,  and  in  the  State 
of  Indiana 

Mr.  RiCHARSDON.  Not  in  interstate  commerce.  In  interstate  com- 
merce the  State  is  not  supreme. 

Mr.  SiGLER.  In  the  limits  of  the  State  of  Indiana  the  State  is 
supreme,  and  she  has  passed  a  baggage  law  and  a  mileage  law,  and 
they  are  working  well,  and  there  is  no  complaint,  I  beUeve,  and  no 
suite  have  been  brought  against  the  railroads  in  the  matter. 

Mr.  Richardson.  What  Kind  of  a  law  is  that  in  Indiana?  I  do  not 
know  anything  about  it.     Is  that  the  kind  of  law  you  want  here  now? 

Mr.  SiGLER.  No,  sir;  you  could  not  pass  it  here.  I  should  judge 
you  could  not. 

Mr.  Richardson.  If  it  is  interstate  commerce,  you  could. 

Mr.  SiGLER.  No,  sir;  the  Interstate  Commerce  Commission  has 
replied  to  the  baggage  association — I  have  their  exact  words  hei-e — 
to  this  eflFect:  '*Tne  commission  will  not  have  power  by  general  order 
to  reduce  rates  on  excess  baggage  for  all  carriers  throughout  the 
United  States.  It  has  jurisdiction  of  complaints  of  unreasonable 
rates  charged  by  particular  carriers.'' 

That  is  their  position.  Now,  if  we  want  this  law  legalizing  the 
traffic,  then  we  will  not  meet  the  misfortune  that  would  happen  if  we 


Digitized  by  VjOOQIC 


BILLS   AFFECTING   INTERSTATE   COMMEKCE.  953 

rely  wholly  upon  state  laws.  When  you  are  witliin  the  limits  of  the 
State  you  are  all  right,  but  when  you  get  there  and  cross  the  line 
you  come  into  interstate  commerce. 

Mr.  Richardson.  The  traffic  is  legal  in  and  out  of  the  State  now? 

Mr.  SiGLER.  Xo,  sir. 

Mr.  Richardson.  Then  you  are  engaged  in  traffic  that  is  violating 
the  law? 

Mr.  SiGLER.  Yes,  sir. 

Mr.  Richardson.  How  are  you  violating  the  law? 

Mr.  SiGLER.  Because  we  are  asking  the  railroads  to  check  samples 
and  merchandise  as  pei-sonal  baggage.  They  close  their  eyes  and 
say:  *'We  will  do  this,  as  we  understand  that  it  is  personal  baggage." 

Mr.  Richardson.  WTiat  do  you  mean  by  other  kinds  of  baggage? 

Mr.  SiGLER.  Samples  and  specimens  of  goods  as  distinguished  from 
personal  baggage. 

Mr.  Kennedy.  \Miere  do  you  get  this  idea  that  this  conflicts  with 
any  law  in  doing  that? 

Mr.  SiGLER.  From  the  railroads  themselves. 

Mr.  KJENNEDY.  I  understand  that.  Let  me  tell  you  a  little  inci- 
dent that  came  to  me,  coming  from  Columbus,  last  winter,  to  Wash- 
ington. I  was  told  by  the  ticket  agent  of  the  Pennsylvania  Company, 
who  was  also  the  Pullman  car  man,  that  he  could  not  sell  me  a  oerth 
from  Columbus  to  Washington  on  a  ticket  over  the  Pennsylvania 
lines  to  Pittsburg  and  mileage  from  Pittsburg  here.  I  asked  him 
why.  '*It  would  conflict  with  the  law  made  down  at  Washington," 
he  answered.  Now,  that,  in  my  judgment,  was  simply  an  effort  of 
the  railroad  to  make  sentiment  against  railroad-rate  legislation. 
There  existed  no  law  that  prevented  them  from  doing  that,  yet  they 
instructed  their  ticket  agents  to  tell  the  traveling  public  that  there 
was  a  law  against  it.  Did  not  the  railroads  carry  this  excess  baggage 
before  the  passage  of  the  rate  bill? 

Mr.  SiGLER.  Interstate? 

Mr.  Kennedy.  Yes. 

Mr.  SiGLER.  Yes,  sir;  and  carried  it  for  less  than  they  do  now. 

Mr.  Kennedy.  Do  you  think  there  is  anything  in  the  rate  bill 
that  prevents  them  from  doing  it  now? 

Mr.  SiGLER.  Yes,  they  are  discriminating. 

Mr.  Kennedy.  Do  they  tell  you  where  it  is? 

Mr.  SiGLER.  No;  they  do  not  tell  us  any  more  than  this:  They 
reject  altogether  the  idea  of  responsibility  for  checking  trunks  of 
samples  as  sainples.  That  is  tlie  idea  of  this  legislation  and  of  these 
decisions  that  I  have  spoken  of. 

Mr.  Richardson.  It  goes  all  right  until  you  sue  for  it  t 

Mr.  SiGLER.  Yes,  sir;  that  is  a  bad  situation,  as  you  will  realize. 

Mr.  Richardson.  The  carriers  make  no  discrimination  in  the 
charges  for  baggage  for  anybody,  and  vou  make  no  complaint  on 
that;  and  everything  is  happy  and  briglit  with  the  railroad  except 
this  one  complaint  ? 

Mr.  SiGLER.  Except  this  one  thing. 

The  Chairman.  Let  me  see  if  I  can  straighten  this  thing  out.  You 
say  this  is  now  contrary  to  law.  Of  course  you  can  not  point  to  any- 
thmg  in  the  law  on  the  subject.  The  railroads  now  carry  your  excess 
baggage  and  your  sample  baggage  as  personal  baggage,  having  made 
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no  regulations  for  the  carrying  of  any  baggage  except  personal  bag- 
gage. Is  there  anything  in  tne  law  that  would  foroici  the  railroad 
company  carrying  any  samples  as  baggage  for  anyone? 

Mr.  SiGLER.  In  the  interstate  commerce  law? 

The  Chairman.  In  any  law. 

Mr.  SiGLER.  I  have  their  authority  that  there  is. 

Until  this  question  is  settled  by  act  of  Congress,  no  progress  can  be 
made  in  the  adjustment  of  the  matter  between  the  railroads  and  the 
merchants  and  between  the  commercial  traveling  man  and  the  States. 

We  do  not  come  here,  gentlemen,  with  any  desire  to  harass  the  rail- 
roads nor  to  cut  dovm  their  profits  to  a  vanishing  point  on  this  traffic. 
In  point  of  fact,  before  the  interstate  era  of  national  control  began  on 
our  railroads,  many  of  the  railroads  were  doing  20  or  25  or  33  per  cent 
better  on  excess  rates  than  now.  That  is  true  of  the  railroads  em- 
braced within  the  Central  Traffic  Association,  running  from  central 
Ohio  to  the  Missouri  River  and  north  of  Ohio.  The  roads  were  then 
issuing  excess-baggage  books  to  the  mercantile  traveling  public  with 
the  discounts  I  have  named.  These  discounts  were  recalled  by  the 
roads,  not  because  of  the  discrimination,  but  for  want  of  patronage, 
which  was  due  to  the  fact  of  their  books  being  nonintercnangeaDle, 
making  it  necessarv  to  supplement  one  purchase  by  many  others. 

Mr.  Stafford.  Have  they  been  withdrawn  entirely? 

Mr.  SiGLER.  Yes;  by  the  Central  Passengers*  Association. 

Mr.  Stafford.  How  generally  were  they  in  use  before  ? 

Mr.  SiGLER.  Not  very  largelv.     They  withdrew  them. 

Mr.  Richardson.  Because  they  did  not  have  patronage? 

Mr.  SiGLER.  Yes. 

Mr.  Stafford.  What  reason  was  there  for  the  rebate  of  20  and  25 
and  33  per  cent? 

Mr.  SiGLER.  It  was  on  the  ground  that  the  traveling  man  is  a 
freight  maker.     Every  bill  he  makes  is  a  freight  bill. 

Mr.  Stafford.  Was  there  any  discrimination  in  these  rebates 
whore  the  rebates  were  given? 

Mr.  SiGLER.  No;  they  wouhl  be  given  to  you  the  same  if  you  were 
an  ordinary  tourist  or  iJ  you  were  a  commercial  traveler. 

Mr.  Stafford.  To  whom  was  the  full  rate  charo:ed? 

Mr.  SiGLER.  To  the  man  who  did  not  know,  or  aid  not  want  to  buy 
the  ticket. 

Mr.  Stafford.  What  1  want  to  know  is  whether  a  different  rate 
was  charged  to  the  public  from  that  charged  to  the  commercial 
houses  ? 

Mr.  SiGLER.  No,  sir;  the  books  were  always  oj>en  before  the  pas-^ 
sage  of  the  interstate-commerce  law.  There  was  no  effort  to  get 
them  to  the  public  or  to  give  the  public  any  notice  of  their  existence; 
but  after  that  there  was. 

Mr.  Stafford.  Was  there  any  limit  of  time  on  the  Ufe  of  those 
books  as  upon  passenger  mileage  books  generally? 

Mr.  SiGLER.  There  was  a  liberal  allowance  on  that.  I  do  not  know 
what  it  was. 

Mr.  Stafford.  This  has  given  place  to  the  interchangeable  ones? 

Mr.  SiGLER.  Yes. 

Mr.  Richardson.  You  are  calling  attention  now  to  another  matter 
where  you  want  uniformity  ? 
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Mr.  SiGLER.  Yes;  we  want  this  clause  enacted  legalizing  the 
traffic  after  that. 

Mr.  Stafford.  Leaving  out  the  rebate,  the  furnishing  of  these 
books  was  only  a  convenience  to  the  commercial  houses? 

Mr.  SiGLER."  Principally,  yes;  because  no  others  used  that  amount. 

Mr.  Stafford.  And  jou  are  in  the  same  situation  to-day,  except 
so  far  as  the  baggage  is  accepted,  although  you  have  not  this  con- 
venience of  scrip  or  discount? 

Mr.  SiGLER.  les,  sir;  that  is  the  situation.  Our  objects  in  asking 
for  the  passage  of  this  bill  are  uniformity  and  reasonable  charge  and 
interchangeability.  Proper  classification  and  correct  legal  status  of 
the  excess  sample-baggage  traffic  are  the  remaining  two  points.  The 
one  overruling  point  is  the  question  of  legal  status.  When  asked  for 
concessions  based  upon  the  volume  and  freight-making  power  of  the 
samples  carried,  the  railroads  have  invariably  replied  that  thev  could 
not  discriminate  between  the  commercial  men's  and  tourists  traffic 
without  making  themselves  liable  under  the  interstate-commerce  law. 

They  further  called  attention  to  the  fact  that  their  only  alternative 
was  to  concede  it  on  the  whole  traffic  and  lose  in  receipts  from  the 
60  per  cent  tourist  traffic — an  uncalled-for  reduction — for  the  sake  of 
obliging  the  40  per  cent  of  commercial  traffic;  for  in  spite  of  the  preva- 
lent impression  this  is  practically  the  ratio  between  the  two  classes  of 
trade,  60  per  cent  of  tourist  and  40  per  cent  of  commercial.  If  they 
concede  it  to  merchants  and  those  who  carry  large  amounts  of  bag- 
gage, they  would  have  to  concede  it  on  the  60  per  cent  of  tourist 
traffic — ^people  who  were  simply  running  from  one  point  to  another 
once  a  year  or  less,  or  perhaps  more,  over  a  certain  fine. 

Mr.  KiCHARDSON.  Now,  are  they  engaged  in  the  practice?  For 
instance,  do  they  make  any  difference  in  the  charge  for  a  hundred 
poimds  of  baggage  owned  by  a  tourist  and  one  hundred  pounds  of 
Daggage  owned  by  a  commercial  drummer? 

Sfr.  SiOLER.  No,  sir. 

Mr.  Richardson.  They  do  not  make  any  difference  in  their  charges 
at  all  under  the  Hepburn  rate  bill? 

Mr.  SiGLER.  You  seem  to  he  seeking  for  my  point  in  this  matter. 
It  is  this:  That  with  this  traffic  legalized,  then  we  can  make  an  adjust- 
ment in  the  States  between  tlie  railroads  and  the  mercantile  people 
which  will  not  conflict  when  we  get  outside  of  the  state  fines  with 
interstate  commerce. 

Mr.  Richardson.  The  idea  I  liad  in  mind  with  respect  to  your 
statement  is  that  as  to  that  proposition — the  h3rpothetical  suggestion 
T  made  to  you  regarding  the  baggage  of  the  tourist  and  the  baggage 
of  the  commercial  man — the  charges  for  the  same  are  absolutely  settled 
by  the  law  now.  If  the  railroad  goes  and  cliarges  a  tourist  on  his 
baggage  more  than  it  does  a  commercial  man,  it  is  making  a  discrim- 
ination for  which  the  common  carrier  is  fiable  to  punishment  ? 

Mr.  SiGLER.  Yes:  that  is  true.  But  except  in  tne  State  of  Indiana, 
which  is  the  only  State  which  specifies  what  the  rate  shall  l>e,  it  is 
a  matter  of  initial  action  in  that  case  from  the  railroad. 

Mr.  Stattord.  Do  you  make  any  claim,  by  reason  of  the  diflFerent 
character  of  the  excess  baggage  used  by  the  commercial  travelers 
from  that  of  excess  ba^age  used  by  the  traveling  public  generally 
as  personal  baggage,  that  there  is  less  responsibinty  entailed  upon 
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the  carriers  in  the  carriage  of  the  drummer's  samples  than  in  the 
carriage  of  the  personal  enects  of  the  ordinary  passenger,  where  the 
carrier  is  liable  as  an  insurer  to  the  extent  of  the  personal  effects  that 
are  needed  on  that  voyage  or  journey? 

Mr.  SiGLER.  There  is  no  difference  in  that  case  except  in  the 
minds  of  the  railroads.  You  would  not  care  to  do  business  on  a 
basis  where  the  other  party  in  the  transaction  can  at  any  time  fly 
the  track  and  say  to  you:  "We  will  not  discuss  this  matter;  we 
are  not  responsible.  We  will  let  it  go."  The  only  thing  that  prevents 
the  railroads  from  doing  that  now  is  this  question  of  policy.  They 
know  that  if  they  did  that,  they  would  incur  the  disapproval  and 
hostile  action  of  the  merchants  all  over  the  country.  They  would 
rather  do  it  as  a  matter  of  policy. 

In  England  merchandise  sample  traffic  is  in  a  class  by  itself.  That 
is  just  what  we  are  trying  for  in  this  case.  I  have  a  copy  of  an 
English  tariff  here  which  puts  ordinary  passengers'  luggage  in  Class 
A  and  commercial  travelers'  luggage  in  Class  B.  This  is  a  copy  of  a 
baggage  tariff  sent  from  Englana.  It  takes  in  Class  A  ordinary 
passengers'  luggage  and  gives  the  charges,  one-quarter,  one-hall, 
three-quarters  of  a  pound  or  more,  and  commercial  travelers'  luggage 
just  half  those  rates.  That  is,  the  rates  on  Class  B  are  just  one-n«uf 
those  on  Class  A. 

Mr.  Stafford.  There  must  be  some  reason  for  that  classification 
and  for  the  minimum  charge  for  the  commercial  traveler's  baggage 
under  the  rates  for  personal  traveler's  baggage. 

Mr.  SiGLER.  Yes,  and  there  is;  and  we  find  it  in  the  fine  sense  of 
fair  play  that  rules  among  the  English  people. 

Mr.  Stafford.  I  was  trying  in  the  first  place  to  ascertain  whether 
there  was  anything  in  the  way  of  a  difference  in  this  country  in  the 
nature  of  baggage  carried  as  personal  effects,  carried  by  the  public 
generally,  and  the  samples  carried  by  the  commercial  travelers; 
whether  there  is  any  difference  in  the  character  of  the  baggage,  and 
you  repUed  that  there  was  not. 

Mr.  SiGLER.  I  must  have  misunderstood  your  question,  because  I 
have  stated  that  the  sample  baggage  is  a  freight  maker.  It  makes 
freight,  and  everybody  should  so  understand,  whether  on  the  directory 
of  a  railroad,  or  in  cars,  or  anywhere  else. 

Mr.  Stafford.  Is  there  not  this  difference,  also — I  am  speaking 
for  information — that  per  hundred  pounds  commercial  baggage  is  in 
value  less  than  a  hundred  pounds  ot  personal-eflFects  baggage? 

Mr.  SiGLER.  That  would  be  very  hard  to  answer.  I  was  told  of  a 
piece  of  sample  baggage  not  long  ago  that  was  worth  $2,000.  That 
was  the  actual  value,  and  every  part  of  it  could  be  taken  out  of  the 
trunks  and  sold.  Now,  in  the  case  of  samples  cut  in  pieces  and  put 
on  a  roll,  merchant's  samples,  that  may  have  only  a  temporary  vaiue, 
but  its  principal  value  is  its  value  to  us  as  salesmen,  using  it  for  the 
time  being.  Then  at  other  tinier  samples  are  sent  out  in  a  large 
piece,  and  that,  of  course,  hjus  a  direct  intrinsic  value. 

Mr.  Kennedy.  The  cost  of  hauling  this  baggage  is  not,  perhaps, 
so  great  per  pound  as  the  hauling  of  the  ordinary  travelers'  baggage, 
because  the  commercial  travelers'  sample  baggage  usually  goes  in  a 
solid  block  of  big  trunks,  which  can  be  loaded  and  unloaded  at  one 
point,  and  the  expense  of  handhng  that,  to  the  railroad,  would  be 
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much  less  than  a  like  number  of  pounds  of  small  packages,  would  it 
not? 

Mr.  SiGLER.  I  have  not  so  considered  it..  But  there  are  more 
returns  to  the  railroad  from  the  commercial  traveler. 

The  Chairman.  I  suggest  that  we  are  getting  rather  limited  for 
time. 

Mr.  SiGLER.  Ver\'  well,  sir. 

The  Chairman.  1  am  not  speaking  to  the  witness. 

Mr.  SiGLER.  Here  we  have  the  legal  principle  of  a  division  of  the 
traffic  into  separate  classes  and  the  application  of  a  higher  rate  for 
ordinarj^  travel,  discriminating  in  favor  of  commercial  traffic,  in 
long-standing  use,  and  yet  the  sturdy  English  sense  of  justice  and 
fair  plav  makes  no  protest.  If  you  have  a  specific  rate  covering  all 
the  tJnfted  States  railroads,  near  and  far,  prosperous  and  bankrupt, 
under  one  uniform  charge,  you  are  violating  a  provision  of  tne 
interstate-commerce  law,  that  you  can  not  compel  any  railroad  to 
handle  traffic  at  a  loss. 

In  1887  the  Interstate  Commerce  Commission  was  established. 
For  ten  years  it  heard  and  determined  case^  of  complaint  by  shippers 
or  railroads.  It  made  rates,  adjusted  differences,  and  did  good  work. 
In  1897  the  decision  of  the  Supreme  Court,  in  the  case  of  the  New 
Orleans,  Texas  and  Pacific  Railroad  v.  the  Interstate  Commerce 
Commission,  took  away  that  power.  It  took  ten  jears  of  most  intense 
endeavor  and  agitation  bv  over  500  trade  orgamzations,  chambers  of 
commerce,  and  individual  shippers  to  get  back  to  the  Interstate  Com- 
merce Commission  this  rate-making  power.  What  chance  is  there 
that  Congress  by  direct  action  against  precedent  will  step  in  and 
establish  specific  commercial  rates?  The  commission  has  replied  just 
what  I  have  read  to  you.  It  is  very  evident  to  a  student  of  this  sub- 
ject that  there  is  good  ground  for  complaint  of  the  rates  charged  as 
well  as  for  the  removal  of  legal  discrimination  that  touches  the  traffic. 
I  will  ask  that  you  allow  me  to  read  a  part  of  an  address  from  one  of 
our  associations  before  the  Travellers'  Protective  Association  at 
Milwaukee,  as  to  some  matters  of  traffic  that  we  could  control  if  we 
had  a  legal  standing  in  the  courts.     [Reads:] 

An  Argument  before  the  Travelers'  Protective  Association  of  America 
AT  their  Convention,  Milwaukee,  June  24,  1908,  as  Representative  of 
National  Wholesale  Dry  Goods  Association. 

Gentlemen:  Somewhere  back  in  the  claesicK  there  is  an  aphorism  which  runs: 
*^The  eods  grant  their  favor  to  him  who  can  define. '^  Of  later  date,  and  from  a 
clerical  source,  we  have  the  epigram:  "Next  to  the  grace  of  God  comes  the  ability  to 
distinguish  between  things  that  differ. '*  After  a  careful  canvass  of  opinion  among 
commercial  traveling  men,  employing  merchants,  railroad  officials,  ana  statisticians, 
I  am  prepared  to  believe  that  it  requires  a  bountiful  endowment  of  both  qualifications 
to  maKe  appreciable  progress  in  the  question  of  excess  sample  baggage  transportation. 
The  power  of  a  wrong  definition  to  sidetrack  the  most  carefully  formed  conclusions 
and  to  finally  derail  a  whole  subject  among  the  bogs  of  prejudice  and  misinterpreta- 
tion has  been  well  exemplified  m  the  campaign  to  correct  the  eviln  attending  the 
transportation  of  sample  baggage. 

The  question  has  been  treated  by  the  railroads  of  the  country  in  the  wrong  way. 
Not  illiberally  at  all  times;  not  with  malice  aforethought  at  any  time;  but  upon  inaccu- 
rately defined  bases,  resulting  in  alternate  periods  of  injustice  to  both  sides. 

The  first  error  in  defining  tne  railroad  status  of  the  "goods,  wares,  and  appliances 
used  by  traveling  men  as  samples"  was  in  classing  them  as  personal  baggage.  Self- 
evidently  they  are  not  personal  baggage  and  the  judiciary  of  30  States  have  so  declared. 
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Next  in  line  of  misinterpretation  of  our  Hubject  comes  the  attitude  on  the  part  of  the 
raikoads  of  a  temporary  toleration,  of  a  desire  to  keep  excess  sample  baggage  within 
closely  circumscribed  limits — eventually  to  reduce  it  to  an  impractical  minimum 
or  turn  it  over  entirely  to  the  express  companies. 

At  a  hearing  before  the  Central  Passenger  Association  on  this  subject,  attended 
with  very  few  exceptions  by  the  general  passenger  agents  of  the  whole  Central  Passen- 
ger Association  territory,  and  in  a  written  report  presented  by  a  committee  of  the 
general  passen^r  a^nts,  replying  to  arguments  presented  by  the  cities  of  Bu£Ealo, 
Chicago,  Cincinnati,  Cleveland,  Columbus,  Detroit,  Pittsburg,  and  Toledo,  the 
following  official  presentations  were  made: 

First.  The  present  basis  of  excess  baggage  is  insufficient  to  cover  the  cost  of  the 
service. 

Second.  The  legitimate  obligation  of  the  transportation  line  to  its  patron  is  fulfilled 
by  the  carriage  of  personal  baggage  and  wearing  apparel,  and  stocks  of  merchandise 
should  be  barred. 

Third.  That  present  excess  arrangements  already  encroach  upon  the  rights  of  the 
express  companies,  and  that  further  liberties  will  not  be  tolerated.  I  am  quite  sure 
the  report  said  "tolerated." 

Fourth.  The  baggage  allowances  and  privileges  of  this  country  are  already  superior 
to  those  of  other  countries,  and  further  grants  to  traveling  men  will  impair  the  pas- 
senger service. 

Here  you  have  the  whole  official  point  of  view  presented  in  written  form  over  the 
signature  of  a  committee  of  ita  general  officers.    1  n  condensed  paraphrase  the  replies  are: 

First.  It  doesn't  pay. 

Second.  It  is  not  our  business. 

Third.  The  traffic  belongs  to  the  express  companies. 

Fourth.  We  do  better  here  than  is  aone  abroad. 

There  should  be  no  hesitation  in  conceding  to  our  railroads  superiority  in  the  mechan- 
ical transportation  and  handling  of  baggage  on  trains.  Their  methods  are  up  to  date, 
convenient,  and  prompt,  and  should  be  commended.  But  so  long  as  official  action  . 
upon  excess  bag^i^e  matters  is  in  its  ^neral  trend  based  upon  the  ailments  here 
presented  there  will  be  maladjustment  m  the  results  and  discontent  on  the  part  of  the 
merchants  and  traveling  men  of  the  country. 

The  statistics  for  all  railrcuids  in  the  United  States  up  to  January  1,  1907,  have  been 
tabulated  and  are  now  available.  For  the  year  1906  the  average  per  passenger  per 
mile  was  2.01  cents;  for  the  twelve  years  preceding  this,  there  was  an  average  of  2.03 
cents.  For  1906  the  average  receipts  per  passenger  train  mile  were  106.4  cents,  as 
against  a  grand  average  of  88.7  cents  for  the  twelve  years  previous. 

The  average  receipts  per  mile  of  railroad  for  1906  were  $2,379,  against  a  grand  average 
of  $1,761  for  the  twelve  years  previous. 

The  gross  revenue  received  in  1906  for  passenger  traffic  was  $519,826,434,  against  a 
grand  average  of  $340^385,517  for  the  twelve  years  previous. 

The  miles  operated  in  1906  were  218,476  miles  against  an  average  operation  of  191,226 
miles  for  the  twelve  years  previous. 

The  percentage  of  operating  expense  to  combined  earnings,  passenger  and  firei^t, 
for  the  year  1906  was  66.33  per  cent,  against  a  grand  average  for  twelve  years  previous 
of  68.79  per  cent. 

Certainly  this  is  not  a  bad  showing  for  the  first  year  of  effective  2-cent-a-mile  opera- 
tion and  explains  the  complacent  attitude  of  the  railroads  upon  this  subject.  There 
would  seem  to  be  but  little  justification  for  $100,000,000  advances  in  freight  rates  as 
proposed,  or  for  any  addition  to  charges  for  excess  sample  baggage  transportation. 

Another  misinterpretation  in  the  treatment  of  excess  sampleb^egage  has  been  the 
contention  that  tourist  and  commercial  traveler  must  be  treated^  exactly  alike  in 
weijjht  and  schedule  charges  to  save  the  appearance  of  ille^  discrimination. 

Discrimination  is  not  always  an  evil.  A  proper  discnmination  in  many  cases 
is  true  justice.  In  e<^uit>r  the  tourist  and  the  traveling  man  are  not  on  the  same  basis, 
and  if  there  is  anything  in  the  official  railroad  regulation  or  legal  status  which  con- 
siders them  inevitably  so,  it  should  be  changed  at  once.  This  is  a  vital  point  and 
anv  reform  of  the  present  system  should  start  here. 

It  will  be  remembered  that  the  fourth  presentment  of  the  ^neral  passenger  agents' 
committee  recites  that  the  baggage  arrangements  and  privileges  in  other  countries 
are  superior  to  ours  and  claims  immunity  from  further  grants  for  this  reason. 

I  have  at  hand  a  circular  sent  to  Mr.  F.  T.  Day,  acting  chairman  of  the  excess  bag- 
ga^  committee  of  the  National  Wholesale  Dry  Goods  Association,  by  Consul-Creneial 
Griffiths,  of  Liverpool,  which  does  a  very  simple,  yet  a  very  radical  and  most  effective 
thing  in  excess  sample  baggage  transportation.  It  classifies  excess  basnnige  in  a  sepa- 
rate class  with  a  separate  schedule  and  allowances  peculiar  to  the  traffic. 
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Excess  sample  baggaj?e  b  as  reasonable  a  subject  for  claKsification  as  fares  or  freight. 
The  application  of  such  a  classification  does  away  at  once  i^nth  all  charge  or  chance  of 
illegal  discrimination.  The  English  schedule  places  ** ordinary  passengers*  luggage" 
in  Cla^«  A;  *' commercial  travelers*  luggage"  in  Class  B;  ordinary  passengel^  are 
allowed  150  pounds  on  a  first-lass  ticket;  commercial  travelers,  ('lass  b,  are  allowed 
300  pounds  on  a  first-ola^s  tick<»t.  Commercial  travelers  are  allowed  to  check  through 
the  day's  run,  or  for  a  return  journey  to  their  starting  point  at  the  lowest  rate  fbr  the 
total  cuRtance  traveled,  if  prepaid. 

The  rates  are  graded  according  to  the  total  miles  run,  and  the  commercial  travelers* 
rate  is  half  that  of  the  ordinarv^  traveler's  rate. 

In  other  words,  the  traffic  Is  treated  entirely  in  a  class  by  itself,  and  the  sturdy 
English  sense  of  justice  and  fair  play  prompts  no  complaint. 

Tne  essential  feature  of  the  English  system  to  be  commended  above  our  own  is  the 
separate  classification.  With  this  established,  sample  excess  bag^;age  ceases  to  be  an 
illegal  exaction  rpon  the  transportation  companies  and  takes  its  place  in  orderly 
relation  to  other  trafiic,  both  state  and  interstate. 

The  responsibility  for  loss  or  damage  in  transit  follows  in  necessary  and  proper 
sequence.  Under  such  a  system  of  classification  the  railroads  are  left  free  to  make,  if 
they  so  desire,  a  different  rate  on  excess  sample  baggage,  and  the  aim  of  the  old  excess 
bagj^e  book  is  thus  attained  without  its  compilation  of  accounts  and  necessary 
aumtinj^. 

The  issuance  of  these  excesp  sample  baggage  books  giving  discounts  of  20,  25.  and 
334  per  cent  to  the  traveling  public,  was  an  admission  of  a  margin  of  profit  hitnertd 
unknown  and  supposed  to  be  impossible  in  the  domain  of  excess  baggage.  This 
margin  of  proht  was  in  no  way  denied  even  by  implication  in  the  withdrawal  of  the 
books.  Want  of  patronage  was  the  only  reason  alleged,  and  that  was  caused  by  the 
fact  that  the  books  were  not  interchangeable  and  each  one  must  be  supplemented  by 
many  aditional  similar  books  on  different  lines. 

Another  consideration  favoring  separate  classification  is  fdund  in  the  very  just 
claim  made  by  a  railroad  official  in  the  Central  Passenger  Association  hereinbefore 
mentioned,  to  the  effect  that  any  concession  favoring  the  commercial  traveler  on 
excess  sample  baggage,  must  necessarily  under  present  regulations,  be  extended  to  the 
ordinary  passenger  baggage  and  an  uncalled-for  loss  of  revenues  would  ensue. 

Accurate  statistics  as  to  the  relative  proportion  of  ordinary  passengers*  excess  bag- 
gage and  commercial  travelers*  excess  baggage  are  impossible  to  obtain,  but  careful 
mquiry  among  railroad  men  competent  to  speak  from  experience  upon  the  subject, 
places  the  relative  percentages  at  60  per  cent  and  40  per  cent.  It  would  take  700,000 
traveling  men  traveling  15,&K)  miles  a  year  to*  make  40  per  cent  of  the  total  passenger 
movement  of  1906,  which  was  25,842,462,029  passengers  carried  1  mile. 

This  ctassification  of  excess  sample  baggage  to  be  effective  must  be  uniform  over  all 
States  and  that  can  not  be  obtained  by  individual  state  laws.  Two  States  side  by 
side,  having  identical  2-cent  fare  laws,  are  not  secured  from  3-cent  mileage  charges  on 
interstate  business.  Uniformity  can  be  obtained  by  conference  and  agreement  with 
the  railroad  companies  and  they  seem,  so  far  as  imiform  rate  is  concern^,  to  be  ready 
to  concede  Uie  point.  At  the  Buffalo  rate  meeting  of  May  22  last,  it  was  publicly 
announced  that  there  was  to  be  a  uniform  16}  per  cent  of  firstK^lass  ^ure  rate  to  be  placed 
on  excess  baggage  all  over  the  United  States,  Canada,  and  Mexico.  The  Pennsylvania 
road,  it  is  sam,  nas  already  issued  their  printed  schedule  on  this  basis.  The  per  cent 
amounts  to  one-sixth  of  the  first-class  fare.  It  is  not  stated  whether  the  old  limitations 
of  minimum  rate  and  minimum  total  charge  are  to  be  continued,  but  if  they  are, 
immediate  protest  should  be  made. 

Another  possible  method  of  obtaining  uniformity  of  rate  would  be  by  a  tentative 
ruling  of  the  Interstate  Commerce  Commission,  based  upon  representations  as  to  the 
injustice,  unreasonableness,  and  restrictive  tendency  of  tne  present  widely  conflicting 
schedules  in  different  parts  of  the  country  for  the  same  service  in  transporting  excess 
sample  baggage. 

Tne  Interstate  Commerce  Commission,  in  a  letter  to  the  national  wholesale  dry 
goods  committee  on  excess  baggage,  said:  "The  ommission  will  not  have  power  by 

fsneral  order  to  reduce  rates  on  excess  baggage  for  all  carriers  throughout  the  United 
tates.    It  has  jurisdiction  of  complaints  of  unreasonable  rates  charged  by  particular 
carriers.** 

The  old  schedules  on  excess  baggage  were  popularly  supposed  to  be  based  upon  a 
percentoge  of  12i  per  cent — J  of  the  first-class  3-cent  fare,  but  one  before  me,  issued 
by  the  Wabash  road,  figures  12i  per  cent  only  in  detached  places.  Among  the  shorter 
runs  the  i— ;-12J  per  cent  rate — is  not  reached  until  a  fare  of  $2—67  miles  on  a  3-cent 
basis — is  paid.  Evidently  there  was  no  intention  to  share  the  benefits  of  the  J  per  cent 
with  the  grand  average  of  the  patrons  on  Central  Passenger  Association  territory,  who 
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averaged  only  39.69  miles  per  passenger  run  in  1906,  and  from  that  down  to  29.59  mile? 
per  paseengor  run  in  1895. 

A  Boston  and  Maine  schedule  figures  20  to  25  per  cent  up  to  70  mile?  on  a  3-cent 
basis,  and  J— 12*  per  cent — on  the  longer  mileages,  an  evident  cold  shoulder  to  the 
grand  average  of  individual  travel  in  New  England  territor\'  which  was  17.45  miles 
per  passeneer  run  in  1906. 

These  discriminations,  for  they  are  surely  puch,  are  corrected  in  some  of  the  later 
schedules.  Tariff  16,  St.  Louis  and  San  Francisco  Railroad,  commences  its  precent- 
age  division  squarely  at  1-cent  fare  paid,  but  specifies  that  the  schedule  shall  be 
used  between  points'both  lying  in  the  State  of  Missouri.  A  Boston  and  Albany  excess 
sample  baggage  schedule  mstrked  in  effect  after  July  1,  1908,  charges  its  paissengers 
who  ride  19  miles  at  2  cents,  38  cents  fare  paid,  an  excess  rate  of  15  cents  per  100, 
or  39  per  cent,  while  passengers  who  ride  210  miles  at  2  cents,  $4.20,  pay  70  cents, 
or  16J  per  cent  of  the  first-class  fare.  As  the  average  run  of  miles  p)er  passenger  on 
this  territory  is  17.45  miles,  the  moral  is  again  evident. 

In  other  words  the  grand  average  of  travel  which  \n  shown  by  the  average  distance 
traveled  per  passenger — 

In  the  New  England  States  17.45  miles. 
In  the  Middle  States  23.30  miles. 
In  the  Central  Northern  States  39.69  miles, 
does  not  participate  in  the  basic  percentages  of  VIk  per  cent  of  the  3-cent  fare  and  18 
per  cent  of  the  2-cent  fare  supposed  to  rule  in  the  make-up  of  the  excess  baggage 
jtariffs,  for  the  reason  that  the  percentage  does  not  commence  to  work  until  after  these 
average  mileages  have  been  run,  the  action  of  the  percentage  having  been  forestalled 
by  average  mmimum  rate  and  total  charge  requirements. 

A  minimum  total  chanre  requirement  for  handling  a  given  amount  of  baggage  is 
perfectly  fair,  very  clear,  ana  easily  adjusted.  A  minimum  averaj?e  rate  require- 
ment is  a  complication  of  accounts  and  an  addition  to  expense  which  can  easily  be 
provided  for  under  the  minimum  total  charce  head. 

The  makers  of  the  16§  per  cent  rate  at  Buffalo  seem  to  have  proceeded  upon  the 
assumption  that  2-cent  fare  will  eventually  be  established  as  the  universal  rate.  At 
present  only  six  or  seven  States  have  passed  such  laws.  If,  for  any  reason,  the  pres- 
ent proportion  should  remain  constant,  the  16}  per  cent  rate  will  mean  a  large  average 
advance  over  the  country. 

16§  per  cent — new  rate  -of  50  miles  at  3  cents — $1 .50  is  25  cents,  or  6.25  cents  more 
than 

12^  per  cent — old  rate  of  50  miles  at  3  cents-  18}  cents, 
showing  an  advance  of  33  \ye.r  cent  for  the  new  rate  on  all  territories  where  3-cent  far© 
holds  out,  and  the  new  baggs^e  rate  is  put  in. 

A^in 

16}  per  cent — new  rate  of  50  miles  at  2  cents — $1,  is  16.67  cents 

2.08  cents  less  than 

12J  per  cent — old  rate  of  50  miles  at  3  cents — $1.50,  18.75  cents, 
showing  a  reduction  of  11.09  per  cent  on  the  territories  where  2-cent  fare  has  been  es- 
tablished and  the  new  baggage  rate  has  been  put  in. 

There  is  no  reason  for  an  advance  in  excess  rates  at  this  time  except  that  the  trans- 
portation companies  should  be  allowed  to  recoup  themselves  for  reductions  in  passen- 
ger revenue  by  subsequent  additions  to  the  rate  on  excess  bagga^.  If  the  2-cent 
passenger  laws  are  sound  in  law  and  justice,  this  should  not  be  permitted. 

The  economic  conditions  of  1908  are  extraordinary,  extraneous,  temporary,  and 
have  come  to  all  alike.  It  is  illogical  and  selfish  for  any  one  interest  to  endeavor  to 
shift  its  burdens  to  the  shoulders  of  another.  The  times  are  ripe  for  a  settlement  of 
the  existing  tangle  of  differences  on  this  excess  baMige  question,  but  it  needs  united 
action  on  the  part  of  all  interested  in  the  traffic.  Tne  National  Wholesale  Dry  Goods 
Association  has  appointed  a  committee  of  five  members,  Mr.  Robert  (leddes,  of  In- 
dianapolis, chairman,  who,  under  the  sanction  of  the  association,  are  proceeding  along 
the  lines  of  forming  desirable  alliances  with  all  interested  in  the  traffic,  so  that  con- 
centrated effort  upon  some  mutually  satisfactory  plan  can  be  followed. 

As  far  as  the  committee  has  learned  other  associated  lines  of  trade  have  postponed 
the  consideration  of  this  matter  in  order  to  cooperate  with  the  action  detnded  ujwn  by 
the  united  committee  and  thus  give  the  combined  representation  a  stronger  emphasis. 

The  movement  needs  the  dash,  the  enthusiasm,  the  practical  legislative  knowledge, 
the  determination  to  win,  the  general  all-around  ability  of  the  members  of  the  Travel- 
ers' Protective  Association.    Tne  exact  course  of  action  to  be  followed  will  be  a  matter 
of  mutual  conference.     The  objects  to  be  attained  are- 
Uniformity  and  reasonableness  of  rate. 

Interchangeable  quality  to  be  assured  by  complete  uniformity. 
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Proper  classification  of  excess  sample  baggage. 

Correct  legal  status  of  the  traffic. 

These  objects,  when  attained,  will  be  worth  hundreds  of  thousands  of  dollars  to  the 
commercial  traveling  interests  of  the  different  sections  of  the  country. 

We  must  be  fair,  we  must  be  intelligent,  we  must  be  logical,  we  must  be  conciliatory 
in  our  demands;  otherwise,  our  results  will  not  appeal  to  intelligent  men.  We  should 
aim  to  settle  the  excess  sample  j^roblem  on  broad  lines  now  and  once  for  all,  and  not 
allow  ourselves  to  be  turned  aside  by  any  temporary,  or  purely  local,  concession. 
There  should  be  no  begging  demands,  no  pleas  that  certain  things  should  be  done 
because  the  railroads  "have  to  run  their  trains  anyway.'*  The  railroads  are  trustees 
of  a  value  belonging  to  the  whole  body  of  stockholders  and  patrons.-  and  the  best  in- 
terests of  all  are  subserved  by  a  policy  which  makes  every  turn  oi  a  wheel  bear  its 
Intimate  expense,  collected  without  rebate  or  discrimination  from  the  interest  to 
which  it  should  be  justly  charged.  The  lowest  average  of  expense  to  all  comes  from  a 
cheerful  assumption  by  each  one  of  his  own  individual  share.  State  action  is  only 
partially  effective.  The  present  status  of  excess  sample  baggage  before  the  law  and 
from  the  standpoint  of  the  railroad  company  is  thoroughly  unsatisfactory  to  the  mer- 
chant of  the  country.  It  is  too  important  an  interest  to  be  left  as  a  matter  of  chance 
favor  or  disfavor,  local  justice  or  injustice. 

Its  true  basis  should  be  determined,  its  service  graded  and  its  treatment  confided  to 
a  stable,  uniform  policy  all  over  the  United  States. 

The  cap  has  been  made  to  fit  down  nicely  on  the  great  majority  of 
the  traffic. 

This  matter  of  the  misappUcation  of  rates  is  only  referred  to  in 
order  to  show  that  there  are  other  conditions  attached  to  the  traffic 
which  go  to  make  heavier  the  burdens  upon  the  commercial  traveling 
public  which  should  enlist  your  aid  in  their  behalf. 

There  is  but  one  conclusive  way  to  treat  this  subject,  and  that  is 
for  Congress  to  establish  the  general  principle  by  the  passage  of 
House  bUl  1491,  and  leave  the  detailed  adjustment  of  rates  and' 
other  conditions  to  the  cooperative  consideration  of  the  merchants, 
manufacturers,  commercial  men,  and  the  railroads.  We  therefore 
petition  you  that  House  bill  1491  be  placed  upon  its  passage  and  be 
advanced  to  a  vote  at  the  earhest  possible  moment,  and  thus  pave 
the  way  to  other  needed  adjustments  in  this  valuable  and  constantly 
increasing  traffic. 

STATEICEHT  OF  ME.  MABTHT  COITBOT,  OF  THE  FIBM  OF  GBIGGS, 

BAiDwnr  &  BALDwnr,  itew  yoek,  attoeiteys  foe  the 

VATI09AL  WHOLESALE  DEY  GOODS  ASSOCIATIOH. 

The  Chairman.  Please  give  your  name  and  state  what  you  repre- 
sent. 

Mr.  CoNBOY.  My  name  is  Martin  Conboy.  I  am  a  member  of  the 
law  firm  of  Griggs,  Baldwin  &  Baldwin,  of  New  York  City,  attorneys 
for  the  National  Wholesale  Drj"  Goods  Association. 

Mr.  Chairman  and  gentlemen,  I  am  not  going  to  take  up  very  much 
of  the  time  of  the  committee,  and  what  I  am  going  to  say,  gentlemen, 
is  to  be  devoted  entirely  to  the  statement  of  the  cnaracter  of  this  leg- 
islation that  we  are  seelcing  to  have  the  Congress  of  the  United  States 
enact  into  a  law  and  the  necessity  for  it.  All  that  we  are  asking  by 
this  House  bill  1491  is  this,  that  Congress  shall  determine,  m  connec- 
tion with  the  carriage  of  commercial  travelers'  samples  by  railroads 
engaged  in  interstate  commerce,  while  they  are  so  engaged,  that  such 
samples  and  catalogues  and  the  other  articles  that  the  commercial 
traveler  takes  aroimd  with  him  when  he  is  making  sales  shall  be 
classed  as  baggage. 

23788— FT  17—10 2 
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Now,  although  in  Mr.  Sigler's  experience  he  has  never  come  across 
a  case  where  the  courts  have  determined  that  travelers*  samples  are 
not  baggage,  yet  the  courts  in  this  country,  following  the  precedent 
of  England,  have  limited  the  definition  of  baggage  to  personal  eflfects 
of  a  traveler,  and  in  many  instances  where  traveling  salesmen's 
samples  have  been  lost  the  railroads  have  defended  against  a  recovery 
on  the  theory  that  they  were  not  baggage  and  should  have  been 
shipped  as  freight.  In  our  own  State  of  New^  York  in  one  instance 
where  a  trunk  of  sample  shoes  was  lost  on  the  line  of  the  New  York 
Central  Railroad  ana  the  New  York  Central  Railroad  had  issued 
what  was  called  an  '*  excess  baggage  check,''  the  New  York  Central 
Railroad  defended  against  an  action  for  recovery  for  the  loss  of  that 
trunk  of  shoes  on  the  ground  that  it  was  not  baggage  and  should 
have  been  shipped  as  freight,  and  that  even  if  it  was  regarded  as 
baggage,  the  employer  of  the  traveling  salesman,  not  a  party  to  the 
suit,  was  the  owner  of  the  baggage,  and  therefore  the  person  who 
tendered  the  trunk  had  no  right  to  recover.  That  was  the  conten- 
tion of  the  railroad  company  in  that  action. 

Mr.  Richardson.  Your  contention  is  to  have  all  this  included 
under  one  term  of  ''baggage?'' 

Mr.  CoNBOY.  Yes,  sir;  ''personal  and  sample  baggage."  Now, 
where  do  we  get  that  term  of ''sample  baggage,  gentlemen?  In  this 
very  case  that  I  have  referred  to,  that  went  to  the  court  of  appeals 
in  the  State  of  New  York,  the  New^  York  Central  Railroaa  had 
adopted  a  regulation  w^hich  contained  this  provision: 

All  cases  or  trunks  containing  merchandise  will  be  carried  as  an  accommodation  to 
commercial  travelers  when  release  of  liability  is  signed  in  consideration  of  its  trans- 
portation on  passenger  trains  as  baggage. 

You  had  to  sign  a  release  on  that  baggage.  In  case  personal 
baggage  and  samples  are  sent  in  the  same  trunk,  a  release  must  be 
signed  covering  tne  samples. 

Now,  you  see,  the  rauroad  companies  there  make  a  classification 
between  what  they  call  ''personal  b^gage"  and  what  they  call 
''sample  baggage,"  and  we  are  asking  Congress  to  make  that  classi- 
fication legalT  If  the  classification  can  be  made  as  a  matter  of  ref- 
lation by  the  railroad  company  itself,  we  say  that  the  classification 
is  not  a  matter  of  discrimination,  and  that  this  Congress  can  exercise, 
in  passing  a  law  upon  that  subject,  the  right  of  saying,  "Why  should 
the  railroad  find  it  more  difficult  to  carry  150  pounds  of  sample  bag- 
gage along  with  a  commercial  traveler  than  it  does  150  pounds  of 
personal  effects  along  with  a  tourist?" 

Mr.  Stafford.  How  general  is  the  practice  on  the  part  of  the  rail- 
roads to  compel  commercial  travelers  to  sign  a  release? 

Mr.  CoNBOY.  I  could  not  tell  you.  But  in  that  case  before  the 
court  of  appeals  that  regulation  is  spread  out  with  authority. 

Mr.  Bartlett.  Did  the  man  fail  to  recover  for  the  damage? 

Mr.  CoNBOY.  Oh,  no;  the  court  held  that  he  had  a  right  to  recover 
under  this  independent  contract  which  the  railroad  company  signed 
and  for  which  tney  charged  a  consideration. 

Mr.  Bartlett.  If  you  have  got  no  case  where  the  courts,  either 
state  or  federal,  have  failed  to  permit  the  traveling  salesman  to 
recover  for  a  loss  or  damage  even  under  that  sort  of  contract,  what 
is  troubling  you? 
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Mr.  CoNBOY.  The  trouble  is  this:  Unless  there  is  a  contract  of 
some  character  which  the  railroad  company  has  set  down  in  writing, 
personal  effects  are  the  only  kind  of  baggage  recognized  by  the  law, 
and  the  railroad  company  at  any  time  may 

Mr.  Kennedy.  Are  you  right  about  that? 

Mr.  CoNBOY.  I  am  right,  so  far  as  the  definition  is  concerned. 

Mr.  Kennedy.  Whose  definition? 

Mr.  CoNBOY.  The  definition  of  any  court  that  decided  the  point. 

Mr.  Kennedy.  Is  there  any  case  where  the  carrier  has  refused  to 
carry  anything  where  they  have  supported  that  position,  except  in 
the  case  of  dogs  and  cats  and  things  of  that  kind  that  they  can  not 
be  coinpelled  to  carry? 

Mr.  CoNBOY.  I  do  not  think  you  can  mandamus  a  railroad  in  a 
case  like  that. 

Mr.  iliCHARDSON.  Would  not  the  answer  of  the  railroad  be  in  a 
case  of  mandamus  like  Jihat,  '*  These  people  should  send  that  by 
freight-  they  are  trying  to  get  me  to  send  it  in  a  different  way?'' 

Mr.  CoNBOY.  I  will  answer  your  question.  The  books  are  full  of 
cases  where  the  railroads  have  defended  against  the  shipment  of 
travelers'  samples  on  the  ground  that  they  were  not  baggage,  and 
that  they  were  shipped  as  oaggage  by  artifice.  Here  is  the  railroad 
ticket  which  I  came  down  here  from  New  York  on  which  says,  **The 
company's  liabiUty  for  baggage  checked  hereon  is  Umited  to  wearing 
apparel  not  exceeding  $100  in  value,  except  by  special  contract." 

Mr.  Kennedy.  Your  State  has  distinctly  held  in  every  decision 
made  by  the  supreme  court  that  that  limitation  on  that  paper  is  of 
no  use. 

Mr.  CoNBOY.  No,  sir.  I  have  not  made  myself  clear  on  that  point. 
In  this  particular  case  that  I  am  speaking  of,  the  baggage  master  who 
receivea  this  trunk  had  issued  a  special  independent  agreement  for 
the  reception  of  it.     It  was  not  carried  as  baggage  along  with  the 

Eassenger,  but  as  excess,  for  which  a  special  independent  contract  had 
een  made. 

Mr.  K^ennedy.  The  carrier  can  not  on  its  ticket  limit  the  kind  of 
baggage  it  will  carry.     Your  courts  have  held  on  that. 

Mr.  CoNBOY.  No,  sir.  Our  courts  have  held  that  the  only  kind  of 
baggage  that  can  be  carried  is  personal  effects,  and  if  you  should  try 
to  carry  anything  else  you  are  practicing  a  deception  on  the  railroad 
coinpany,  and  when  the  baggage  is  lost  you  can  not  recover. 

Mr.  Baktlett.  Have  they  held  as  to  the  limit  or  amount  ? 

Mr.  CoNBOY.  Yes.  A  special  contract  either  for  the  transporta- 
tion of  a  passenger  or  of  freight  is  lawful,  and  the  difficulty  we  have 
before  us  at  the  present  time  is  that  when  you  come  to  ship  a  traveler's 
trunk,  unless  you  ship  it  by  freight  there  is  no  certainty  that  the 
railroad  company  will  give  you  anything  if  it  is  lost. 

The  Chairman.  What  is  it  that  you  want  to  get  ? 

Mr.  CoNBOY.  We  want  to  get  a  legalization  of  travelers'  sample 
baggage  and  require  railroad  companies  while  engaged  in  interstate 
commerce  to  carry  150  pounds  of  travelers*  samples  along  with  the 
traveler,  just  as  they  carry  150  pounds  of  personal  elfects  along  with  the 
tourist  as  his  baggage,  and  that  where  there  is  an  excess  in  the  amount 
of  baggage  the  car  shall  be  required  to  carry  the  excess  when  they 
have  a  baggage  car,  as  they  would  be  compelled  to  carry  the  excess 
when  it  is  personal  effects.     We  do  not  want  anything  more  than  that 
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Mr.  Richardson.  Is  not  that  in  effect  trying  to  force  a  carrier  to 
take  a  box  of  shoes  or  merchandise  that  ought  to  go  as  freight  and  put 
it  on  the  level  with  a  man's  personal  baggage  ^ 

Mr.  CoNBOY.  It  is  an  attempt  to  compel  the  common  carrier  to 
carrv  the  samples,  no  matter  whether  they  are  shoes  or  any  other 
kintl  of  merchandise,  that  the  traveling  salesman  is  carrying  with  him 
along  to  his  destination. 

Mr.  Richardson.  What  is  the  difference  in  the  charge  made  by  the 
railroad  if  it  were  required  to  carry  that  commercial  oaggao^e  in  the 
same  way  as  the  personal  bag';^age?  What  would  be  the  difference 
in  the  charge  by  the  railroad  if  that  commercial  baggage  went  by 
freight  * 

Mr.  CoNBOY.  We  have  attempted  to  cover  that  point  by  saying 
this  in  the  law : 

That  in  case  of  loss  or  damage  to  such  samples,  goods*,  wares,  appliances,  or  cata- 
logues of  any  commercial  traveler  or  his  employer,  the  carrier  shall  not  be  liable  for 
any  greater  proportion  of  the  value  thereof  or  the  damages  sustained  thereto  than  Uie 
excess  baggage  fare  paid  by  the  passenger  bears  to  the  current  rate  of  freight  on  such 
line  for  like  articles  m  like  packages  betweeen  the  same  points,  but  in  no  case  e hall  the 
carrier  be  liable  for  more  than  the  value  of  such  samples,  goods,  wares,  appliances,  or 
catalogues. 

Mr.  Richardson.  What  are  you  reading  from? 

Mr.  CoNBOY.  From  section  4. 

Mr.  Adamson.  The  excess  baggage  rates  charged  on  that  package 
were  really  higher  than  if  it  were  shipped  as  freight? 

Mr.  CoNBOY.  Yes,  sir.  I  do  not  know  that  the  passing  of  this  law 
would  cause  the  railroads  to  cut  down  their  rates  at  all. 

Mr.  Adamson.  You  are  wilhng  to  pay  the  difference  if  this  law  is 
passed? 

Mr.  CoNBOY.  Yes.  We  are  willing  as  soon  as  this  law  is  enacted  to 
pay  the  difference.  Then  commercial  travelers*  samples  will  have 
attained  a  legal  status,  and  they  will  not  be  contraband  of  commerce 
when  carried  as  baggage  and  not  as  freight;  and,  having  so  attained 
a  legal  status,  we  will  be  in  a  position  to  demand  that  they  be  carried 
properlv  and  for  aproper  rate. 

Mr.  Adamson.  What  I  want  to  understand  is  that  the  railroads 
could  not  complain  that  they  were  carrying  that  at  a  freight  rate  when 
they  really  charge  a  higher  rate  ? 

Mr.  CoNBOY.  Yes;  they  are  entitled  to  charge  for  the  excess  just 
as  though  it  were  personal  effects.  We  are  not  asking  for  a  discnmi- 
nation  between  the  rates  on  personal  effects  and  commercial  trav- 
elers' samples.  All  we  ask  the  committee  to  do  is  to  determine  that 
this  is  legal  baggage. 

Mr.  Adamson.  When  you  reach  your  destination  you  want  to  have 
your  samples  with  you? 

Mr.  CoNBOY.  Yes;  certainly.  Otherwise  a  traveling  salesman  can 
not  travel.  If  he  has  to  get  his  baggage  by  freight,  and  wait  a  long 
time  at  a  place  before  the  freight  comes  before  he  can  canvass  that 
town,  he  can  not  do  any  business. 

Mr.  Richardson.  And  if  it  fails  altogether  to  get  there,  you 
want  to  be  allowed  to  claim  damages,  just  as  in  the  case  of  personal 
baggage? 

Mr.  CoNBOY.  Yes,  sir.     Those  are  all  incidents  of  the  same  thing 

The  Chairman.  What  is  the  trouble  now?  WTiy  do  you  want  it 
legalized  ? 
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Mr.  CoNBOY.  It  is  not  legalized  now. 

The  Chairman.  What  is  the  trouhle  now?  Has  any  railroad  re- 
fused to  carry  it? 

Mr.  CoNBOY.  Thev  do  not  refuse  to  carry  it,  but 

The  Chairman.  Very  well,  then;  what  is  the  trouble  vou  want  to 
get  at? 

ilr.  CoNBOY.  We  want  to  have  the  railroad  companies  compelled 
to  carry  it.     They  are  not  compelled  to  do  so  at  the  present  time. 

The  Chairman.  Are  there  any  instances  where  tney  have  refused 
to  carry  it? 

Mr.  (^ONBOY.  I  have  instances  where  they  have  refused  to  pay  for 
it  when  it  has  been  lost. 

The  Chairman.  What  is  the  trouble  }rou  want  to  overcome? 

Mr.  Conboy.  They  can  stop  carrying  it  at  any  time. 

The  Chairman.  But  they  have  not  stopped.  What  is  the  trouble 
you  want  to  overcome  ? 

Mr.  Conboy.  We  want  the  status  of  it  determined  in  a  legal  fashion, 
so  that  we  can  recover  for  it  when  it  is  lost ;  so  that  we  can  obviate 
unjust  discriminations  in  connection  with  the  carriage  of  it,  and  so 
that  the  railroad  companies  will  be  obliged  to  carry  it,  and  for  a 
proper  rate. 

The  Chairman.  Wliat  unjust  discriminations  have  there  been? 

Mr.  Conboy.  Instances  oi  unjust  discriminations  have  been  cited 
by  Mr.  Sigler  and  other  gentlemen  in  the  carriage  of  it  by  different 
roads. 

The  Chairman.  Do  you  know  of  any  unjust  discriminations? 

Mr.  Conboy.  I  am  merely  an  attorney  at  law.  I  am  not  an  expert 
on  the  carriage  of  baggage. 

The  Chairman.  Have  you  any  instances? 

Mr.  Conboy.  I  will  ask  Mr.  Sigler  for  them.  I  can  not  give  them 
to  you  offhand. 

The  Chairman.  Cite  a  specific  case. 

Mr.  Richardson.  Will  you  allow  me-  to  undertake  to  understand 
what  you  want?  As  I  understand,  the  rule  now  of  the  common 
carrier  is  that  a  man  is  allowed  150  pounds  of  personal  baggage. 
That  goes  along  with  his  ticket  ? 

Mr.  Conboy.  Yes,  sir. 

Mr.  Richardson.  If  you  go  there  and  put  in  150  pounds,  also,  of 
commercial  baggage,  the  commercial  drummer^s  baggage,  consisting 
of  shoes  or  any  other  articles,  while  you  are  not  complaining  of  the 
rate  at  all  that  the  railroads  are  making,  and  while  you  are  not  com- 
plaining that  the  railroads  have  rules  made  to  carry  that  commercial 
Daggage,  you  are  complaining  that  in  the  event  that  150  pounds  of 
commercial  baggage  is  lost,  the  railroads  come  up  with  the  defense 
and  say,  ''Yes,  it  is  lost,  but  you  ought  to  have  shipped  it  as  freight, 
when  you  shipped  it  as  baggage. '^ 

Mr.  Conboy.  That  is  one  of  the  particular  causes  of  complaint. 

Mr.  Richardson.  Is  not  that  the  leading  one?  You  have  no  com- 
plaint about  the  discrimination  of  the  railroads,  have  you  ? 

Mr.  Conboy.  No. 

Mr.  Richardson.  You  have  no  complaint  to  make  about  high 
rates  or  unreasonable  rates,  but  you  are  only  trying  to  put  that 
commercial  baggage  in  a  legal  attitude,  so  far  as  the  railroad  is  con- 
cerned? 
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Mr.  CoNBOY.  Precisely.  That  is  what  I  was  endeavoring  to  say  to 
the  chairman.     What  I  was  seeking  to  do  is,  as  you  have  so  well 

f)hrased  it,  to  put  this  commercial  travelers'  sample  baggage  in  a 
egal  attitude  before  the  law.  Now,  after  the  sample-baggage  right 
is  attained,  the  right  to  demand  damages  for  its  loss  or  injury  will 
be  a  right  also,  and  then  we  also  can  go  to  the  Interstate  Commerce 
Commission  and  complain  of  an  unjust  or  discriminating  tariff 
affecting  that  baggage.  As  it  is  now,  they  say,  ''You  have  no  right 
to  demand  that  that  baggage  shall  be  sent  as  baggage.*'  They  say, 
"You  should  ship  it  as  freight." 

Mr.  Kennedy.  Has  not  the  common  law  clearly  been  changed  by 
a  universal  custom  ever  since  the  first  railroad  started  to  run  in 
this  country,  allowing  you  to  carry  the  samples  of  traveling  salesmen  I 
Have  not  the  railroads  knovv^  continuouslv  ever  since  the  first  rail- 
road ran  that,  the  samples  of  traveUng  salesmen  were  not  personal 
wearing  apparel?  Has  not  that  system  been  universal,  constant, 
and  well  understood? 

Mr.  CoNBOY.  Unquestionably  so. 

Mr.  Kennedy.  Then,  why  have  you  not  gone  with  your  lawyer 
into  the  courts  and  insisted  upon  your  right  to  have  it  recognized 
in  a  legal  status? 

Mr.  CoNBOY.  Well,  sir,  the  lawyers  have  gone  into  the  courts. 

Mr.  Kennedtt.  Then  you  must  have  sent  the  wrong  lawyer. 

Mr.  CoNBOY.  A  good  many  lawyers  have  gone  into  a  good  many 
courts,  and  they  have  always  received  the  same  answer  every  time. 

The  Chairman.  You  complain  that  the  Interstate  Commerce 
Commission  now  has  no  authority  to  fix  the  rates.  Have  you  tried 
that  method  ? 

Mr.  CoNBOY.  No,  sir.     We  have  not  tried  that  method. 

The  Chairman.  Why  do  you  predict  what  the  decision  of  the 
Interstate  Commerce  Commission  would  be,  without  an  effort  to 
obtain  a  decision  ? 

Mr.  Conboy.  Well,  we  have  looked  at  it  in  this  fashion:  The 
Interstate  Commerce  Commission  is  bound  to  follow  the  law,  and 
the  law  has  made  it  plain  that  the  travelers'  samples  are  not  baggage. 
We  do  not  want  them  carried  as  freight,  and  we  can  not  get  tne 
Interstate  Commerce  Commission  to  indicate  that  the  distinctions 
which  have  heretofore  been  enforced  by  the  courts  shall  not  longer 
obtain  and  that  these  travelers'  samples  shall  be  considered  as  so 
much  baggage  hereafter. 

The  Chairman.  You  are  assuming  a  certain  condition  of  the  law. 
The  Interstate  Commerce  Commission  has  authority  to  regulate  rates 
and  the  practices  of  the  railroad  companies  as  affecting  rates? 

Mr.  Conboy.  Yes,  sir. 

The  Chairman.  Why  have  they  not  got  the  authority  to  regulate 
the  rat^s  of  baggage  in  connection  with  passenger  traffic  ? 

Mr.  Conboy.  This  is  not  baggage  under  the  present  condition  of 
the  law. 

The  Chairman.  That  is  a  question,  whether  it  is  baggage  or  not. 

Mr.  Conboy.  I  can  submit  a  memorandum  of  authorities  on  that 
proposition. 

The  Chairman.  You  can  submit  a  memorandum  of  authorities 
that  the  railroad  companies  make  a  regulation  that  they  will  carry 
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personal  baggage,  and  not  sample  baggage,  and  be  held  responsible; 
but  you  can  not  say  that  the  Interstate  Commerce  Commission  has 
said  that  the  interstate  railroad  companies  shall  not  carry  any  kind 
of  baggage  that  the  commission  says  they  ought  to  carry.  You 
have  not  thought  about  that  remedy? 

Mr.  CoNBOY.  We  have  not  thought  of  asking  them  to  disregard 
the  decisions  of  the  courts  of  law  as  to  what  is  baggage.  The  only 
baggage  known  to  the  law  is  personal  baggage,  wearing  apparel. 

Mr.  Richardson.  Then  if  the  Interstate  Commerce  Commission 
can  go  in  the  face  of  all  the  decisions  defining  what  baggage  is,  they 
can  order  a  whole  freight  car  to  be  hauled  for  the  reception  of  baggage. 

Mr.  CoNBOY.  Then  they  have  more  power  than  I  or  anybody  else 
thought  they  had. 

Mr.  Adamson.  When  the  railroad  coiiipany  takes  sample  baggage, 
does  it  not  know  what  it  is  ? 

Mr.  CoNBOY.  Yes. 

Mr.  Adamson.  There  is  no  concealment  in  this? 

Mr.  CoNBOY.  No. 

Mr.  Adamson.  Does  not  the  drummers'  baggage  make  up  a  large 
per  cent  of  the  baggage  in  the  cars  ? 

ilr.  CoNBOY.  Yes.  I  have  no  doubt  they  cover  up  the  greater 
part  of  the  floor  of  the  baggage  car  with  their  trunks. 

Mr.  B^ennedy.  Do  you  Iraow  of  a  case  where  a  railroad  insisted 
on  a  special  contract  where  you  insist  on  taking  sample  trunks  as 
baggage,  and  went  into  court  and  issued  a  mandamus  and  the  man- 
damus failed? 

Mr.  CoNBOY.  No.     The  courts  have  refused  relief. 

Mr.  Kennedy.  The  whole  complaint  is  this,  that  the  railroads  have 
made  an  assumption  that  they  had  the  right  to  refuse  that  baggage, 
and  you  generally  accept  their  statements  as  correct  ? 

Mr.  CoNBOY.  No,  sir.  We  had  to  accept  the  decisions  of  the  courts 
of  law  on  the  point;  not  merely  the  railroad  company,  but  the  railroad 
company  fortified  by  the  decision  of  the  courts. 

Mr.  Adamson.  The  agents  who  receive  and  check  those  sample 
trunks  never  refuse  to  take  them? 

Mr.  Conboy.  No,  sir;  but  when  the  baggage  is  lost  thev  say  that 
they  ought  to  have  been  shipped  as  freight,  and  not  as  baggage. 

ilr.  Ai)am80N.  I  agree  with  Judge  Kennedy.  I  do  not  thmk  you 
have  gone  about  it  properly. 

Mr.  Conboy.  That  is  the  law  in  England. 

Mr.  Adamson.  The  law  as  announced  by  the  courts  depends  on 
facts  in  a  particluar  case. 

Mr.  Conboy.  I  am  not  thinking  of  any  particular  statement  of 
facts  with  reference  to  the  application  of  that  distinction.  It  is  the 
distinction  that  we  complain  of,  and  which  we  ask  the  committee 
to  change,  as  the  legislatures  of  Indiana  and  Missouri  have  done  at 
the  present  time.  Our  bill  is  modeled  on  that  passed  by  the  legis- 
lature of  Indiana,  with  some  modification.  We  do  not  ask  the  com- 
mittee to  determine  what  rate  shall  be  imposed  for  excess  baggage. 
In  Missouri  they  have  drafted  their  law  on  the  bill  we  framed  m  the 
last  Congress,  which  did  not  receive  attention  by  Congress. 

Mr.  Adamson.  In  what  respect  is  the  carrier  damaged  as  a  general 
thing  with  respect  to  the  valuation?    For  instance,  if  you  take  500 
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Soiinds  of  haggage,  they  will  charge  you  for  350  pounds  excess, 
fow,  I  want  to  know  whether  a  commercial  traveler's  samples  would 
be  more  valuable  in  a  hunk  of  500  pounds  than  a  number  of  trunks 
aggregating  the  same  weight  full  of  low-neck  dresses  and  laces  and 
suks  and  fancy  garments  of  that  sort? 

Mr.  CoNBOY.  No,  sir.  Their  tickets  under  which  you  ship  your 
baggage  and  their  tickets  under  which  you  ship  excess  baggage 
limit  tlieir  liability,  no  matter  what  the  value  of  the  articles  may  be. 

Mr.  Adamson.  Five  hundred  pounds  of  shoes  would  not  be  worth 
as  much  as  500  nounds  of  wearing  apparel  ? 

Mr.  CoNBOY.  \o,  sir.  In  a  case  ot  shoes  they  might  probably  be 
all  right-footed  or  all  left-footed  shoes.  There  would  not  be  a  com- 
plete pair  of  shoes  in  the  entire  trunk. 

The  Chairman.  They  are  not  any  the  less  valuable  on  that  account, 
however. 

Mr.  CoNBOY.  No;  they  would  not  be  the  less  valuable  on  that 
account. 

Mr.  Kennedy.  1  have  read  over  section  4,  and  I  can  not  under- 
stand what  it  means. 

Mr.  CoNBOY.  Well,  sir,  that  is  probably  the  fault  of  the  men  who 
drew  it.  That  section  means  this:  WTien  a  railroad  company  takes 
your  excess  baggage  and  charges  you  for  it  on  a  certain  rate,  and  that 
baggage  is  lost,  the  railroad  company  shall  only  be  responsible  for 
such  proportion  of  the  value  of  the  contents  of  that  trunk  as  the  excess 
baggage  rate  bears  to  the  freight  rate  upon  the  same  article,  so  that 
by  compelling  the  railroad  company  to  carry  this  as  excess  baggage, 
they  are  bearing  a  less  rate  for  excess  baggage. 

Mr.  Kennedy.  Then  you  would  make  proof  of  the  real  value  of  the 
thing  lost  and  discount  it  t 

Mr.  CoNBOY.  Yes;  discount  it  by  the  proportion  that  the  excess 
rate  bore  to  the  baggage  rate.  You  could  not  recover  more  than  the 
value  of  the  goods. 

Mr.  Kennedy.  Why  is  that  fair^ 

Mr.  CoNBOY.  It  seemed  to  us  to  be  fair,  and  we  put  it  in  as  a  matter 
of  fairness  to  the  railroads. 

Mr.  Kennedy.  It  looks  to  nie  as  though  you  were  too  generous  to 
the  railroads. 

Mr.  CoNBOY.  We  want  to  give  them  something.     [Laughter.] 

Mr.  Kennedy.  The  railroads  have  been  carrying  vour  baggage  right 
along  always,  and  it  is  one  of  the  customs  of  the  ))usiness,  and  that 
custom  is  as  much  a  part  of  your  contract  when  you  deliver  your 
goods  to  be  carried  by  the  railroads  as  anything  that  is  said  or  written. 

Mr.  CoNBOY.  You  can  never  found  a  custom  on  a  matter  of  decep- 
tion. 

Mr.  Kennedy.  There  is  no  deception  in  it.  The  railroads  have 
alwavs  understood  that  your  sample  trunks  are  not  clothing  or  per- 
sonal effects.  They  are  as  much  baggage,  in  my  judgment,  notwith- 
standing the  holdings  of  tbe  courts,  as  personal  apparel. 

Mr.  CoNBOY.  Now  our  grievance  is  really  against  the  legal  definition, 
and  that  is  the  grievance  we  are  asking  to  have  remedied  by  legis- 
lation.    We  are  asking  nothing  more  than  that. 

The  Chairman.  But  there  is  nothing  in  the  bill  that  changes  the 
<lefinition. 
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Mr.  CoNBOY.  Yes,  sir.  It  says,  "That  the  samples,  goods,  wares, 
appliances,  and  catalogues  of  commercial  travelers^'  shall  be  consid- 
ered as  traveler's  baggage.     We  say: 

The  samples,  good8,  wares,  appliances,  and  catalr>gues  of  commercial  travelers  or 
their  employers  and  used  by  them  for  the  purpose  of  transacting  their  business  and 
carried  with  them  solely  for  that  purpose,  when  securely  packed  and  locked  in  sub- 
stantial trunks  or  sample  cases  of  convenient  shape  and  weight  for  handling,  are  hereby 
declared  to  be  sample  baggage  within  the  meaning  of  this  act . 

The  Chairman.  Very  well.     That  is  all. 

Mr.  Kennedy.  Why  should  not  those  samples  be  regarded  as  excess 
baggage  ? 

Mr.  CoNBOY.  If  they  are  in  excess  of  150  pounds  they  are  excess. 

Mr.  Kennedy.  If  they  are  all  samples,  and  not  clothing  or  apparel 
or  personal  effects,  why  not  charge  lor  all  of  them  ? 

Mr.  Conboy.  That  would  be  discriminating  against  the  traveling 
salesman,  who  ought  to  have  150  pounds  carried  through  the  same 
as  the  ordinary  tourist. 

Mr.  Kennedy.  I  guess  you  are  right  about  that. 

The  Chairman.  Judge  rickett  has  some  gentlemen  here  who  would 
like  to  be  heard  in  connection  with  the  electric  or  interurban  service 
as  aflFected  by  the  interstate-commerce  bill  pending.  We  have  some 
hearings  going  on  now.  I  suppose  we  will  take  a  recess  now  until 
this  afternoon.  I  do  not  know  whether  we  will  get  through  with  this 
this  afternoon  or  not,  but  we  will  go  ahead  to-morrow  and  Wednes- 
day. I  think  we  can  hear  you  to-niorrow  or  Wednesday.  We  may 
have  to  run  them  in  between  others.  We  already  have  people  here 
who  are  designated  to  be  heard  on  those  days,  but  I  think  we  will  be 
able  to  hear  your  people  some  time  during  these  days.  They  had  bet- 
ter be  here  at  10  o  clock  in  the  morning.     Then  we  can  see. 

Mr.  SiGLEE.  Do  I  understand,  Mr.  Chairman,  that  you  are  through 
with  the  excess-baggage  proposition  ? 

The  Chairman.  No,  sir.  I  can  not  say  positively  that  we  are 
through  yet. 

Mr.  Conboy.  We  have  finished  our  side,  Mr.  Chairman. 

The  Chairman.  Very  well.  Then  we  will  take  a  recess  and  hear 
the  other  side  at  2  o'clock. 

(Thereupon,  at  11.45  o'clock  a.  m.,  a  recess  was  taken  until  2 
o'clock  p.  m.) 

AFTEUNOON    SESSION. 

The  committee  reconvened  at  2  o'clock  p.  m.,  Hon.  James  K.  Mann 
(chairman)  presiding. 

STATEMEHT  OF  ME.  HENBY  P.  DEBING,  GEHEEAL  BAGGAGE 
AGEHT  MICHIGAN  CEHTBAL  BAILWAT;  HEADQUABTEBS, 
CHICAGO,  HI. 

Mr.  Dering.  Mr.  Chairman  and  gentlemen,  I  have  been  connected 
with  the  Michigan  Central  for  thirty-six  years,  and  as  general  baggage 
agent  for  twenty-eight  years. 

If  vou  please,  gentlemen,  I  would  like  to  make  a  statement  touch- 
ing tliis  matter  m  full,  and  then  would  be  verv  glad  to  undertake 
to  answer  any  question  which  I  have  overlooked.     I  am  laboring 
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under  just  a  little  embarrassment  in  speaking  to  you,  because  of 
the  change  apparentlj^  in  the  programme  touching"  the  bills.  The 
bill  that  IS  beiore  us  is  in  fact  a  rehash  of  what  is  known  among 
railroads  as  the  Indiana  bill.     It  came  up  here  in  the  second  form, 

f)ractically  the  same  as  it  was  passed  m  Indiana,  except  with  a 
ower  minimum  charge.  As  I  understand,  the  proposition  here  is 
to  obtain  the  sanction  of  the  Congress  touching  a  certain  phase  of 
this  matter,  and  to  enable  them  to  emphasize,  in  the  other  States 
where  they  propose  to  introduce  this  bill,  and  make  it  effective; 
and  in  consideration  of  a  proposition  to  change  in  any  particular 
the  rates  or  the  conditions  governing  certain  traffic  it  is  proper,  we 
believe,  to  ascertain  who  is  interested  in  the  proposed  change,  in 
what  manner  those  interested  are  affected,  and  who  the  especial 
beneficiaries  are,  and  if  a  concession  is  made  to  certain  interests 
if  it  will  give  those  interests  an  undue  advantage  over  their  competi- 
tors in  the  same  line  of  business.  A  careful  consideration  of^  the 
proposed  enactment  persuades  us  that  there  are  four  strong  inter- 
ests involved,  and  tnat  the  interests  of  one  particular  class  are 
diametrically  opposed  to  those  of  all  the  others.  We  will  consider 
them  in  tlie  following  order: 

First.  The  transportation  lines  and  the  question  of  a  fair  revenue 
for  services  rendered.  Second.  The  larger  wholesale  houses,  or 
those  carrying  the  heavier  or  larger  lines  of  samples,  and  who  i>ossibly 
represent  5  per  cent  of  those  interested  or  or  those  paying  excess 
charges.  Third.  The  smaller  or  less  influential  wholesale  houses, 
carrying  smaller  lines  of  goods,  and  who  presumably  represent  75 
per  cent  of  those  paying  excess-baggage  charges.  Fourth.  All  other 
citizens  who  have  occasion  to  patronize  railways,  a  small  portion  of 
whom,  however,  only  occasionally  pay  excess  charges  on  personal 
ba^jgage. 

We  will  consider  first  the  position  of  the  transportation  hnes;  and 
that  we  may  better  understand  all  points  at  issue  I  would  state  that 
in  the  earlier  history  of  transportation  the  wants  of  the  people  were 
but  few  and  the  average  weanng  apparel  carried  by  a  passenger  was 
insignificant,  and  when  it  seemed  necessary  to  place  some  limitation 
upon  it,  it  was  first  agreed  that  50  pounds  would  be  carried  free,  a 
little  later  80  pounds,  and  after  years  100  poimds,  and  finally,  bv 
almost  universal  custom,  150  pounds  were  allowed  free  for  each 
passenger,  and  in  making  excessive  rates  over  the  free  allowance  the 
question  of  revenue  was  not  seriously  considered.  The  passenger 
fares  ranged  from  3  to  4  cents  per  mile,  and  as  there  was  supposed  to 
be  a  fair  profit  in  the  handling  of  the  passengers  while  tne  excess 
rates  were  based  upon  substantially  the  20  per  c^nt  of  the  3  and  4 
cent  fares,  the  actual  amount  collected  was  insignificant. 

We  use  the  words  '^substantially  20  per  cent  of  the  passenger 
fares''  for  the  reason  that  in  the  earlier  days  excess  rates  were  made  in 
fact  on  the  mileage  basis,  but  in  time  as  competition  came  up  it  was 
necessan"  to  meet  the  short  line,  and  we  went  to  the  basis  of  passenger 
fares.  Those  fares  ranged  originally  from  16§  per  cent,  substantiafiy, 
of  3  cent  fares,  and  in  the  early  eighties  they  were  reduced  to  15  per 
cent,  and  upon  the  passage  of  the  interstate-commerce  act  we  volun- 
tarily reduced  them  to  12  per  cent  of  3-cent  fares.  I  would  explain 
that  in  making  these  rates  we  maintain  a  minimum  of  15  cents  per 
hundred,  and  then  make  the  gradual  increases  of  5-cent  raises  in  the 
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rates,  using  12  per  cent  of  tlie  passenger  fares  only  at  the  change  of 
the  5-cent  increase,  the  same  us  is  now  generally  practiced  under 
the  present  system.  Under  all  of  these  previous  tariffs  the  minimum 
rate  of  15  cents  had  been  maintained  and  the  minimum  charge  of  25 
cents,  because  we  believed  that  those  charges  were  fair  and  reasonable, 
having  in  view  the  terminal  expenses  of  loading,  handling,  ana 
recording  the  movements  of  such  property,  and  tlie  value  of  the 
service  rendered  in  connection;  ana  you  will  understand  that  this 
is  all  that  is  particularly  involved  in  this  controversy. 

These  tariffs  are  arranged  to  apply  to  fares  of  3  cents  per  mile, 
which  were  in  effect  at  that  time;  but  upon  the  passage  or  bills  by 
the  legislatures  of  Ohio,  Illinois,  and  other  States,  reducing  passenger 
fares  to  2  cents  per  inile,  the  excess  rates  were  readjusted  about 
December  1,  1907,  with  the  idea  of  giving  us  substantially  the  same 
rate  per  100  pounds  under  the  2-cent  fares  as  had  been  in  effect 
under  the  3-cent  fares,  and  we  maintain  that  those  rates  are 
reasonable. 

As  applied  to  traffic,  I  would  say  that  we  never  have  discriminated 
against  the  commercial  interests.     We  have  always  accepted  their 

froperty  for  transportation.  We  have  carried  it  at  the  same  rates, 
n  the  earlier  days  it  was  a  small  institution.  A  few  travelers  came 
out  from  New  i  ork.  It  was  not  much  of  an  institution,  and  we 
accepted  it;  but  they  gradually  grew  and  took  in  the  entire  terri- 
tory in  time.  Our  tariffs  are  filed  with  the  Interstate  Commerce 
Commission,  and  we  recognize  a  reasonable  responsibility,  of  $100, 
with  the  privilege  of  stipulating  for  a  greater  amount.  We  never 
have  discriminated  against  them,  and  we  never  had  any  fight  with 
them;  but  we  never  considered  them  in  any  sense  benefactors  of 
the  railroad.  This  morning  a  young  gentleman  spoke  about  their 
going  out  and  getting  orders  and  the  freight  following.  We  con- 
sider that  contention  absurd.  These  gentlemen  out  selling  goods, 
both  the  large  and  small  shippers,  are  simply  competing  with  each 
other  in  the  distribution  of  a  product  for  profit.  What  one  gets, 
another  loses.     They  absolutely  create  no  business. 

The  Chairman.  They  are  engaged  in  a  very  foolish  undertaking 
then,  I  suppose? 

Mr.  Dering.  No,  sir. 

The  Chairman.  How  much  do  you  suppose  that  it  costs  them  a 
year  to  do  that  useless  work? 

Mr.  Dering.  Each  one  does  it  to  get  the  business  for  himself. 

The  Chairman.  They  make  money  by  spending  money,  or  they 
would  not  be  doing  any  good. 

Mr.  Dering.  You  misunderstood  me,  Mr.  Chairman.  I  said 
they  did  not  do  us  any  good. 

The  Chairman.  They  do  not  do  themselves  any  good  unless  they 
sell  morje  goods  by  it. 

Mr.  Dering.  "i  es. 

The  Chairman.  And  if  they  ih)  sell  more  goods  hy  it,  then  they 
do  create  business. 

Mr.  Dering.  You  and  I,  Mr.  Chairman,  only  wear  so  many  suits 
of  clothes  a  vear,  and  we  decide  how  many  suits  we  shall  wear.  It 
does  not  make  any  difference  w^hat  they  do.  When  I  was  a  young 
man  A.  T.  Stuart  <^  Co.  were  the  greatest  wholesale  firm  in  the  market, 
and  when  that  house  ceased  to  do  business  I  think  you  can  not  find 
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a  man  in  tlie  I'nited  States  that  will  say  that  the  railroads  ever  lost  a 
ton  of  freight  or  a  pound  of  freight  in  consequence.  We  have  had  here 
certain  interests  representing  tliat  they  wanted  lower  rates  in  ilichi- 

f;an,  and  that  in  consequence  of  the  low  rate  in  Indiana  they  had 
argely  increased  their  sales.  It  was  pointed  out  that  this  was  a 
competitive  business.  If  you  increase  your  sales,  presumablv  some 
small  dealers'  sales  decn^aso.  He  said  we  were  not  looking  after  the 
small  dealer. 

As  a  matter  of  fact,  Mr.  Chairman,  if  these  men  go  out  and  create 
business,  they  assume  a  great  responsibiUty,  and  i  do  not  see  why, 
when  we  have  hard  times,  they  can  not  create  some  business  to  keep 
our  roads  busy;  but,  as  a  matter  of  fact,  they  are  governed  by  the 
law  of  supply  and  demand.  We  have  no  power  over  that.  Their 
business  is  perfectly  legitimate,  and  they  nave  their  goods  to  sell 
and  their  profits  to  take,  just  as  we  have  transportation  to  sell,  and 
we  claim  we  are  entitled  to  receive  a  fair  compensation  for  it.  I 
will  not  bore  you  long  on  this,  but  we  claim  that  w^e  are  opposed  to 
this  bill  on  this  ground.  Using  the  line  I  am  connected  with  as  an 
illustration,  we  have  rules  governing  the  transportation  of  samples, 
and  we  resei^ve  to  the  ilichigan  Central  the  right  to  run  its  property 
in  the  interests  of  the  great  citizenship  of  the  United  States.  There 
are  millions  of  people  interested  in  our  railroads  and  transportation. 
One  gentleman  here  said  about  40  per  cent  of  the  travel  on  his  road 
was  by  commercial  travelers.  I  do  not  know  where  he  c^ets  his 
figures.  I  should  say  possibly  15  or  18  per  cent  of  the  travel  on  our 
lines  may  be  represented  b)'  commercial  travelers,  and  5  per  cent  of 
them  are  particularly  interested  in  carr^dng  heavy  samples.  There 
are  a  great  many  commercial  travelers  carrying  hand  samples,  and 
many  of  them  pay  no  excess  baggage.  There  are  a  few  great  firms 
whose  salesmen  cany  large  amounts  of  extra  baggage. 

In  operating  trains  on  a  fast  schedule  we  have  hundreds  of  thou- 
sands of  people  to  serve.  We  undertake  in  those  schedules  to  give 
the  greatest  possible  service  to  the  greatest  number,  and  we  reserve 
the  right  with  our  fast  through  trains,  if  a  man  comes  down  there 
with,  as  our  friend  here  said,  a  ton  of  samples,  and  that  train  is 
struggling  with  300  passengers  to  make  a  through  connection,  and 
in  case  they  miss  that  connection  they  would  be  put  to  great  incon- 
venience, in  that  case  to  say  we  will  not  send  that  baggage  on  that 
express  train,  but  (m  the  local  two  hours  later. 

When  we  come  into  the  great  State  of  Indiana  we  can  not  do  that. 
We  had  an  illustration  some  time  ago  of  that.  Our  through  train 
No.  23  from  New  York  to  Boston,  contending  with  the  elements  in 
the  State  of  New  York,  was  so  far  behind  her  schedule  that  the  least 
further  delay  would  make  it  impossible  to  make  that  connection, 
and  we  were  doing  all  that  we  could,  hoping  to  make  it  possible  to 
save  that  connection,  for  the  sake  of  our  reputation-  and  you  do  not 
know  how  much  money  we  all  spend  for  our  reputations;  they  ran 
a  special  train  ahead  from  Buffalo  to  Chicago  wliich  cost  over  $250 
to  see  if  they  could  not  make  it  possible  to  save  the  connection  for 
our  patrons  who  had  paid  us  their  good  money  and  who  did  not  care 
anything  about  those  goods—  and  we  came  to  Michigan  City  in  the 
State  of  Indiana,  and  there  was  a  man  showed  up  with  more  than 
2,500  pounds  of  baggage,  and  he  compelled  us,  under  the  law  of  the 
State  of  Indiana,  to  take  that  baggage  and  transport  it  to  Hammond, 
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and  we  lost  that  connection.  Outside  of  Indiana  we  undertake  to 
run  the  railroad.  We  believe  that  we  know  better  what  is  in  the 
interest  of  all  the  people  than  that  man,  and  we  should  be  allowed 
to  protect  our  people  as  against  putting  it  in  the  hands  of  any  single 
individual  to  jeopardize  the  interests  of  a  great  through  train.  It  is 
particularly  noted  that  in  this  bill  that  is  the  first  point.  They 
want  you  to  pass  a  law  which  would  make  it  possible  for  them  to 
say  '*  lou  will  take  that.  I  care  nothing  about  your  through  service 
or  your  through  passengers.  I  am  sellmg  goods.''  We  tiiink  it  is 
not  in  the  interest  of  the  public  for  them  to  oe  able  to  do  that.  On 
the  public  notice  posted  in  our  stations  we  say  ^*  We  will  give  you  the 
best  service  possible,  and  we  reserve  the  right  if  it  interferes  with 
through  connections,  to  send  your  baggage  on  another  train.''  We 
are  opposed  to  this  proposed  legislation  on  that  score.  We  are 
opposed  in  a  general  way  to  the  law  in  the  way  in  which  it  is  pro- 
posed. It  is  evident,  as  you  will  see  in  reading  that,  that  the  Indi- 
ana law — and  these  are  all  copied  from  it — was  framed  by  some  one 
representing  a  large  dry  goods  house,  the  way  those  terms  read, 
because  we  check  every  conceivable  sort  of  a  sample,  and  many 
which  are  not  known  in  a  freight  rate  sheet.  For  instance,  the  other 
day  a  gentleman  complained  of  the  rough  handling  of  a  piece  of 
baggage  by  one  of  our  men.  That  trunk  contained  his  samples  of 
jewelrj^,  over  $25,000  worth.  Would  it  be  fair,  when  that  trunk 
was  going  only  10  miles,  in  which  case  we  would  under  our  law  make 
a  charge  of  only  20  cents,  to  have  to  pay  that  man  $10,000  on  an 
accident  on  a  20-cent  investment?  Now,  we  allow  a  reasonable 
limitation.  If  a  man  will  pay  us  a  reasonable  price  for  increased 
valuation,  we  will  take  it;  but  there  are  an  inconceivable  number  of 
things  that  are  checked  as  samples  which  are  not  rated  in  rate  sheets. 
What  value  is  put  on  them  ? 

Mr.  Stafford.  Do  you  take  the  position  that  the  commercial 
travelers  are  not  entitled  to  have  their  samples,  needed  in  their  trade, 
accompany  them  the  same  as  ordinary  travelers  have  the  privilege 
to  have  their  personal  effects  accompany  them? 

Mr.  Dering.  I  will  tell  you  what  we  do;  we  give  the  commercial 
traveler  the  same  service  as  we  give  any  other  individual — a  man 
with  a  single  trunk;  but  if  a  man  comes  down  there,  we  will  say  one 
individual,  with  a  ton  or  so  of  samples,  and  he  asks  us  to  take  him 
and  sacrifice   the  through  connection,  we  will  not  do  it. 

Mr.  Stafford.  Would  you  have  any  objection,  from  your  stand- 
point, if  the  commercial  travelers,  so  far  as  their  sample  baggage  was 
concerned,  should  have  the  same  privileges  as  you  extend  to  the 
traveling  public  as  to  their  personal  baggage? 

Mr.  Dering.  I  do  not  know  as  I  quite  understand  your  quastion. 

Mr.  Stafford.  I  think  the  question  is  plain  enough.  Let  the 
stenographer  read  it. 

(The  stenographer  repeated  the  last  question.) 

Mr.  Dering.  ne  give  that  now.  I  do  not  know  that  it  should  be 
stated  by  law  that  we  should  do  that  as  a  general  proposition,  because 
that  prevents  us  from  using  any  discretion  in  saving  the  interests  of 
our  passengers. 

Mr,  Stafford.  These  commercial  travelers  are  pursuing  their 
vocation. 

Mr.  Dering.  Oh,  yes;  a  legitimate  business. 
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Mr.  Stafford.  They  need  the  services  of  the  raikoads,  just  the 
same  as  the  traveling  public  needs  the  services  of  the  railroads  and 
has  occasion  also  to  carry  its  personal  eflFects. 

Mr.  Bering.  Yes;  we  give  them  that  right. 

Mr.  Stafford.  Should  not  these  privileges  be  recognized  by  law 
and  not  be  based  merelv  upon  the  sufferance  of  the  railroads? 

Mr.  Dering.  Well,  if  you  will  make  a  distinction  to  say  that  a 
man  can  not  carry  over  a  certain  amount.  This  gentleman  said  his 
friend  had  a  ton  of  samples.  We  have  known  of  a  man  who  had  a 
good  deal  more  than  a  ton.  Now,  the  question  is,  Where  are  you 
going  to  draw  the  lijie?  If  you  say  150  pounds,  we  give  them  that 
now.  Nobody  discriminates  against  the  commercial  traveler  excei>t 
when  it  comes  to  those  large  shipments  where  a  through  train  is 
jeopardized  by  an  immense  shipment  of  freight. 

Mr.  Stafford.  Then  as  to  personal  baggage  you  would  also  reserve 
the  right  in  those  instances  to  withhold  the  personal  baggage  from 
those  through  trains  and  send  it  on  slower  trains? 

Mr.  Bering.  We  do  reserve  that  right  when  we  can  not  get  it  all 
on.     Frequently  we  can  not  get  it  all  on. 

Mr.  Stafford.  Why  should  not  these  commercial  travelers  have 
the  same  privileges  extended  to  them  for  what  is  necessary  in  the 
transaction  of  their  business  as  the  traveling  public  has  as  to  their 
effects? 

Mr.  Bering.  It  is  just  Uke  this.  One  is  a  freight  proposition. 
Here  is  a  gentleman  carrying  freight,  and  it  is  on  the  short  haul. 
We  do  not  think  that  a  man  should  have  the  privilege  of  saying  that 
we  should  be  obliged  to  haul  his  freight  on  a  particiuar  train. 

Mr.  Stafford.  You  might  as  well  say  that  the  suits  of  underwear 
and  the  clothing  that  I  need  for  a  whole  session  of  Congress  could  be 
sent  by  freight  rather  than  by  baggage;  and  yet  there  is  more  need 
for  the  commercial  travelers  to  have  their  samples  with  them  than 
for  me  to  have  my  personal  effects  accompany  me  on  the  train. 

Mr.  Bering.  The  gentleinan  did  not  profess  to  have  a  grievance 
on  that  ground,  as  tney  said  about  that.  The  point  is  that  thejr 
want  to  have  it  obligatory  on  us  to  carry  them  on  these  trains.  We 
sSLj  we  are  willing  to  carry  baggage  for  them.  We  do.  Thev  do  not 
claim  that  we  discriminate  against  them.  We  do  not.  But  they 
want  to  get  this  point  in  to  harmonize  so  that  they  can  dominate  our 
through  special  sei-vice  the  same  as  they  do  our  local  service.  That 
is  not  in  the  interest  of  the  people.  Tlie  point  I  wanted  to  get  at  is 
this:  We  as  business  men  try  to  operate  these  properties  in  the  in- 
terest of  the  greatest  number,  and  serve  no  special  interests  at  their 
instance.  We  try  to  give  the  best  service  possible  for  the  greatest 
number.  We  think  our  experience  fits  us  to  a  degree  to  decide  on  that. 
Having  met  these  contingencies  that  I  speak  of,  we  simply  say,  let 
us  deal  with  these  people  fairly,  as  we  have  done. 

The  Chairman.  Your  motto  is  the  greatest  good  to  the  greatest 
number? 

Mr.  Bering.  To  a  degree;  yes,  sir.  We  can  not  operate  our  proper- 
ties in  the  interest  of  the  few.  The  question  of  course  is  one  tney  are 
interested  in ;  it  is  a  question'of  expense.  When  you  consider  the  ques- 
tion of  the  rates — they  rather  sidestepped  that  question — the  rates  are 
very  close  to  the  freight  rates.     In  the  State  of  Indiana  they  are  only 
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about  one-fourth  the  freigtit  rates.  In  fact,  we  are  carrying  quan- 
tities of  freight  in  Indiana  on  passenger  trains,  to  the  detriment  of 
every  citizen  of  the  State  of  Indiana,  at  less  than  freight  rates  on 
freight  trains.    That  is  asking  a  good  deal  of  us. 

Tne  Chairman.  Let  me  ask  you  a  question  in  that  connection. 
You  now  carry  passengers  in  the  State  of  Indiana  for  2  cents  a  mile? 

Mr.  Dering.  Yes,  sir. 

The  Chairman.  And  you  carry  baggage  under  the  Indiana  state 
law  much  more  freely  than  you  do  interstate  baggage? 

Mr.  Dering.  Yes;  a  good  deal  cheaper. 

The  Chairman.  Do  you  think  it  is  quite  fair  to  the  people,  do  you 
think  it  is  on  the  principle  of  the  greatest  good  to  the  greatest  num- 
ber, that  you  should  carry  passengers  for  less  money  in  Indiana  and 
witn  more  ba^^age  than  you  do  for  people  who  go  across  the  state 
line  out  of  Indiana  into  another  State? 

Mr.  Dering.  No;  we  should  not  do  it. 

The  Chairman.  It  is  contradictory  of  that  motto? 

Mr.  Dering.  It  is  against  our  motto,  but  we  are  compelled  to  do 
it  by  the  state  enactment. 

The  Chairman.  No;  you  are  not  compelled  to  do  it  by  the  state 
enactment.  There  is  no  state  enactment  stating  what  you  should 
charge  on  going  outside  of  the  State. 

Mr.  Dering.  No;  but,  Mr.  Mann,  you  will  pardon  me,  the  Indiana 
rate  is  made  so  low  that  it  is  absolutely  unremunerative.  Nobody 
claims  that  it  is  remunerative.  It  is  simply  made  in  the  interest  of  a 
few  people,  a  few  big  firms.  Now,  because  we  are,  I  might  say,  robbed 
in  Indiana,  should  not  be  any  reason  why  we  should  turn  around 
and  rob  our  stockholders,  who  employ  us,  in  another  State.  In 
conversation  with  one  of  the  higher  officials  of  our  Une,  he  assured 
me  that  they  had  an  assurance  that  at  the  next  session  of  the  legis- 
lature of  Indiana  the  legislature  would  voluntarily  rescind  the  law  of 
Indiana;  but  in  the  meantime,  as  I  said,  these  measures  are  being 
proposed  and  urged  in  other  States. 

The  Chairman.  You  did  not  have  to  pay  anything  for  that  assur- 
ance, I  suppose? 

Mr.  Dering.  What? 

Mr.  Adamson.  The  chairman  understands  that  you  had  great 
faith  to  rely  on  that  assurance  of  that  one  member  of  the  legislature. 

Mr.  Dering.  Well,  I  have  not  much;  no,  sir.  The  State  of  Indiana 
has  rates  like  this:  Where  the  passenger  fares  are  from  1  cent  to  6 
cents,  the  excess-baggage  rate  is  1  cent  a  himdred;  and  where  we 
get  up  from  1  cent  to  12  cents,  it  is  2  cents,  from  13  to  18  cents  it  is  3 
cents,  and  from  19  cents  to  24  cents  it  is  4  cents.  Now,  imder  our 
rates  which  usually  obtain  we  establish  a  minimum  rate  of  15  cents 
a  himdred;  and  because  of  the  energy  required  in  giving  this  service 
at  the  initial  and  terminal  stations,  it  costs  just  as  much  to  take  a  ton 
of  samples  and  take  it  into  the  baggage  room  and  weigh  it  and  make' 
out  the  excess  receipts  and  load  it  on  the  truck  and  run  it  to  the 
train  and  put  it  on  to  run  10  miles  and  unload  it  and  deliver  it,  just 
as  much  enei^  is  required  on  the  part  of  the  transportation  line 
in  giving  that  service  as  is  required  in  transporting  it  200  miles 
where  the  rate  would  be  remimerative. 

The  Chairman.  And  vet  you  charge  only  2  cents  a  mile  for  the 
passenger  that  makes  that  short  journey,  and  if  he  goes  200  miles 
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you  charge  him  3  cents  a  mile,  and  then  say  that  you  are  doincr  what 
is  for  the  greatest  good  of  the  greatest  number! 

Mr.  Dering.  You  are  not  talking  about  the  baggage  rate? 

The  Chairman.  No;  I  am  talking  about  the  passenger  rate,  upon 
wliich  you  predicate  the  baggage  rate. 

Mr.  Deking.  No;  the  passenger  rates  in  Indiana  are  2  cents.  I  am 
speaking  of  the  principle  of  the  minimum  rate.  That  is  the  principle 
involved  here. 

Mr.  Adamson.  On  excess  baggage? 

Mr.  Dering.  Yes;  I  am  speaking  of  excess  baggage.  Now,  in  the 
State  of  Indiana  we  have  many  movements,  as  these  gentlemen  say 
here, short  hauls,  where  we  move  excess  bagga^eon  express  passenger 
trains  at  4  cents  a  himdred,  where  the  freight  to  the  man,  the 
merchant,  when  he  gets  his  freight,  would  be  14  cents.  It  is  a  ruinous 
rate.     We  are  opposed  to  this  first  on  the  ground  of  the  loss  of  revenue. 

Mr.  Adamson.  Why  do  you  do  that? 

Mr.  Dering.  Because  of  the  law  of  the  State  of  Indiana. 

Mr.  Adamson.  Is  there  any  compulsion  on  you  to  do  it? 

Mr.  Dering.  It  is  the  same  law  which  is  in  effect  in  Indiana,  which 
is  before  you  here. 

Mr.  Adamson.  Does  that  law  prescribe  your  excess-baggage  charge? 

Mr.  Dering.  Yes. 

Mr.  Richardson.  What  did  the  gentleman  who  preceded  vou 
mean,  or  what  did  you  understand  him  to  mean,  when  he  said  or 
contended  that  all  he  wanted  was  to  put  the  commercial  shipment  in 
a  legal  attitude?  Does  that  mean  that  when  you  ship  that  commer- 
cial man's  baggage  and  it  is  lost,  you  come  up  and  say  to  him:  *  *  Well, 
you  did  not  snip  it  as  baggage,  and  you  put  it  in  a  trunk,  and  we  will 
not  pay  you  at  all?" 

Mr.  Dering.  He  was  not  talking  about  me. 

Mr.  Richardson.  He  was  talking  about  railroads. 

Mr.  Dering.  He  was  talking  about  something  away  off. 

Mr.  Richardson.  You  heard  his  story,  and  you  heard  him  say  that 
he  wanted  to  put  it  in  a  legal  attitude? 

Mr.  Dering.  Yes;  I  heard  it. 

Mr.  Richardson.  For  the  reason  that  if  he  shipi>ed  his  commercial 
goods  in  a  trunk,  and  they  were  lost,  the  common  carrier  would  not 
pay  for  them  for  the  reason  that  he  had  not  shipped  them  as  baggage? 

Mr.  Dering.  That  does  not  apply  to  us  in  the  same  way.  The 
gentleman  gave  an  illustration  of  the  laws  in  the  State  of  New  York. 
They  acknowledge  $150  responsibility  in  the  State  of  New  York, 
on  the  New  York  Central.  They  allow  the  passenger  to  carry  his 
samples  worth  more  if  he  will  pay  for  an  increased  valuation.  It 
does  not  have  reference  to  us.  We  are  operating  the  Michigan  Cen- 
tral and  the  Big  Four  and  the  Lake  Shore,  all  of  them  carrying  sarn- 
ies, and  acknowledging  a  reasonable  amount  of  responsibility.  We 
ave  always  been  willing  to  do  that.  But  I  put  my  citizenship  above 
my  loyalty  to  the  Michigan  Central,  and  I  say  that  I  believe  that  it  is 
detrimental  to  the  citizensliip  of  the  United  States  for  you  to  go  to 
work  and  put  it  in  the  power  of  certain  great  houses  to  make  freight 
trains  out  of  our  passenger  trains,  and  by  law  to  compel  us  to  do  that. 
There  is  no  discrimination  there.  It  was  not  intended.  I  presume 
some  railroad  men  sometimes  may  have  done  something  wrong, 
but 
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Mr.  Adamson.  I  thought  you  made  a  good  deal  higher  rate  on 
excess  ba^age,  and  I  thought  that  I  proved  it  by  that  gentleman 
this  mommg. 

Mr.  Derino.  No. 

Mr.  Adahson.  I  do  not  see  why  you  do  not  hire  a  lawyer  and  gp 
to  suine  somebody  on  this  Indiana  statute. 

Mr.  Derino.  There  are  men  who  know  more  about  it  than  I  do, 
I  have  tried  to  get  them  to  do  that,  but  the  excuse  is  given,  and  I 
will  give  it  to  you.  We  have  met  a  good  deal  of  legislation  in  different 
States  and  we  have  met  some  bills  m  Congress,  all  of  them  supposed 
to  be  in  the  interest  of  thegreat  mass  or  the  citizenship.  Some  of 
them  we  have  opposed.  When  this  bill  passed  in  Indiana,  I  went 
before  the  committee  of  the  house  and  undertook  to  show  the 
unfortunate  features  of  that  biU.  Now,  that  bill  in  Indiana  was 
calculated  to  build  up  10  or  12  great  firms,  and  kill  commercial 
travelers  as  a  class,  and  the  chairman  of  that  committee  said,  "Mr. 
Dering,  if  this  biU  is  as  abominable  as  you  sa3r,  you  have  redress  in 
the  courts."  I  said,  ''WeD,  it  is  an  imposition,  I  claim,  for  j<m 
to  put  it  up  to  us  to  assume  the  odium  of  goins:  into  court  and  hayi^ 
your  action  pronounced  unconstitutional  You  represent  us.  We* 
have  more  employees  in  Indiana  than  there  are  commercial  travelers^ 
and  the  interests  of  those  employees  are  affected  in  a  diametricaUy 
opposite  manner."  Well,  they  passed  it.  I  want  to  say  this:  I  am 
a  man  who  travels  over  55,000  miles  a  year,  and  I  have  been  in  the 
transportation  business  for  twenty-five  years,  and  presumably  I 
know  as  many  commercial  travelers  as  any  man  in  this  room.  I 
meet  hundreds  of  them.  I  will  confide  to  you  that  I  have  had  many 
a  commercial  traveler  traveling  for  big  houses  approach  me  within 
the  last  ten  days  and  say:  ''Go  in."  They  are  hoping  we  will  wia. 
Why?  Because  they  know  that  that  rate,  if  it  goes  into  effect  in 
other  States,  is  death  to  the  commercial  travelers'  institution.  Why! 
Because  a  few  great  houses  would  absorb  the  whole  business. 

The  Chairman.  Has  it  had  that  effect  in  Indiana? 

Mr.  Dering.  It  has  had  that  effect,  in  a  degree,  with  them. 

The  Chairman.  Do  the  commercial  travelers  look  upon  it  that 
wf^?     They  are  most  interested. 

Mr.  Dering.  I  am  a  very  busy  man,  as  all  of  you  here  are,  and  I 
do  not  go  around  asking  these  men  questions. 

The  Chairman.  You  are  not  so  busy  but  that  jou  are  endeavor- 
ing to  present  the  best  interests  of  the  commercial  traveler. 

Mr.  Dering.  The  commercial  traveler  is  my  friend. 

The  Chairman.  I  wanted  to  know  what  they  thought  about  it. 

Mr.  Dering.  The  commercial  traveler  is  in  a  peculiar  position, 
sometimes.  I  am  putting  it  to  you  that  many  commercial  travelei:s 
are  anxious  that  that  rate  be  eliminated  iii  Indiana,  and  for  the 
reason  that  the  greatest  beneficiary  under  that  rate  in  the  State  of 
Indiana  is  a  great  firm  located  in  Chicago.  They  make  more  out  of 
it  than  anybody  else. 

The  Chairman.  What  firm  is  that? 

Mr.  Dering.  I  might  say  Marshall  Field  &  Co.,  presumably. 
Marshall  Field  &  Co.,  I  suppose,  more  than  any  other.  I  have  no 
personal  prejudice  in  the  matter. 

Mr.  Bartlett.  They  are  mighty  fine  people,  I  know;  they  are 
square  dealers. 
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The  Chaibman.  Do  their  men  carry  very  heavy  excess  ba^a^e? 

Mr.  Debing.  Yes;  they  carry  heavy  excess  baggage.  This  point, 
Mr.  Chairman,  you  will  remember  in  this  connection,  that  if  a  man 
ean  go  at  a  lower  proportionate  rate  into  the  small  towns,  at  a  less 

f  proportionate  rate  tnan  a  small  dealer,  it  gives  him  a  very  great  advan- 
age.  That  is  what  this  bill  is  gotten  up  for;  it  enables  tnem  to  visit 
the  smaller  towns  at  a  much  less  proportionate  rate  than  the  small 
dealers.  Take  a  man  that  has  25  pounds  excess;  he  is  traveling  for 
a  small  house.  He  goes  over  here  10  miles  and  he  has  got  25  pounds. 
Now,  under  the  rate  in  Indiana  he  would  pay,  say,  25  cents.  But  a 
man  who  goes  over  there  with  a  ton  would  pav  only  half  a  dollar.  He 
would  pay  25  cents  extra  for  over  25  times  tne  service,  and  he  would 
have  an  immense  advantage.  Your  wife  and  my  wife,  looking  for 
goods— and  you,  going  for  goods  yourself — go  where  there  is  the  best 
exhibit.  That  law  was  passed  in  Indiana  as  special  leg^islation.  I  do 
not  wish  to  be  understood  that  the  members  of  the  legislature  passed 
it  with  that  idea,  but  that  it  was  sought  by  partial  interests  because  it 
was  calculated  to  give  them  a  great  advantage  over  the  smaller  deal- 
ers; and  a  representative  of  one  of  the  greatest  houses  in  the  United 
States  approached  me  and  stated  that  the  interests  of  the  Michigan 
Central  would  be  served  if  I  would  use  my  influence  in  getting  that 
rate  into  some  other  States.  I  declined.  I  said:  ''So  long  as  I  live 
and  am  a  factor  in  making  a  rate  every  commercial  house  in  America, 
whether  large  or  small,  snail  stand  with  an  equal  chance  with  the 
Michigan  Central."    Thank  you. 

The  Chaibman.  I  would  say  that  we  would  Uke  to  have  statements 
aow  from  the  men  who  are  practically  famiUar  with  baggage  matters. 

STATEMEFT  OF  MB.  F.  J.  M'WADE,  OElfEEAL  BAOOAOE  AGEHT 
OF  THE  PEHirSTIVAinA  RAILROAD  COMPAinr. 

Mr.  McWade.  Mr.  Chairman  and  gentlemen,  as  I  understand  the 
matter,  imder  this  bill  it  is  proposed  to  extend  the  definition  of.  bag- 
gage, which  has  heretofore  obtained  ever  since  railroads  were  built,  as 
wearing  apparel  and  the  toilet  effects  of  a  traveler  going  on  a  journey, 
to  include  samples  of  merchandise,  goods,  wares,  and  so  forth,  for  the 
purposes  of  the  commercial  traveler  and  the  owner  of  such  goods.  If 
this  bill  as  it  reads  should  become  a  law  the  practical  result  would  be 
that  a  passenger,  upon  presentation  of  a  ticket  from  Washington  to 
New  York,  or  from  Washington  to  San  Francisco,  could  bring  a  dozen 
wagonloads  of  goods  and  wares,  or  half  a  carload,  and  require  that  to 
be  checked  to  the  destination  of  the  ticket,  whatever  it  might  be. 
That  would  be  tantamount  to  extending  the  passenger-train  service 
to  cover  freight  business ;  because,  if  the  English  language  means  any- 
thing, it  means  that  a  man  can  take  an  unlimited  Quantity  of  goods 
and  wares  and  take  them  on  a  passenger  ticket  ana  sell  those  goods 
and  wares  at  destination.  Such  a  proposition  as  that  would  be  Uttle 
less  than  revolutionary,  and  that  is  one  of  the  grounds  of  our  objection 
to  it. 

Mr.  Staffobd.  How  many  baggage  cars  do  they  generally  carry  on 
t  U  mi  ted  train? 

Mr.  McWade.  One;  and  what  we  claim  is  that  this  bill  would  com- 
pel the  railroad  company  to  carry  goods,  wares,  and  merchandise  on  a 


Digitized  byVjOOQlC 


BILLS  AFFECTING  INTERSTATE  COMMERCE.  979 

railway  ticket  to  destination,  and  not  only  carry  samples,  but  the 
goods  themselves  for  sale. 

Mr.  Adamson.  I  suppose  the  custom  of  carrying  baggage  originated 
in  the  desire  of  the  traveler  to  have  his  wardrobe  and  toilet  arrange- 
ments with  him? 

Mr.  McWade.  Yes;  that  originated  when  the  raiboads  were  new, 
and  about  all  the  baggage  that  a  man  had  used  to  consist  of  a  carpet- 
bag or  a  haircloth  tnmk. 

Mr.  Adamson.  And  all  he  had  was  a  change  of  clothing  and  his 
toilet  articles? 

Mr.  McWade.  Yes;  a  few  small  possessions.  i 

Mr.  Adamson.  It  never  contemplated  his  carrying  along  the  mate- 
rial of  a  mercantile  business  as  an  appendage? 

Mr.  McWade.  It  certainly  never  contemplated  compelling  the 
railroad  company  to  carry  merchandise,  intended  for  sale  at  destina- 
tion, on  passenger  trains. 

Mr.  Bartlbtt.  That  is  the  construction  you  put  upon  this  part  of 
section  1: 

Receive  and  transport  with  each  passenger  tendering  the  same  the  baggsA^e,  includ- 
ing the  sample  baggage  of  such  passenger,  not  exceeding  one  hundred  and  fifty  pounda 
for  an  adult  and  seventy-five  pounds  for  a  minor  less  than  twelve  years  of  age,  and  such 
baggage  shall  be  carried  witnout  compensation  other  than  the  passenger  transporta- 
tion cnaii^e.  All  baggage,  including  sample  baggage  as  defined  oy  this  act,  in  excess 
of  the  weights  here  specified  is  hereby  declared  to  oe  excess  baggage. 

Mr.  McWade.  Does  it  not  say  later  in  the  bill  "goods,  wares," 
and  so  forth? 

Mr.  Bartlett.  Yes;  "of  commercial  travelers  or  their  employers." 

Mr.  McWade.  Yes. 

Mr.  Bartlett.  That  is  in  section  2. 

Mr.  McWade.  Might  it  not  be  his  purpose  to  sell  those  goods  at 
destination? 

Mr.  Bartlett.  It  might. 

Mr.  McWade.  Then  we  are  compelled  under  this  law  to  carry  them 
on  presentation  of  a  ticket 

Mr.  Bartlett.  It  looks  like  you  are. 

Mr.  McWade.  Yes. 

Mr.  BLennedy.  How  long  have  you  been  connected  with  the 
baggage  business? 

Mr.  McvVade.  It  is  so  long  that  I  have  to  stop  and  think  a  little. 
It  is  about  thirty  years. 

Mr.  Kennedy.  Could  vou  tell  us  how  the  baggage  carried  bjr  the 
commercial  traveler  has  been  increased  in  quantity  during  that  timet 
Is  it  greater  in  quantity  now  than  it  used  to  be? 

Mr.  Mc  rV  ADE.  Far  greater;  yes,  sir;  it  was  a  system  that  sprang  up 
and  grew  gradually,  the  system  of  seUing  goods  by  sample  in  this 
country. 

Mr.  Kennedy.  I  suppose  fifteen  or  twenty  years  ago  it  would  be  a 
remarkable  thing  for  a  drummer  to  have  1,500  pounds  of  samples? 

Mr.  Mc^Vade.  Oh,  yes;  it  has  very  materially  increased;  and  while 
we  have  no  direct  proof,  because,  checking  30,000  or  35,000  trunks 
a  day,  we  can  not  follow  those  trunks  up  to  destination  and  see  what 
people  do  with  them;  we  suspect  altogether  there  is  a  prettv  large 
percentage  of  that  kind  of  goods — that  is,  of  goods  for  sale  at  clestina- 
tion,  and  I  think  if  it  was  authorized  by  law  the  amount  would  be 
heavily  increased. 
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Mr.  Stafford.  You  do  not  mean  to  maintain  that  the  cominerciaJ 
travelers  of  large,  reputable  houses  will  engage  in  carrying,  in  their 
trunks  of  samples,  the  goods  that  they  sell  throughout  the  country? 

Mr.  McWade.  I  do  not  mean  to  imply  anything,  but  I  mean  to  say 
that  if  this  bill  is  passed  in  the  language  that  is  used,  if  it  suited  the 
owners  of  that  baggage  to  do  that  with  it  we  would  be  compelled  to 
carry  it  for  them. 

Mr.  Stafford.  You  said  that  you  conjectured  that  that  might  be 
the  practice. 

Mr.  McWade.  Yes. 

Mr.  Stafford.  And  I  was  asking  if  you  believed  that  that  was  the 
practice  of  commercial  travelers  of  reputable  commercial  houses? 

Mr.  McWade.  I  do  not  know.     I  could  not  answer  that  question. 

The  Chairman.  Do  you  make  any  effort  to  prevent  that  now? 

Mr.  McWade.  No,  sir;  it  is  impracticable  to  do  it.  How  could  we 
Ao  it? 

The  Chairman.  I  do  not  know.  Do  you  accept  all  sample  ba^age 
that  is  presented  to  you? 

Mr,  McWade.  I  have  heard  occasionally  of  reports  in  the  South- 
west or  somewhere  out  West  where  it  was  known  that  some  one  who 
had  checked  baggage  from  New  York  was  selling  it  there  out  of  trunks, 
but  I  could  not  follow  those  matters  up,  and  I  am  not  concerned  in 
that,  particularly. 

The  Chairman.  Does  your  road  accept  all  the  sample  baggage 
that  is  presented  to  it  for  carriage? 

Mr.  McWade.  Yes. 

The  Chairman.  Without  question? 

Mr.  McWade.  Without  question;  yes,  sir. 

Mr.  Richardson.  Why  clo  you  do  that?  Is  it  because  you  have 
not  ^ot  any  authority  to  unlock  a  man's  trunks  and  see  what  he  has 
got  m  there,  and  you  do  not  want  that  authority? 

Mr.  McWade.  Ino. 

Mr.  Richardson.  You  do  not  want  it,  do  you? 

Mr.  McWade.  We  presume  that  it  is  proper  matter  for  checking. 

Mr.  Adamson.  The  drummer  does  not  make  any  secret  about  the 
contents  of  his  sample  cases  ? 

Mr.  McWade.  We  do  not  make  any  question  about  it. 

Mr.  Adamson.  Does  the  Indiana  drummer  tondav  get  his  samples 
shipped  as  excess  baggage  at  a  lower  rate  than  as  freight? 

Mr.  McWade.  I  was  rather  surprised  that  this  rate  question  was 
raised,  because  these  gentlemen  this  morning  expressly  disclaimed 
anv  contention  to  brinjg  that  up. 

Mr.  Adamson.  It  might  affect  the  matter  to  know  that  for  haulins 
baggage  on  a  special  train  you  get  a  Uttle  higher  price  as  a  speciiu 
facility  than  for  doing  it  on  a  freight  train. 

Mr.  McWade.  I  wiD  say  that  for  three-quarters  of  the  business 
the  freight  rate  is  no  higher  than  it  was  twenty  years  ago. 

Mr.  Knowland.  What  is  the  rate  from  New  York  to  Chicago? 

Mr.  McWade.  I  could  not  give  you  that.  It  is  practically  what  it 
was 

Mr.  Adamson.  I  am  not  talking  about  lowering  rates;  I  am  asking 
if  you  haul  it  as  excess  baggage  at  a  lower  rate  tnan  if  you  hauled  it 
as  freight.  That  is  what  the  gentleman  said  was  done  in  Indiana. 
That  is  not  done  on  your  trains? 
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Mr.  McWade.  No,  sir;  if  this  bill  as  originally  drafted,  requiring 
the  rate  to  be  12^  per  cent  for  100  poun^  of  the  ticket  rate,  had 
passed,  in  very  many  cases  we  would  carry  so-called  sample  baggage 
a  distance  of  40  miles  or  less  at  about  one-fourth  of  the  freight  rate. 

Mr.  Adamson.  I  am  talking  about  what  you  do  now. .  This  bill 
has  not  passed  yet. 

Mr.  McWade.  Yes;  no,  sir. 

Mr.  Adamson.  Is  it  true  now  that  you  haul  excess  baggage  at  a 
less  rate  per  hundred  pounds  than  you  would  haul  it  for  irit  was  on 
a  freight  train  as  freight? 

Mr.  McWade.  No,  sir;  we  do  not. 

Mr.  Adamson.  That  is  all  I  wanted  to  know. 

Mr.  McWade.  Yes. 

The  Chaibman.  You  charge  a  considerably  higher  price,  do  you 
not? 

Mr.  McWade.  I  did  not  go  into  that  question  at  all. 

The  Chaibman.  Do  you  not  charge  about  the  same  as  express  rates? 

Mr.  McWade.  About. 

The  Chaibman.  That  has  been  my  experience. 

Mr.  McWade.  About.  The  rate  per  hundred  pounds  from  here 
to  New  York  is  95  cents.  I  beUeve  it  has  been  that  for  twenty  years. 
What  the  freight  rate  is  per  hundred  pounds  I  do  not  know. 

Mr.  Bartlett.  It  is  about  one-half  that. 

Mr.  McWade.  Well,  Mr.  Chairman,  this  has  already  been  referred 
to  at  some  length,  but  I  will  just  add  that,  as  if  it  would  not  be  enough 
to  compel  us  to  carry  merchandise  for  sale  if  it  suited  the  purposes 
of  the  owners  of  the  baggage  to  do  so,  we  are  further  called  upon  to 
discriminate  in  favor  of  a  small  class — as  Mr.  Deering  says,  not  over 
15  per  cent — and  carry  it  in  all  cases  on  the  same  train  with  the  pas- 
senger. As  you  are  aware,  the  free  allowance  of  baggage  is  150 
pK)unds  without  further  charge,  and  thus  the  price  of  the  passenger 
ticket  is  more  liberal  than  in  any  other  place  on  the  globe,  with  the 
possible  exception  of  England,  on  a  first-class  ticket;  less  than  that 
on  a  second-class  ticket  in  England.  Nowhere  on  the  globe  is  the 
allowance  as  much;  and  it  is  impossible  to  carry  even  this  personal 
baggage,  invariably  and  under  all  circumstances,  on  the  same  train 
witn  the  passenger.  There  is  always  the  intention  and  the  effort  to 
do  so. 

Mr.  Babtlett.  Frequently  a  passenger  wants  his  baggage  to  go 
ahead  of  him,  does  he  not? 

Mr.  McWade.  Very  frequently. 

Mr.  Babtlett.  I  do,  very  often.  . 

Mr.  McWade.  As  I  say,  there  is  always  the  effort  and  intention  to 
do  so  on  the  part  of  the  carrier,  but  occasional  exceptions  to  the  rule 
can  not  be  avoided.  There  are  exceptionally  heavy  movements  at 
times  which  can  not  be  foreseen,  and  for  which  the  baggage-car  space, 
ordinarily  sufficient,  is  inadequate,  necessitating  the  dispatcn  of 
some  of  the  baggage  by  following  trains.    There  are  times  also, 

Sarticularly  in  the  summer  season,  when  it  is  necessary  and  expe- 
ient  to  load  baggage  cars  soUd  with  baggage  and  dispatch  them  oy 
any  trains  which  are  enabled  to  haul  them.  Then,  again,  there  are 
other  occasions,  such  as  mark  the  great  rush  of  travel  homeward 
from  the  seashore  and  mountains  in  the  summer  time,  when  we  have 
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to  make  up  whole  trains  of  baggage  cars,  containing  nothing  else,  and 
dispatch  them  over  the  road. 

Mr.  Bartlett.  And  sometimes  it  takes  weeks  to  get  them  to  their 
destination? 

Mr.  McWade.  Of  course,  there  is  great  difBcultj^  at  the  Grand 
Central  Station  in  New  York,  and  at  Twenty-third  street,  every 
autumn;  but  it  does  not  last  long.  To  differentiate  between  different 
kinds  of  baggage,  to  put  one  kmd  in  a  category  by  itself  and  then 
compel  the  railroads  to  carry  it  on  the  same  train,  in  all  cases,  with 
its  owners,  regardless  of  the  rights  and  interests  of  the  great  mass  of 
the  other  passengers,  we  submit  would  grossly  violate  all  considera- 
tions of  reason  and  equity.    That  is  about  all!  would  have  to  say. 

The  Chairman.  If  this  bill  were  a  law,  in  what  respect  would  you 
be  compelled  to  act  differently  from  what  you  now  act  with  regard 
to  this  baggage? 

Mr.  McWade.  Well,  we  would  have  to  carry  what  anybody 
offered. 

The  Chairman.  Do  you  not  now  carry  it? 

Mr.  McWade.  Yes. 

The  Chairman.  What  I  want  to  know  is,  in  what  way  would  this 
bill,  if  enacted  into  law,  compel  you  to  differ  from  your  present 
methods  of  acting? 

Mr.  McWade.  It  would  compel  us  to  differ  in  this,  that  we  would 
have  to  carry  it  on  the  same  train  with  the  passenger.  We  are  not 
compelled  to  do  that  now,  and  when  we  can  not  do  it  we  do  not  do  it. 

The  Chairman.  That  is  one  difference.  What  other  difference  is 
there? 

Mr.  McWade.  The  other  difference  is  that  we  would  be  compelled 
to  carry  whatever  anybody  might  offer  in  the  way  of  goods  for  sale. 

The  Chairman.  That  is  an  assumption  on  your  paJt.  You  now 
carry  anything  that  is  offered? 

Mr.  McWade.  We  now  carry  anything  that  is  offered;  yes,  sir. 

The  Chairman.  So  that  the  law  would  not  change  your  situation 
any  at  all  as  to  that? 

Mr.  McWade.  No,  sir. 

The  Chairman.  From  what  you  now  do? 

Mr.  McWade.  No,  sir. 

The  Chairman.  Is  there  anything  else  that  it  would  make  a  change 
in? 

Mr.  McWade.  Nothing  that  I  know  of,  except  in  the  matter  of  the 
rates.     That  is  not  touched  upon  in  this  bill. 

The  Chairman.  There  is  no  rate  fixed  in  this  bill? 

Mr.  McWade.  No. 

The  Chairman.  So  far  as  the  first  proposition  is  concerned,  if  we 
should  compel  the  sample  baggage  to  oe  carried 

Mr.  McWade.  Yes* 

The  Chairman  (continuing).  Without  stating  what  train  it  should 
go  on,  that  would  eliminate  that  objection? 

Mr.  McWade.  That  is,  that  it  should  be  carried  on  the  same  train 
with  the  passenger? 

The  Chairman.  No;  simply  stating  that  the  extra  baggage  shall  be 
carried,  without  stating  what  train  it  is  to  go  on.  There  is  no  law 
now  that  says  that  the  personal  baggage  shall  go  on  the  train  with 
the  man  who  owns  it. 

Mr.  McWade.  No. 
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The  Chairman.  Supposing  we  should  strike  out  from  the  bill  that 
part  which  says  that  the  baggage  shall  be  carried  with  the  passenger, 
as  required  by  this  act. 

Mr.  McWade.  Yes. 

The  Chairman.  And  simply  require  you   to  carry  sample  bag- 

je 


McWade.  Yes. 

The  Chairman.  As  you  now  carry  extra  baggage.  That  would 
eliminate  your  first  objection? 

Mr.  McWade.  You  mean  to  say,  then  we  would  be  willing  to  have 
the  lawpassed ? 

The  Chairman.  That  is  what  I  am  trying  to  find  out. 

Mr.  McWade.  No;  we  would  not. 

The  Chairman.  What  objection  have  you  to  that  part  of  it? 

Mr.  McWade.  I  have  this  objection,  that  the  baggage  service  is 
primarily  organized  for  the  transportation  of  the  wearing  apparel  and 
personal  effects  of  the  great  mass  of  the  pubHc  that  comprises  our 
principal  travel,  and  my  objection  would  be  that  it  is  now  voluntary 
on  our  part,  and  we  will  do  the  best  we  can,  but  if  at  any  time  tM 
exigencies,  the  interests,  of  the  great  mass  of  the  pubUc  required  it, 
we  would  be  deprived  of  all  our  discretion  to  regulate  it,  and  dis- 
patch it. 

The  Chairman.  Then  your  objection  is  to  being  required  to  carry 
sainple  ba^age  at  all? 

Mj.  McWade.  No,  sir;  our  objection  is  that  we  do  not  wish  to  be 
deprived  of  the  power  to  regulate. 

The  Chairman.  There  is  nothing  in  here  which  would  deprive  you 
of  the  power  to  regulate. 

Mr.  McWad:e.  Yes,  there  is,  if  it  is  passed  as  a  law. 

The  Chairman.  No,  I  am  talking  of  section  1.  There  is  nothing 
in  there  to  regulate  anything,  except  to  require  you  to  carry  the 
sample  baggage  and  excess  baggage.  Now,  have  you  any  objection 
to  being  required  to  carry  sample  baggage  in  the  same  way  that  you 
carry  personal  baggage  and  carry  excess  baggage? 

Mr.  Mc\Yade.  I  would  obj"ect  to  it — that  is,  to  being  compelled  to 
do  it  by  law. 

Mr.  KiCHARDSON.  Do  you  not  carry  it  now  without  the  law? 

Mr.  McWade.  We  carry  it  without  the  law. 

Mr.  Richardson^  You  carry  the  commercial  baggage,  as  I  under- 
stand it;  you  carry  it  as  you  please? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  You  put  it  on  a  freight  car? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  You  do  not  put  it  on  a  baggage  car? 

Mr.  McWade.  Yes;  but  that  is  voluntary  on  our  part. 

Mr.  Richardson.  It  is  voluntary  on  your  part;  you  put  it  where 
you  please? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  Would  it  alter  your  position  if  this  law  were 
passed,  in  any  wav,  shape,  or  form,  so  that  if  you  lost  a  commercial 
shipment  you  could  not  put  in  a  defense  according  to  what  you  have 
been  doing  heretofore;  could  you  put  in  as  a  defense  that  that  man 
ought  to  have  shipped  that  by  baggage,  and  therefore  you  will  not  pay 
him  at  all? 
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Mr.  XIcWade.  We  never  refuse  to  pay  him. 

Mr.  Richardson.  You  never  refuse? 

Mr.  McWade.  No,  sir. 

Mr.  Kennedy.  I  understand  you  fear  if  this  law  was  passed,  then 
there  might  be  so  much  of  this  Baggajje  come  to  you  that  thev  would 
demand  of  vou  to  carry  that  you  would  not  be  able  to  carry  baggage 
for  others  that  were  onering  wearing  apparel? 

Mr.  McWade.  Yes. 

Mr.  Kjinnedy.  They  would  overcrowd  your  cars? 

Mr.. Mo  Wade.  They  would  overcrowd  our  cars;  particularly  if  they 
were  allowed  to  carry  goods  for -sale. 

Mr.  Kennedy.  Then  might  there  not  be  an  amendment  that  you 
could  sugg^t,  correcting  that  feature  of  this  bill? 

Mr.  McWade.  I  do  not  know  what  I  could  suggest.  I  would  not 
like  to  suggest  anything  that  would  take  the  power  to  regulate  that 
business  out  of  the  hands  of  the  railroads,  if  exigencies  might  arise. 
It  is  in  a  sense  voluntarv  now,  and  it  would  be  made  involuntary  then, 
for  all  time.  It  would  not  make  any  difference  whether  we  would 
like  to  change  it  then  or  not. 

The  Chairman.  You  say  it  is  voluntary  now.  I  do  not  understand 
what  you  mean. 

Mr.  McWade.  Well,  it  is  voluntary  in  the  sense  that  it  is  not  abso- 
lutely required  by  law. 

The  Chairman.  Are  you  permitted  to  carry  anything  that  is  not 
fixed  by  law? 

Mr.  McWade.  Are  we  committed  to? 

The  Chairman.  Are  you  permitted  to? 

Mr.  McWade.  No,  sir;  wnat  we  are  permitted  to  carry  or  what  a 
passenger  is  entitled  to  have  carried,  under  his  ticket,  is  defined  as  his 
wearing  apparel  and  toilet  effects,  and  so  forth. 

The  Chairman.  You  can  not  carry  the  commercial  sample  bag- 
gage of  one  man  and  refuse  to  carry  it  for  another? 

Mr.  McWade.  Oh,  no ;  certainly  not. 

The  Chairman.  It  is  voluntary  with  you  to  do  business  at  all,  from 
your  point  of  view? 

Mr.  McWade.  It  certainly  is  voluntary 

The  Chairman.  If  your  railroads  would  undertake  to  stop  doing 
business,  you  would  ascertain  very  quickly  that  it  was  not  voluntary. 

Mr.  McWade.  We  do  not  contend  that  it  is  voluntary,  but  we  do 
not  want  to  be  compelled  to  carry  it  under  circumstances  that  might 
arise  to  the  detriment  of  the  traveling:  public. 

The  Chairman.  You  do  it  now,  and  you  say  you  do  not  want  to  do 
it.     Why  do  you  do  it,  if  you  do  not  want  to  do  it? 

Mr.  McWAi)E.  We  do  it  within  bounds. 

The  Chairman.  You  do  it  under  any  bounds  that  are  submitted 
to  you? 

Sir.  McWade.  There  never  have  been  any  bounds.  We  would 
expect  very  soon  to  be  within  bounds  if  this  law  should  pass.  There 
would  be  a  great  freight  traffic  done  in  our  baggage  cars. 

Mr.  Richardson.  I  can  not  understand,  if  you  are  doing  it  now, 
freely  and  without  objection  on  the  part  of  the  common  carriers,  if  a 
Jaw  should  be  passed  requiring  you  to  do  it,  why  you  should  object 
to  it. 

Mr.  McWade.  But  it  is  limited  now. 
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Mr.  Richardson.  This  is  the  provision  you  object  to? 

Mr.  McWade.  Yes;  the  amount  is  limited,  and  it  is  limited  to 
wearing  apparel,  and  so  forth. 

The  Chairman.  We  are  trying  to  find  out  about  it. 

Mr.  McWade.  Do  you  not  understand  that  we  might  be  called  upon 
under  this  bill,  which  would  permit  goods  for  sale  to  be  carried  to 
destination,  to  carry  a  great  deal  more  than  we  do  now? 

The  Chairman.  I  thmk  not.  If  this  bill  should  be  enacted,  this 
committee  would  take  charge  of  anything  of  that  kind.  But  the  bill 
is  drawn,  and  you  fear  that  it  will  not  be  properly  corrected  by  the 
committee  to  cover  such  things,  without  being  against  the  principle 
of  the  bill.  Nobody  is  going  to  permit  a  bill  to  be  passed  that  will 
permit  the  carryinij  of  freight  on  fast  passenger  trains. 

Mr.  McWAde.  Tnat  is  the  way  the  Dill  reiwis  now. 

The  Chairman.  That  is  your  construction  of  the  bill,  merely. 

Mr.  Bartlett.  You  said  that  the  rate  for  excess  baggage  is  ordi- 
narily about  the  express  rate  ? 

Mr.  McWade.  Is  ordinarily  about  the  express  rate;  yes,  sir. 

Mr.  Bartlett.  Now,  you  think  men  who  intended  to  sell  goods, 
commercial  travelers,  would  put  in  and  carry  any  considerable 
amoimt  of  goods  at  the  express  rate  when  they  could  send  it  by  freight 
for  one-third  or  one-half  as  much? 

Mr.  McWade.  They  could,  in  many  instances. 

Mr.  Bartlett.  Do  you  suppose  they  would  do  that  in  many  cases, 
ordinarily? 

Mr.  McWade.  They  might;  yes,  sir.  They  do  sell  those  samples 
that  are  capable  of  being  sold  as  samples  at  destination. 

Mr.  Bartlett.  I  did  not  ask  you  that  question.  You  said  that 
you  would  have  to  accept  goods  intended  for  sale ;  not  simply  samples? 

Mr.  McWade.  Yes. 

Mr.  Bartlett.  Under  this  construction  of  this  second  section,  if 
anyone  offered  you  baggage  which  contained  goods  for  sale  for  carry- 
ing on  their  business,  m  excess  of  such  and  such  an  amount,  you 
would  charge  them  the  excess  baggage  rate,  which  is  about  the  express 
rate? 

Mr.  McWade.  Yes. 

Mr.  Bartlett.  Now,  would  a  man  engaged  in  doing  business  to 
any  considerable  extent  pay  you  express  rates  for  his  goods,  for  carry- 
ing his  baggage,  which  he  could  very  readily  send  by  freight  at  a  much 
less  rate? 

Mr.  McWade.  In  distances  of  40  miles  he  could  send  them  for 
one-fourth  of  the  freight  rate. 

Mr.  Richardson.  If  you  were  at  home  now  on  your  road,  and  a 
mercantile  man,  a  broker,  should  come  up  and  give  you  10  trunks, 
these  bi^  trunks,  you  would  send  them  oft  for  him? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  You  would  ship  them  to  wherever  he  directed 
you  to? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  What  would  be  the  difference  if  this  were  to 
become  a  lajv? 

Mr.  McWade.  I  should  expect  that  where  there  are  10  now  there 
might  be  25  if  this  became  a  law. 
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Mr.  Richardson.  I  am  not  asking  you  about  what  might  be,  but  I 
am  talkmg  about  what  is. 

Mr.  McWade.  Yes. 

Mr.  Richardson.  What  is  the  fact?  If  the  10  trunks  are  there 
and  you  receive  them  from  the  broker  and  ship  them,  what  difference 
would  there  be  about  shipping  those  trunks  as  you  ship  them  now 
and  as  you  would  do  it  if  tnis  bill  were  to  become  a  law?  How  would 
it  affect  that  shipment? 

Mr.  McWade.  It  would  not  affect  that  shipment,  except  if  that 
shipment  contained  goods  for  sale  it  would  be  a  lawful  transaction  on 
the  part  of  the  commercial  man,  and  it  is  not  now. 

Mr.  Richardson.  You  said  that  it  might  be  25  trunks  instead  of 
10.     If  he  was  to  offer  you  25  trunks  you  would  ship  them  now? 

Mr.  McWade.  Yes;  of  course,  I  would  have  no  recourse  if  it  was 
permitted  by  law  to  do  it.  Now  we  have  a  defense  against  such  an 
increase  as  that. 

Mr.  Richardson.  What  is  your  defense? 

Mr.  McWade.  We  can  fight  it.     It  is  unlawful. 

Mr.  Richardson.  On  the  ground  that  it  was  not  baggage? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  You  would  fight  it  on  the  ground  that  it  was  not 
baggage? 

Mr.  McWade.  Yes. 

Mr.  Richardson.  And  the  railroad  would  escape  from  it"  by  that 
plea  of  defense  ? 

Mr.  McWade.  Yes.  Of  course,  Mr.  Mann  says  that  he  can  have 
this  bill  so  drawn  as  that  it  will  mean  something  else  than  what  it 
means  now;  but  as  it  reads  now  he  could  increase  that  shipment 
from  10  to  25  trunks  full  of  goods  and  seU  them  at  destination. 

Mr.  Richardson.  But  if  he  hands  you  10  trunks  now  for  transpor- 
tation, you  do  not  charge  him  like  you  do  for  personal  baggage  now? 

Mr.  McWade.  We  charge  him  excess  weight,  yes,  sir;  the  same  as 
personal  baggage. 

Mr.  Richardson.  The  same  as  personal  baggage? 

Mr.  McWade.  The  same  as  personal  baggage.  There  is  no  discrim- 
ination.    It  is  all  assumed  to  oe  baggage,  at  excess  rates. 

Mr.  Richardson.  Then  the  only  distinction  in  tliis  law,  as  I  can  get 
it  from  you,  is  that  if  the  law  was  passed  you  would  be  cut  out  of  that 
defense  that  you  can  make  now — that  is,  that  it  was  not  baggage,  and 
therefore  the  common  carrier  can  escape  ? 

Mr.  McWade.  No,  sir;  that  is  not  the  point.  The  point  is,  that  if 
this  is  passed  the  element  of  voluntariness  is  taken  from  us,  and  there 
is  no  power  to  regulate  it  if  we  want  to. 

Mr.  Bartlett.  You  mean  by  that,  if  a  man  comes  up  and  gives  you 
an  extraordinary  number  of  trunks,  which  it  is  apparent  are  not 
intended  for  liis  business,  you  can  decline  to  carry  them  now?  Under 
this  bill  you  could  not.     Is  that  what  you  mean? 

Mr.  McWade.  Yes;  and  if  we  found  out  afterwards  that  he  had 
violated  the  law  we  could  prosecute  him  for  it. 
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STATEXEFT  OF  MB.  W.  M.  SKUOnBB,  OElfEEAL  BAGGAGE  AGEISTT 
IfEW  TOBK  CEBTBAL  AND  HUDSOIT  BIVEB  BAHBOAD, 
ALBANY,  N.  T. 

Mr.  Skinkeb.  If  the  chairman  will  permit  me,  I  would  like  to 
attempt  to  make  a  little  bit  more  clear  what  Mr.  McWade  has  tried 
to  sav  about  the  objection  to  the  principle  of  the  bill  recognizing 
samples  of  merchandise  as  baggage  and  the  language  as  it  is  laid  out 
here.  I  am  not  sure  that  under  the  interpretation  of  this  bill  any 
goods  or  wares  packed  in  trunks  belonging  to  commercial  travelers 
or  their  employers  would  not  be  accepted  and  checked  as  baggage. 
It  has  been  asked,  if  we  are  now  accepting  them,  why  should  we  object 
to  such  an  enactment  ?  We  do  accept  legitimate  samples  of  merchan- 
dise, and  we  occasionally  run  across  illegitimate  shipments  of  that 
character.  For  instance,  a  large  business  nas  a  store  in  one  town  and 
some  50  or  100  miles  away  they  have  another  store.  It  is  a  verjr  easy 
matter  for  them  to  pack  up  a  lot  of  sample  trunks  of  goods  to  inter- 
change between  these  stores  and  take  them  to  the  baggage  room,  and 
if  we  nandle  these  sample  trunks  as  baggage,  present  a  ticket  sufficient 
to  cover  the  baggage,  and  get  it  through  for  nothing.  There  would 
not  be  any  charge. 

The  Chaibman.  They  can  do  that  now.  You  have  no  way  of 
avoiding  that. 

Mr.  Skinneb.  We  have  this  way.  We  are  supposed  to  be  alert  and 
to  watch  the  movements  of  baggage  over  our  road,  and  I  am  free  to 
confess  that  we  have  found  several  such  instances  in  the  past,  and 
have  called  the  attention  of  the  offenders  to  the  violation  of  the  law, 
and  have  succeeded  in  stopping  it. 

Mr.  RiCHABDSON.  What  did  you  mean  when  you  said  thev  would 
present  a  large  number  of  trunks  with  merchandise  of  that  sort 
packed  in  them  going  to  another  store  that  they  owned;  that  they 
would  present  that  many  tickets  and  they  would  have  it  transported 
free? 

Mr.  Skinneb.  That  is  what  they  did.  They  would  present  a 
mileage  book  and  would  request  us  to  take  out  for  five  passengers. 
If  they  had  750  pounds  of  baggage,  it  did  not  cost  them  anything. 
Every  traveler  uses  up  this  mileage  without  baggage.  The  great 
majority  of  people  in  tnis  country  use  mileage  without  any  baggage. 
It  is  ea^  to  dispose  of  a  ticket  with  a  canceled  baggage  privilege. 

The  <&AiBMAN.  They  could  not  send  five  trunks  anyway,  sinless 
they  sent  five  people. 

Mr.  Skinneb.  Vve  do  not  require  that  a  man  should  present  five 
passengers  with  his  baggage.  \v  e  are  daily  checking  baggage  with  as 
many  as  ten  tickets.  The  porter  of  the  hotel  will  bring  the  tickets 
down,  and  the  passenger  does  not  show  up  at  aU. 

The  Chaibman.  You  are  accepting  baggage  for  transportation 
without  collecting  the  excess  on  it? 

Mr.  Skinneb.  Yes,  sir. 

The  Chaibman.  Although  under  the  Hepburn  biU  you  are  liable 
to  penalties  for  doing  so. 

Mr.  Skinneb.  This  bill  says  that  we  shall  accept  excess  baggage, 
and  if  a  man  has  10  tickets  and  a  certain  lot  of  baggage,  the  baggage 
goes  on  those  10  tickets. 
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The  Chairman.  But  the  man  has  to  buy  the  tickets  first,  does 
he  not? 

Mr.  Skinner.  He  does;  ves,  sir:  but  he  can  have  a  mileage  book. 

The  Chairman.  WeU,  take  a  mileage  book.  If  I  present  a  mileage 
book  to  you,  how  many  trunks  will  you  check  on  that? 

Mr.  Skinner.  We  would  check  according  to  how  many  passengers 
you  said  were  going  with  them. 

The  Chairman.  You  would  take  my  word  for  it? 

Mr.  Skinner.  We  accept  your  statement  as  to  how  many  passen- 
gers are  going  on  that  mileage  book. 

Mr.  Richardson.  Do  you  allow  anybody  except  the  purchaser  of 
the  mileage  book  to  ride  on  that  mileage  ticket? 

Mr.  Skinner.  Yes,  sir. 

Mr.  Richardson.  I  thought  you  did  not  allow  anybody  except 
the  man  who  purchased  the  thousand-mile  ticket  to  ride  on  that 
mileage. 

Mr.  Skinnef.  The  New  York  Central  mileage  book  is  absolutely 
without  restriction. 

Mr.  Bartlett    So  is  the  Pennsylvania  mileage  book. 

Mr.  Washburn.  When  the  mileage  book  is  presented,  you  do  not 
inquire  how  many  passengers  are  going;  you  take  as  many  trunks  as 
are  offered  until  the  baggage  slips  are  exhausted? 

Mr.  Skinner.  Oh,  no,  sir. 

Mr.  Washburn.  You  do  inquire  how  many  are  going? 

Mr.  Skinner.  Yes;  particularly  if  there  is  excess  ba^age.  If 
there  is  more  than  150  pounds,  the  baggage  man  says,  *' How  many 
passengers  have  you?"  We  take  their  word  for  it.  We  have  got  to 
take  their  word  for  it. 

The  Chairman.  Why  does  a  traveler  pay  any  excess  baggage? 

Mr.  Skinner.  This  bill  says  we  must  taKe  samples  of  merchandise 
as  baggage.  As  I  have  already  told  you,  we  honor  as  many  tickets 
as  are  presented  in  connection  with  one  lot  of  personal  baggage;  but 
when  we  come  to  samples  of  merchandise,  we  say  we  will  check  free 
150  pounds  of  samples  of  merchandise. 

Tne  Chairman.  JBut  how  do  you  know  what  it  is?  You  said  if  I 
presented  you  a  mileage  ticket  and  told  you  I  had  ten  passengers  to 
go,  you  would  check  me  ten  trunks? 

Mr.  Skinner.  I  say  that  is  the  abuse  that  would  come  up  under 
this  bill. 

The  Chairman.  I  understood  you  to  say  that  that  is  what  you  do 
now.  , 

Mr.  Skinner.  No;  you  misunderstood  me,  Mr.  Chairman.  I  said 
that  that  is  the  abuse  that  would  come  up  under  tlus  biU  if  it  became 
a  law;  that  a  man  could  present  as  many  tickets  as  he  could  find 
around  the  house,  and  say  ''These  will  cancel  my  excess.'* 

The  Chairman.  But  he  would  have  to  buy  the  tickets  first? 

Mr.  Skinner.  No,  I  beg  to  differ  with  the  chairman,  they  do  not 
have  to,  and  they  have  not  had  to  buv  them. 

The  Chairman.  I  would  like  to  fincf  that  place  where  they  do  not 
have  to  buy  tickets. 

Mr.  Skinner.  It  would  perhaps  surprise  the  chairman  if  I  should 
say  that  in  certain  instances  of  the  kind  on  the  New  York  Central 
it  has  been  known  that  a  man  has  called  out  in  the  waiting  room, 
"Anybody  going  to  such  a  place  without  baggage?''  He  wanted  to 
borrow  their  tickets. 
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The  Chairman.  That  is  another  proposition.  That  has  not  any- 
thing to  do  with  this. 

Mr.  Skinner.  That  is  what  I  am  coming  to.  This  law  savs  that 
we  must  carry  samples  of  merchandise  as  baggage.  Under  our 
present  regulations  we  allow  but  one  ticket  for  samples  of  merchan- 
dise, unless  the  man  says,  **Thi8  man  is  my  helper,  or  *'a  member 
of  the  firm,''  or  he  has  his  wife  with  him  and  some  of  her  goods 
are  packed  in  one  of  thoslB  trunks.  We  hmit  it  to  those  people  in 
order  to  stop  this  abuse. 

The  Chairman.  You  have  a  different  system  from  that  of  the 
Michigan  Central? 

Mr.  Skinner.  No;  our  rule  is  just  the  same. 

The  Chairman.  The  gentleman  from  the  Michigan  Central  testified 
that  they  made  no  such  inquiiy  about  such  a  thmg. 

Mr.  Skinner.  No;  our  rule  is  just  the  same.  We  recognize  sam- 
ples of  merchandise,  and  we  transport  150  pounds,  and  the  limit 
of  value  is  $100,  unless  a  greater  value  is  stipulated  at  the  time  of 
checking.     That  is  our  rule. 

^  Mr.  Richardson.  I  know  people  are  required  to  sign  these  mileage 
tickets,  to  put  their  names  on  them^  and  I  can  not  understand  how 
others  can  oe  allowed  to  use  those  tickets. 

Mr.  Bartlett.  That  is  the  rule  on  the  Southern  road. 

Mr.  Richardson.  Your  rule  must  be  different  from  that. 

Mr.  Skinner.  Our  mileage  book  is  a  very  liberal  one.  There  are 
absolutely  no  restrictions  or  exceptions  on  it,  except  that  it  expires 
one  year  from  the  date  of  sale. 

Mr.  Richardson.  It  is  possible  to  practice  that  fraud  on  you? 

Mr.  Skinner.  It  is  possible,  under  the  mileage  book.  It  is  possi- 
ble under  this  bill.  Traveling  100  mUes,  there  are  a  lot  of  people  who 
travel  that  distance  without  baggage,  and  how  easy  it  is  for  anybody 
out  of  good  fellowship  to  lend  the  other  fellow  a  ticket  on  which  to 
carry  his  baggage. 

The  Chairman.  That  would  apply  on  personal  baggage.  I  might 
try  that  sometime.     [Laughter.] 

Mr.  Skinner.  It  is  undoubtedly  done  on  personal  baggage.  We 
do  not  restrict  that.  We  maintain  that  it  is  a  free  shipment,  and  we 
claim  that  although  we  voluntarily  carry  this  on  our  passenger  trains, 
we  should  be  allowed  to  restrict,  or  circumscribe  it  by  such  instruc- 
tipns  as  we  think  will  meet  the  conditions.  We  do  not  put  out  unrea- 
sonable restrictions.  That  is  not  the  point.  We  do  not  want  to  be 
compelled  to  carry  samples  of  merchandise  as  baggage. 

The  Chairman.  Let  me  see;  your  excess  baggage  rates  are  about 
the  same  as  the  express  rates  on  your  line^  are  they  not? 

Mr.  Skinner.  Yes;  I  guess  they  are  a  little  higher. 

The  Chairman.  Do  you  think  there  would  be  any  great  abuse  of 
people  using  this  law  if  enacted,  for  the  purpose  of  carrying  goods  by 
baggage  when  they  could  carry  the  goods  by  express  on  the  same 
trains  and  receive  much  better  treatment  of  tne  goods? 

Mr.  Skinner.  I  have  tried  to  explain,  Mr.  Chairman,  that  under 
this  bill  it  would  be  possible  to  ship  the  same  amount  of  freight  as 
baggage,  without  paying  anything. 

%e  Chairman.  I  know  you  have  tried  to  explain  that.  Now  I 
want  to  get  at  the  other  proposition.  You  and  the  gentleman  from 
the  Pennsylvania  road  seem  to  have  a  fear  that  people  would  abuse 
this  law  for  the  purpose  of  shipping  goods,  in  order  to  make  a  sale  of 
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them,  by  baggage  in  place  of  by  freight.  Do  you  think  that  people 
would  use  this  law  and  pay  excess  baggage  for  the  shipment  of  goods 
where  they  could  ship  the  same  goods  by  express  on  the  same  train 
for  less  money,  with  the  goods  much  better  taken  care  of,  and  with 
greater  responsibility  ? 

Mr.  Skinner.  Why,  yes. 

Mr.  Bartlett.  They  get  150  pounds  free. 

The  Chairman.  They  get  150  pounds  free  on  the  baggage  now. 

Mr.  Skinner.  That  is  not  the  point  I  wanted  to  make.  You 
know  you  can  get  almost  an  indefinite  amount,  in  value,  into  150 
pounds,  in  certain  samples.  Can  you  imagine  what  150  pounds  of 
neckties  would  amount  to,  or  150  pounds  of  jewelry?  Items  of  that 
character  they  do  not  put  in  excess.  They  could  carry  that  along 
and  sell  it  to  the  trade. 

The  Chairman.  Thay  can  carry  that  now.  This  law  will  not 
change  that  one  iota. 

Mr.  Skinner.  Yes;  but  every  once  in  a  while  we  catch  them  now, 
and  stop  them,  as  it  stands  at  present. 

The  Chairman.  You  stop  them  from  carrying  goods  as  baggage  t 

Mr.  Skinner.  We  bring  to  their  attention  the  fact  that  they  are 
violating  the  law  of  New  York  State. 

The  &AIRMAN.  Give  us  a  case  where  you  have  ever  brought  it 
to  the  attention  of  anyone  in  this  way.  1  mean,  I  want  simply  to 
get  a  concrete  case. 

Mr.  Skinner.  Well,  there  was  a  shipment  of  goods  being  made, 
interchanged  between  Troy  and  Svracuse.  Yte  went  to  them. 
Ihen  there  was  a  shipment  of  goods  being  interchanged  between 
Fulton  and  Gloversville.  We  went  to  them.  There  was  a  shipment 
of  goods  from  GloversviDe  to  Burlington,  and  we  went  to  those 
people. 

The  Chairman.  That  is  the  case  you  cited  a  while  ago  where  the 
people  were  carrying  goods  as  baggage;  but  that  is  not  a  case  of 
excess  baggage  at  all. 

Mr.  Skinner.  But  it  would  be  excess  baggage  if  they  would  check 
it  the  way  they  ought  to  check  it. 

Ihe  Chairman.  Yes;  but  this  law  would  not  affect  that  in  any 
respect.  It  would  be  excess  baggage  if  they  checked  it  the  way 
they  ought  to  check  it,  but  they  do  not  check  it  that  way. 

Mr.  Skinner.  This  law  does  not  apply  only  to  the  excess  baggage. 
It  says  only  excess  baggage  shall  be  carried  on  the  same  plane.  It 
speaks  of  samples  of  merchandise. 

Ihe  Chairman.  Very  weU. 

Mr.  Kennedy.  Tliis  law,  if  passed,  will  not  legalize  the  things  you 
have  been  explaining,  or  authorize  them,  will  it? 

Mr.  Skinner.  I  would  so  interpret  it,  and  it  has  been  so  inter- 
preted for  me  by  our  law  department. 

Mr.  Kennedy.  A  passenger  with  a  mileage  ticket  making  the 
false  declaration  that  he  had  a  half  a  dozen  people  going  with  him 
when  he  did  not,  and  getting  a  whole  lot  of  trunks  checked  on  that 
basis — we  are  not  legalizing  anything  of  that  kind  if  we  pass  this 
bill? 

Mr.  Skinner.  Well,  you  understand  that  the  ticket  is  the  token  by 
which  we  figure  on  a  given  lot  of  baggage. 
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Mr.  Kennedy.  Yes;  but  the  mileage  ticket  is  not  a  token  that  he 
is  ^oing  to  have  six  people  with  him. 

Mr.  Skinneb.  Yes;  but  on  these  long  hauls  it  is  as  easy  to  get  a 
local  car  ticket  as  it  is  to  get  mileage. 

Mr.  Bartlett.  Is  it  not  a  fact  that  if  I  buy  a  mileage  ticket  from 
here  to  New  York  and  I  have  two  passengers  and  I  carry  down  the 
trunks  to  be  checked  and  they  ask  me  how  many  passengers,  and  I 
say  two,  and  they  then  take  the  punch  and  punch  out  *'B.  C,"  that 
means  ** baggage  checked"  for  the  225  miles  for  the  two  people  from 
here  to  New  York? 

Mr.  Skinneb.  Yes;  that  would  be  on  our  book,  between  here  and 
New  York,  and  they  would  take  the  mileage  off  for  225  miles. 

Mr.  Babtlett.  So  that  when  he  takes  that  mileage  out  of  that 
book  that  the  Pennsylvania  road  uses,  there  is  evidence  when  that  is 
presented  to  the  conductor  that  there  are  two  persons  who  have  bag- 
gage checked  upon  that  mileage  book,  clear  ttgrough  to  New  York? 

Sir.  Skinneb.  Certainly. 

Mr.  Knowland.  Would  you  have  any  fear  imder  this  bill  that 
others  outside  of  commercial  travelers  would  take  advantage  of  it? 
In  other  words,  how  would  you  determine  that  that  man  was  a  com- 
mercial traveler?    Would  you  have  any  identification? 

Mr.  Skinneb.  There  is  no  wa}^  we  could  determine  it.  He  presents 
his  trunks,  and  the  assumption  is  from  the  exterior  that  he  is  a  com- 
mercial traveler. 

Mr.  Stafpobd.  In  the  case  of  commercial  travelers  who  cany  a 
large  number  of  trunks,  their  trunks  are  generally  of  one  uniform 
type,  and  by  the  outward  appearance  vou  can  tell  whether  they  are 
personal  baggage  or  belong  to  one  firm?  They  are  generally  initialed 
or  have  some  other  characteristic  feature,  so  that  this  abuse  is  not 
so  pressing  as  you  are  attempting  to  make  it? 

Mr.  Skinneb.  I  wish  I  could  make  myself  clear  that  as  it  is  now 
we  do  control  this.  That  is  the  way  we  realize  that  there  is  only  one 
passenger  with  this  lot  of  basjgage,  as  you  have  just  said;  it  is  all 
marked,  and  we  know  that  it  all  belongs  to  one  firm.  It  is  customary 
frequently  for  the  commercial  traveler  in  a  case  of  that  kind  to  have 
a  helper  jot  the  packing  and  unpacking  and  repacking  of  these  trunks. 
We  recognize  that,  and  we  say,  '*We  will  let  you  have  150  pounds 
additional  for  your  packer's  ticket;"  but  he  can  not  come  to  us  as  a 
man  with  a  lot  of  personal  ba^age  can,  or  send  the  porter  of  the 
hotel  down  with  five  or  ten  tickets.  All  our  rules  will  apply  to 
samples  of  merchandise. 

Mr.  Staffobd.  This  bill  does  not  say  that  it  will  be  baggage  for 
persons  who  do  not  travel.  You  have  the  same  protection  as  you 
nave  to-day,  if  they  attempt  any  such  fraud  upon  the  company. 

Mr.  Skinneb.  It  would  not  be  of  any  use  for  our  baggageman  to 
say,  ''Where  are  they?"  He  would  simply  say,  ''I  have  sent  them 
ahead."  What  good  would  it  do  us?  He  would  say,  ''They  have 
gone  ahead  to  arrange  the  tables  in  the  next  hotel,  and  stories  of 
that  sort.     In  the  last  analysis,  you  have  got  to  accept  his  word. 

The  Chairman.  I  can  not  quite  understand  yet  how  it  pays  a 
man  to  buy  tickets  and  throw  them  away  for  the  purpose  of  getting 
excess  baggage  when  the  charge  for  excess  baggage  is  less  than  the 
cost  of  the  tickets. 
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Mr.  Skinner.  The  ticket  is  salable  after  it  has  been  honored  for 
the  checking  of  baggage. 

The  Chairman.  Not  many  of  them  are  salable  for  any  length  of 
time.     You  do  not  sell  many  of  them. 

Mr.  Skinner.  I  know;  but  the  commercial  traveler  is  making 
short  jumps  between  town  and  town,  and  there  is  a  great  travel 
between  the  towns  where  he  is  traveling,  and  it  is  easy  to  sell  those 
tickets. 

Mr.  Richardson.  The  only  thing  that  it  appears  to  me  could 
embarrass  you  if  this  bill  was  passed  and  became  a  law  is  this  situa- 
tion: Suppose  that  the  excess  baggage  is  presented  in  such  an 
amount  as  to  overtax  your  capacity  to  haul  it.  You  haul  it  now 
if  they  pay  the  excess  baggage  on  it. 

Mr.  Skinner.  We  do,  at  tne  convenience  of  the  company. 

Mr.  Richardson.  It  is  convenient  if  you  have  room  in  your  bag- 
gage cars  to  haul  it,  i#it  not? 

Mr.  Skinner.  Yes. 

Mr.  Richardson.  So  that  you  never  refuse  to  haul  it? 

Mr.  Skinner.  No,  sir;  only  in  those  instances  that  I  cited. 

Mr.  Richardson.  Now,  in  the  event  that  we  should  pass  this  law 
so  that  you  would  not  be  expected  to,  so  as  to  make  the  other  baggage 
the  preferred  ba^age,  and  require  you  only  to  haul  this  where  your 
accommodations  would  permit,  you  could  not  be  prejudiced  in  any 
way  by  the  passage  of  this  bill,  could  you  ? 

Mr.  Skinner.  Yes,  sir;  under  the  language  in  which  it  is  now 
written.     For  instance,  section  2  begins: 

Sec.  2.  That  the  samples,  goods,  wares,  appliances,  and  catalogues  of  commercial 
travelers  or  their  employe 


which  would  mean  every  merchant  who  had  a  conimercial  traveler 

ftQd  ueed  by  them  for  the  purpose  of  transacting  their  business  and  carried  with  them 
iplely  for  that  purpose. 

I  do  not  know  that  it  is  the  intention  of  that  law  to  take  care  of  a 
man  who  is  seUing  from  his  trunks,  but  there  is  a  good  deal  of  that 
done,  and  when  we  find  it  we  try  to  stop  it.  We  go  to  the  house,  if  it 
is  a  representative  house,  and  call  their  attention  to  the  violation  of 
the  law.  The  competition  is  not  fair  with  a  man  who  is  doing  his 
work  legitimately  and  is  selling  goods  properly,  the  competition  is  not 
fair  with  that  commercial  traveler  who  is  traveUng  and  selling  from 
samples  and  sending  his  goods  by  freight  and  paying  the  height 
charges,  as  against  the  man  who  is  delivering  from  liis  trunk. 

Mr.  Kennedy.  One  thing  is  certain,  you  ought  either  to  carry  for 
everybody  this  class  of  goods  as  baggage  or  you  ought  to  carry  for  no 
one  this  class  of  goods  as  baggage.  You  ought  to  treat  everyone 
alike. 

Mr.  Skinner.  We  do.  In  other  words,  our  rule  undertakes  to 
handle  ''samples  of  merchandise."  The  meaning  of  that  is  that  they 
are  not  salable  articles;  that  they  are  taken  along  for  the  purpose  of 
making  sales  of  similar  articles,  but  they  are  not  merchandise  to  be 
Bold  to  the  parties  upon  whom  the  travelers  call.  It  may  seem  to 
your  conmiittee  that  there  are  no  abuses  under  that  rule,  but  I  want 
to  assure  you  that  there  are.  As  far  as  we  are  concerned,  we  do  not 
see  any  necessity  for  a  bill  of  this  kind.  As  I  sav,  we  feel  that  we 
are  dealing  with  the  legitimate  commercial  travelers  on  the  proper 
basis.     We  have  had  no  protests  from  them. 
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Mr.  Kennedy.  It  is  a  fact,  is  it  not,  that  in^a  well-filled  passenger 
train,  if  each  passenger  had  150  pounds  of  baggage,  you^have  not  any 
baggage  car  to  send  along  with  tne  train  that  would  hold  it? 

Mr.  Skinner.  No,  sir;  that  is  another  point. 

Mr.  Kennedy.  If  each  passenger  had  150  pounds  of  baggie  on  a 
well-filled  passenger  train,  about  how  many  cars  would  it  ml? 

Mr.  Skinner.  We  can  carry  300  pieces  of  baggage  as  they  run 
(valises  and  trunks)  in  a  60-foot  baggage  car. 

Mr.  Kennedy.  How  many  pounds  would  they  ordinarily  weigh? 

Mr.  Skinner.  I  would  not  want  to  say.  I  think  the  capacity  of 
those  ears  is  about  40,000  pounds. 

Mr.  Kennedy.  Do  trunks  ordinarily  weigh  150  pounds  when  filled? 

Mr.  Skinner.  Well,  yes;  the  average  trunk  runs  from  100  to  150 
pounds. 

Mr.  Kennedy.  It  occurred  to  me  that  the  passage  of  this  bill 
might  embarrass  the  railroads  by  compelling  them  to  take  a  great 
lot  of  baggage  from  one  passenger,  so  that  they  could  not  accommodate 
other  passengers. 

Mr.  Skinner.  I  think  that  is  a  point  that  should  be  dwelt  on. 

In  the  first  part  of  the  second  page  of  the  bill  it  uses  the  words* 
'* shall  receive  and  transport  with  each  passenger,"  and  in  several 
places  it  is  reiterated  that  the  excess  baggage  shall  also  be  carried 

with  the  passenger."  Xow,  the  word  "with"  is  bad.  We  do  not 
guarantee  to  carry  baggage  with  the  passenger,  and  never  have — 
not  even  the  ordmary  baggage.  We  do  say  we  will  get  it  on  the 
train,  if  possible ;  but  it  is  not  always  practicable  nor  desirable  to  do 
it.  That  is  fdr  the  reason,  as  has  already  been  stated,  that  those 
who  are  carrying  ba^age  are  in  the  minority,  and  it  would  be  unfair 
to  the  majority  to  discommode  the  operation  of  the  train  by  taking 
care  of  the  few  people  who  have  baggage. 

When  you  get  right  back  to  the  basic  principle  of  carrying  baggage 
in  this  country,  tms  statement  will  appeal  to  you.  Those  who  do 
not  carry  bageage  pay  for  the  carrying  of  the  baggage  of  those 
who  do  have  oagg^e.  Now,  the  commercial  traveler  always  has 
baggage.  It  naturaUy  follows  that  he  as  a  class  gets  more  for  his 
transportation  than  the  other  people  who  usually  travel  without 
baggage,  or  carry  dress-suit  cases  with  them. 

Mr.  Richardson.  And  the  commercial  traveler  constitutes  a  very 
small  proportion  of  the  total? 

Mr.  Skinner.  He  constitutes  a  very  small  proportion  of  the  total 
travelers,  and  yet  he  is  always  getting  this  150  pounds  allowance  on 
his  ticket.  It  does  not  need  any  argument  to  demonstrate  that  a 
man  is  getting  a  Uttle  more  than  his  money's  worth  when,  for  ten 
cents,  he  is  carried  from  Troy  to  Albany,  and  in  addition  150  pounds 
of  freight  is  carried  for  him.  It  surely  does  not  require  any  argu- 
ment to  demonstrate  that  fact. 

The  Chairman.  That  same  argument  would  apply  if  you  carried 
the  baggage  by  freight? 

Mr.  KiCHARDSON.  If  you  had  100  men  on  a  train  that  wanted  to 
make  a  certain  connection,  and  it  was  Hkely  to  be  obstructed  or 
delayed  by  being  overloaded  with  baegage,  it  would  be  more  im- 
portant to  those  passengers  to  make  that  connection  than  it  would 
tor  a  freight  tram  to  do  so,  would  it  not? 
23738— PT  17—10 4 
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Mr.  Skinner.  It  would,  sir.  On  the  New  York  Central  we  have 
trains  which  run  from  New  York  to  Chicago  in  eighteen  hours.  It 
would  be  unfair  to  say  to  the  New  York  Central  Railroad,  '*  You  shall 
carry  on  that  train  20  or  30  trunks  belonging  to  one  man/'  with  the 
result  of  either  shutting  out  otherpeople  who  have  personal  baggage 
and  want  to  make  connections  at  Cnicago  with  their  oaggage,  or  mail- 
ing it  necessary  to  put  on  an  extra  baggage  car  to  hanclle  tne  baggage 
that  is  presented.  If  the  latter  were  done  it  would  have  the  natural 
result  of  cutting  that  train  in  two,  because  there  was  an  extra  car  on 
it.  and  making  us  run  a  section  of  the  train.  Oftentimes  the  addition 
of  another  car  does  create  a  section  on  those  fast  trains,  because  they 
tSLii  only  haul  a  limited  number  of  cars  and  make  their  time. 

It  is  those  things  that  we  want  to  control.  That  Is  one  of  the  items 
we  want  to  handle — samples  of  merchandise — at  the  convenience  of 
the  company.  We  generally  get  the  baggage  on  the  same  train,  and 
we  are  aoing  it  on  the  *^  Twentieth  Century,"  the  eighteen-hour  train 
to  Chicago.  But  we  do  not  want  to  be  told:  '*You  must  get  it  on 
that  train.''  *We  do  not  think  it  is  for  the  best  interests  of  all  the 
people  to  do  it. 

,   Mr.  Richardson.  In  other  words,  you  want  to  be  allowed  a  Uttle 
discretion  as  to  how  you  are  going  to  run  your  business? 

Mr.  Skinner.  That  is  the  idea. 

The  Chairman.  Is  that  all  ? 

Mr.  Skinner.  Yes,  Mr.  Chairman;  if  you  will  pardon  me  just  a 
minute. 

I  understand  from  the  remarks  that  have  preceded  mine  that  we 
are  only  speaking  of  this  first  bill.  No.  1491;  but  I  assume — it  nat- 
urally follows — that  this  second  bill.  No.  16019,  is  still  before  the 
committee. 

The  Chairman.  It  is;  and  the  committee  will  use  its  own  judgment 
about  considering  the  bills. 

Mr.  Richardson.  That  is  pretty  much  the  same  bill  as  the  one  you 
have  been  discussing. 

Mr.  Skinner.  Except  that  it  contains  a  very  radical  departure,  in 
that  it  mentions  the  rates  at  which  the  baggage  shall  be  carried.  We 
just  want  to  point  out  the  fact  that  there  is  a  discriminating  and  pref- 
erential tariff  provided,  according  to  the  interpretation  or  the  wording 
of  the  bill,  for  sample  baggage  only.  It  does  not  say  that  persontu 
bagsrage  shall  have  that  same  privilege. 

The  Chairman.  That  is  easy  of  amendment. 

Mr.  Richardson.  That  would  give  it  a  preferential  rate. 

The  Chairman.  What  are  the  rates  you  now  charge  for  the  carrying 
of  excess  baggage  ? 

Mr.  Skinner.  The  rate  amounts  to  about  one-sixth  of  the  passen- 
ger fare. 

The  Chairman.  About  one-sixth  ? 

Mr.  Skinner.  Roughly  speaking;  yes,  sir — 16§  per  cent. 

Mr.  Stafford.  What  determines  the  charge  for  excess  baggage  in 
your  rates  ? 

Mr.  Skinner.  The  excess  baggage  rates  are  based  on  the  passenger 
fare. 

Mr.  Stafford.  You  simply  have  an  arbitrary  percentage  of  charge 
based  upon  the  passenger  fare^ 

Mr.  Skinner.  Yes;  with  a  minimum  rate  of  15  cents. 
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The  Chairman.  What  is  the  rate?     What  is  the  basis? 

Mr.  Skinnek.  Sixteen  and  two-thirds  per  cent.  That  figures  out 
about  one-sixth  of  the  passenger  fare,  adding  enough  to  make  the 
allowance  end  in  ''0"  or  ''5. 

The  Chairman.  Is  that  the  rule  all  over  the  country? 

Mr.  Skinner.  That  is  the  general  rule  throughout  the  United 
States;  yes,  sir. 

The  Chairman.  Sixteen  and  two-thirds  per  cent,  adding  enough 
to  make  it  end  in  ''5?" 

Mr.  Skinner.  Yes,  sir.  There  are  certain  sections  of  the  country 
where,  on  short  hauls,  they  carry  a  higher  percentage,  with  good 
reason — that  with  the  short  haul  the  same  energy 

The  Chairman.  Well,  what  is  the  rule? 

Mr.  Skinner.  The  general  rule  is  16§  per  cent. 

The  Chairman.  I  understand;  but  on  the  short  haul  what  is  the 
rule? 

Mr.  Skinner.  That  is  our  rule — 16§  per  cent,  with  a  minimum  of 
15  cents.     But  in  New  England  territory 

The  Chairman.  But  I  am  trying  to  find  out,  if  you  have  a  rule,  how 
you  get  a  minimum. 

Mr.  Skinner.  We  put  it  in  under  the  rule.  It  is  a  minimum  rate 
of  15  cents,  and  a  minimum 

The  Chairman.  Oh,  15  cents? 

Mr.  Skinner.  Fifteen  cents;  yes. 

The  Chairman.  I  thought  it  was  15  cents  a  hundred. 

Mr.  Skinner.  Oh,  no;  15  cents  a  hundred  Ls  the  minimum  rate  and 
25  cents  the  minimum  charge. 

The  Chairman.  You  say  the  rate  is  higher  in  some  cases? 

Mr.  Skinner.  On  the  short  hauls;  yes,  sir. 

The  Chairman.  What  is  the  rate  there? 

Mr.  Skinner.  It  is  an  arbitrary  establishment  of  rates.  It  was 
begun  away  back  of  my  time,  and  I  would  not  undertake  to  say  how 
those  rates  were  based. 

The  Chairman.  It  is  only  between  specific  points,  is  it? 

Mr.  Skinner.  No;  it  is  not  between  specific  points.  The  tariff  is 
worded  just  as  all  tariffs  are — that  where  the  passenger  fare  is  so 
much  (for  instance,  we  will  say,  a  dollar)  the  excess-baggage  rate  will 
be  so  much.  That  is  the  way  all  our  tariffs  read.  So  if  the  baggage 
is  sent  between  any  two  points  where  the  fare  is  a  dollar,  that  is  the 
tariff  that  applies. 

The  Chairman.  Is  there  any  way  in  which  we  can  ascertain  what 
the  rate  is  that  you  charge  for  excess  baggage? 

Mr.  Skinner.  Yes,  sir.  Speaking  for  the  New  York  Central  Rail- 
road, I  will  say  that  it  is  16§  per  cent  of  the  passenger  fare,  with  a 
minimum  rate  of  15  cents  per  hundred. 

The  Chairman.  Yes,  I  know;  but  you  have  just  told  us  that  in 
some  cases  you  charge  more  than  16§  per  cent. 

Mr.  Skinner.  No;  you  asked  me  if  it  was  uniform  throughout  the 
country,  and  I  was  trying  to  explain  to  the  chairman  that  there  were 
certain  sections  of  the  country 

The  Chairman.  Not  on  your  line? 

Mr.  Skinner.  Not  on  our  line. 

The  Chairman.  Oh,  well,  that  is  another  proposition. 
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Mr.  Skinner.  We  think  that  the  minimum  rate  of  15  cents  should 
be  insisted  upon.  I  do  not  think  that  requires  demonstration — that 
we  are  entitled  to  a  minimum;  and  that  it  is  ridiculous  to  ask  a  rail- 
road company  to  carrj'  freig:ht  at  1  cent  a  hundred  pounds,  as 
would  be  possible  under  section  4  of  this  bill. 

Mr.  Bartlett.  What  are  the  express  rates? 

Mr.  Skinner.  The  express  rates  ? 

Mr.  Bartlett.  Yes;  one  wdtness  said 

Mr.  Skinner.  I  do  not  know  what  the  express  rates  are. 

Mr.  BARTJ.ETT.  One  witness  said  that  the  excess  rate  was  generally 
the  same  as  the  express  rate. 

Mr.  Skinner.  They  have  no  association,  as  I  understand  it. 

Mr.  Bartlett.  I  understood  one  witness  to  say  that  in  the  case  of 
excess  baggage  you  charged  about  the  same  for  the  excess  as  the  ex- 
press rate. 

Mr.  Dering.   Will    you    allow   me   to   answer  that"  question?     I 

think  we  can  clear  it  up  a  trifle.     On  the  short  hauls,  the  minimum 

first-class  express  rate  is  usually  40  cents.     Our  minimum  is  15  cents. 

.  It  is  only  on  the  short  haul  where  these  people  undertake  to  ship 

freight  as  excess  baggage  instead  of  as  express. 

The  Chairman.  Are  you  sure  the  express  minimum  is  40  cents? 

Mr.  Dering.  It  is  somewhere  in  that  vicinity,  I  think. 

Mr.  Kennedy.  Forty  cents  a  hundred  pounds? 

The  Chairman.  No;  the  minimum  charge. 

Mr.  Dering.  On  first-class  matter  I  think  it  is  40  cents. 

Mr.  Bartlett.  Forty  cents  a  hundreds 

Mr.  Dering.  Fortv  cents  a  hundred. 

The  Chairman,  if  it  is  a  minimum,  it  does  not  make  any  dif- 
ference. 

Mr.  Dering.  On  tlie  long  hauls  their  rates  are  less  than  ours. 

Mr.  Skinner.  It  has  been  a  well-recognized  principle  of  transporta- 
tion that  there  should  be  a  minimum  rate,  and  then  the  basis  follows 
when  you  reach  the  point  where  the  minimum  does  not  get  in  its 
effect.  In  other  words,  where  the  fare  is  95  cents,  under  that  16| 
per  cent  tariff,  up  to  the  fare  of  95  cents  the  rate  would  be  15  cents 
a  hundred.     Beyond  that  it  goes  on  at  16§  per  cent  of  the  tariflF. 

Now,  I  should  like  to  call  attention  to  this  section  4,  which  to  us  is 
incomprehensible,  and  we  believe  it  is  impracticable  of  application. 
I  have  tried  to  have  it  interpreted  for  me.  I  can  not  do  it  myself, 
and  I  have  not  found  anybody  who  could  demonstrate  just  how, 
under  that  regulation,  we  would  adjust  a  claim  for  loss  of  samples  of 
merchandise.  I  want  to  say  here  that  we  do  pav  our  claims  for  loss 
of  samples  of  merchandise,  and  I  should  like  to  know  how  we  would 
have  to  adjust  them.     There  is  a  penalty  that  goes  with  this  bill. 

The  Chairman.  There  does  not  seem  to  me  to  be  any  difficulty 
about  it.  It  would  not  apply  except  when  the  baggage  rate  was  less 
than  the  freight  rat«.  Wliether  it  ever  is  less  or  not,  I  do  not  know. 
It  never  has  been  in  my  case.  But  if  it  were  less  than  the  freight 
rate,  then  the  value  of  the  goods  would  be  taken  on  the  basis  of  the 
freight  rate,  and  you  would  have  it.  The  amount  paid  for  excess 
baggage  would  be  to  the  freight  rate  as  the  amount  that  you  are  to 
pay  is  as  to  the  actual  value  of  the  goods.  It  is  a  simple  mathemat- 
ical proposition. 
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Mr.  Skinner.  But  what  would  we  do  in  cases  where  there  are  no 
freight  rates  for  those  goods  ? 

The  Chairman.  This  does  not  apply,  then. 

Mr.  Skinner.  Well,  that  is  what  I  say;  it  is  impracticable. 

The  Chairman.  It  is  not  impracticable  at  all.  There  is  no  case 
where  there  is  not  a  freight  rate  on  goods.  You  can  not  find  a  place 
in  the  United  States  where  a  man  can  not  send  goods  by  freight  over  a 
raiboad. 

Mr.  Skinner.  No;  but  there  are  articles  that  are  carried  as  samples 
that  are  never  carried  as  freight. 

The  Chairman.  I  guess  they  are  all  listed  in  the  classification. 

Mr.  Skinner.  Of  course,  I  do  not  like  to  dispute  that  statement. 

The  Chairman.  Thev  could  be  listed  very  easily,  at  any  rate. 
That  is  your  business.  If  there  is  something  that  you  have  not  classi- 
fied, the  railroads  ought  to  classify  it;  that  is  all. 

Mr.  Kennedy.  I  confess  that  I  do  not  understand  the  section. 

Mr.  Skinner.  The  great  point  we  would  like  to  make,  Mr.  Chair- 
man, is  that  there  is  no  necessity  for  the  legislation.  We  have  never 
had  any  complaint  from  the  commercial  travelers  that  there  was  any 
necessity  for  such  legislation ;  and  we  can  not  see  the  object  in  passing 
a  law  when  it  is  not  necessary.  We  do  not  quite  see  the  necessity 
for  it. 

Mr.  Stafford.  On  your  lines,  when  loss  arises  of  the  excess  baggage 
of  commercial  travelers,  what  rule  is  followed  in  reimbursing  the 
mercantile  establishment  owning  it? 

Mr.  Skinner.  We  follow  the  same  rule  that  we  do  in  the  case  of 
personal  baggage.  In  New  York  State  there  is  a  law  (the  pubUc- 
service-comimssion  act)  which  enables  us  to  make  a  charge  for  any 
baggage  exceeding  150  pounds  in  weiglit  or  $150  in  value,  checked  or 
carried  on  one  ticket. 

Mr.  Stafford.  Where  the  public-service  regulation  does  not  apply, 
outside  of  the  State  of  New  York,  what  rule  is  followed  as  to  allow- 
ances for  loss  of  excess  baggage  of  commercial  travelers? 

Mr.  Skinner.  Of  course  our  tariff  on  that  portion  of  the  road 
reads,  as  I  stated  a  little  while  ago,  ''150  pouncis  of  samples  of  mer- 
chandise not  exceeding  $100  in  value  will  be  carried  free,  unless  a 
greater  value  is  declared  at  time  of  checking,  and  charges  paid 
thereon.''     In  other  words,  we  give  the  commercial  traveler 

Mr.  Stafford.  You  have  not  answered  my  question  as  to  what 
reimbursement  you  allow  for  excess  baggage  over  1 50  pounds. 

Mr.  Skinner.  We  make  no  difference  as  between  whether  it  is 
excess  or  regular  baggage,  if  he  does  not  declare  an  excess  valuation. 
Of  course  we  do  not  ask  him  how  much  his  baggage  is  worth;  but  if 
he  does  not  declare  an  excess  valuation,  we  attempt  to  stand  on  our 
limit  of  liability  of  $100. 

Mr.  Stafford.  Regardless  of  the  weight,  then,  whether  it  is  more 
than  150  pounds  or  not,  if  he  does  not  declare  on  a  higher  valuation 
you  limit  him  to  that  amount  in  recovery  ^ 

Mr.  Skinner.  Well,  yes;  unless  he  declares  a  greater  value  at  the 
time  he  checks  it.  We  do  that  for  this  reason:  In  their  character 
and  the  use  to  which  they  are  put,  samples  of  merchandise  are  essen- 
tially different  from  the  ordinary  wearing  ai)parel  carried  by  the  ordi- 
nary traveller.     The  samples  may  W  of  little  value,  or  they  may  be 
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of  very  great  value.  They  may  be  spread  out  in  a  great  many  trunks 
and  be  of  small  value,  or  they  may  be  condensed  into  one  little  trunk 
and  be  of  untold  value — such  as  jewelry  sample  trunks,  containing 
$25,000  or  $30,000  worth  in  one  little  trunk. 

Mr.  Stafford.  What  is  the  rule  of  the  commercial  travelers  as  to 
declarations  where  the  value  of  their  samples  is  in  excess  of  $150? 

Mr.  Bartlett.  One  hundred  doUars. 

Mr.  Skinner.  They  do  not  usually  declare.  AVe  find  that  very  few 
people  declare,  even  on  personal  baggage.  They  are  willing  to 
assume  that  risk  themselves.  The  fact  of  the  matter  is  that  there 
are  very  few  losses  in  the  baggage  service  in  this  country.  In  com- 
parison with  the  quantity  of  baggage  handled  the  losses  are  so 
msignificant  that  they  should  hardly  be  a  factor  in  considering  the 
proposition. 

Mr.  Kennedy.  If  the  traveler  declares  a  greater  value,  how"  does 
that  affect  your  rat«  ? 

Mr.  Skinner.  We  make  a  special  charge  for  any  value  in  excess  of 
$150  in  New  York  State,  and  that  is  based  on  one-half  of  the  excess 
baggage  tariff  per  $100.  In  other  words,  if  the  rate  was  $1  a  hun- 
dred for  excess  baggage,  he  would  pay  50  cents  for  $100  of  excess 
valuation. 

Mr.  Kennedy.  One-half  as  much? 

Mr.  Skinner.  One-half  as  much  for  each  $100  as  he  would  pay  for 
the  hundred  pounds. 

Mr.  Kennedy.  Is  that  an  arbitrary  rule  of  your  company,  or  is  it 
provided  for  by  the  New  York  law? 

Mr.  Skinner.  The  rule  regarding  samples  of  merchandise  is  in 
effect  on  almost  all  the  New  York  Central  lines,  I  think.  All  of  them 
have  their  tariffs  to  that  effect.  But  in  New  York  State  the  law  pro- 
vides that  we  shall  take  baggage  of  any  character,  and  that  we  may 
make  a  charge  for  any  baggage  in  excess  of  150  pounds  or  of  the 
value  of  $150.     That  is  the  public-service  commission  act. 

Mr.  Kennedy.  How  long  has  that  been  effective  ? 

Mr.  Skinner.  That  has  been  in  effect  three  years,  I  think.  I  would 
not  w  ant  to  say  positively. 

Mr.  Kennedy.  That  must  explain  some  of  the  decisions  to  which 
our  attention  has  been  called  here  tliis  forenoon,  I  think. 

Mr.  Skinner.  I  would  not  want  to  say  as  to  that. 

Mr.  Stafford.  Is  the  practice  general  throughout  the  country  of 
compelling  the  commercial  travelers  to  declare  for  excess  valuation 
above  that  allowed  by  the  railroads  if  they  wish  to  recover  for  any 
amount  above  the  stated  amount? 

Mr.  Skinner.  It  is  general  on  the  New  York  Central  hues.  I  do 
not  know  what  the  practice  is  on  some  of  the  other  Unes.  V/e  main- 
tain that  that  is  an  equitable  proposition — that  the  man  who  carries 
150  pounds  of  baggage,  worth  $25,000,  when  he  does  not  declare  the 
value,  is  not  entitled  to  any  greater  service  than  the  man  who  has 
150  pounds  of  baggage  that  is  valued  at  $50.  Of  course,  the  man 
with  $25,000  worth  of  property  is  certainly  getting  more  for  his 
money  than  the  man  who  has  $50  worth  of  stun. 

Mr.  Stafford.  In  other  words,  you  mean  that  the  insurer's  lia- 
bihty  of  the  railroad  should  not  extend  to  a  higher  valuation  unless 
the  railroad  is  compensated  for  the  extra  Uabihty? 

Mr.  Skinner.  Unless  there  is  a  special  agreement  to  that  effect. 
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STATEMENT   OF  ME.   S.   H.   HAEDWICK,   PASSENGEE   TEAFFIC 
MAN AGEE  OF  THE  SOXJTHEElf  EAILWAY  COMPAHY. 

Mr.  IIardwick.  Mr.  Chairman  and  gentlemen:  With  your  timely 
permission  and  indulgence  I  shall  be  very  glad  to  present  what  I  have 
to  say  as  briefly  as  possible,  and  to  make  it  as  coherent  and  as  under- 
standable to  the  committee  as  I  may  be  able.  I  shall  be  very  glad  if  I 
may  have  the  privilege  of  making  my  presentation  continuously;  and 
then,  after  the  close  of  it  (and  I  promise  you  I  shall  be  quite  orief), 
I  shall  be  very  glad  to  answer  any  questions  the  committee  may  care 
to  propose. 

Witn  that  statement  as  a  preface,  I  should  hke  to  say  that,  of  course, 
we  can  only  deal  with  the  questions  which  are  presented  to  us;  that 
is  to  say,  we  can  only  consider  the  exact  language  of  the  bill  or  bills. 

I  may  say  that  after  having  had  an  experience  of  about  thirty-six 
or  thirty-seven  years  in  the  passenger  traffic,  largely  with  the  company 
which  I  now  have  the  honor  to  represent,  I  have  not  h^d  before  me  at 
any  time  any  question  of  this  kind  as  a  practical  proposition  from  any- 
one making  any  criticism  of  our  baggage  regulations,  classification,  or 
charges,  nor  have  I  known  of  such  a  request  being  presented  to  any 
of  the  traffic  associations  of  which  our  fine  is  a  memoer.  Ihe  first  1 
have  heard  of  this  has  come  through  certain  conmiercial  organizations, 
and  the  second  as  an  expression  before  this  committee  in  the  bills 
now  under  consideration. 

Bill  No.  1491  says,  on  page  2,  lines  1  and  2: 

Shall  receive  and  transport  with  each  passenger  tendering  the  same  the  baggage, 
including  the  sample  baggage,  of  such  passenger,  etc. 

Then,  at  the  end  of  line  6: 

All  baggage,  including  sample  baggage,  as  defined  by  this  act,  in  excess  of  the 
weights  herem  specified,  is  declared  to  be  excess  baggage,  and  such  carriers  are  required 
whfle  so  engaged  to  carry  such  excess  baggage  with  the  passenger. 

I  desire  to  emphasize  the  point  which  has  been  made  here  (because 
it  is  one  that  concerns  the  whole  people  of  the  United  States,  touching 
as  it  does  the  vital  question  of  transportation).  Wliat  shall  become  of 
all  of  the  commerce  and  all  the  travelei*s  of  the  country  if  thej^  shall 
be  submerged  by  a  certain  class  or  certain  kind  of  transportation  or 
travelers?  All  trains  provide  baggage  cars  of  such  capacity  as  to 
carry  what  the  experience  of  the  carriers  has  led  them  to  understand 
is  necessary.  If  a  train  carries  125  passengers,  it  has  a  baggage  car 
of  appropriate  capacity.  If  it  carries  50  passengers,  it  has  a  corre- 
sponoing  baggage  capacity,  and  so  forth.  So,  atter  all,  in  the  final 
analvsis  the  question  of  the  carriage  of  baggage  must  rest  in  the 
intelligent  discrimination  of  the  carriers,  provided,  of  course,  the 
transportation  of  the  country  is  to  be  undisturbed  and  unblocked  by 
any  such  measures  as  are  sought  to  be  passed  in  these  bills. 

If  we  shall  carry  these  articles  for  the  commercial  traveler  and  his 
employer — though  I  assume  it  is  not  within  the  bounds  of  reason  to 
suppose  that  the  committee  will  present  a  bill  to  the  Congress  which 
will  have  that  kind  of  classification  and  restriction — we  must,  then, 
carry  exactly  the  same  articles  for  the  farmer,  and  for  the  laborer,  and 
for  the  artisan,  and  for  the  professional  man.  And  what  shall  these 
items  consist  of?  It  is  not  merel^y  the  commerce  of  the  country  that 
is  threatened  in  these  measures;  it  is  not  merely  the  transportation 
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of  passengers  that  is  to  be  impeded;  but  tliere  is  sought  to  be  put 
upon  the  carriers  the  enormous  expense  of  taking;  the  most  delicate 
articles  of  mechanism  of  all  kinds,  or  else  we  come  oack  to  the  original 
proposition  of  class  legislation. 

As  the  distinguished  attorney  for  these  gentlemen  has  said,  there 
is  no  quarrel  between  the  commercial  travelers  and  the  carriers.  He 
may  well  say  that,  and  so  may  all  those  back  of  him.  We  have  gone 
along  in  partnership  hand  in  hand  up  to  this  time,  and  it  is  as  a 
result  of  that  cooperation  that  the  country  and  its  commerce  have 
reached  their  present  splendid  state.  I  have  not  had  before  me  a 
single  practical  criticism  or  request  in  this  connection;  but  we  find 
it  sought  to  be  crystallized  into  legislation.  Our  objection  to  the 
measure  is  largely  of  that  kind. 

The  bill  says  in  section  two: 

That  the  samples,  goods,  wares,  appliances,  and  catalogues  of  commercial  travelene 
or^their  employers. 

"Their  employers,"  if  you  please,  gentlemen.  Not  '^ other  em- 
ployers," but  the  employers  of  commercial  travelers.  And  why! 
What  shall  become  of  the  man  who  wants  to  carry  these  goods  and 
appUances,  catalogues,  etc.,  if  he  is  not  an  employer  of  commercial 
travelers,  or  is  not  himself  a  commercial  traveler?  The  bill  is  adroitly 
worded. 

And  used  by  them  for  the  purpose  of  transacting  their  business. 

Not  the  business  of  anyone  else;  not  the  concern  of  anyone  else; 
not  the  profit  of  anyone  else ;^ not  the  convenience  of  anyone  else; 
not  the  expedition  of  anyone  else;  but  for  their  business. 

And  carried  with  them  solely  for  that  purpose. 

Gentlemen,  we  respectfully  ask.  How  on  earth  can  a  carrier  deter- 
mine that  these  gentlemen  are  carrying  this  baggage  solely  for  that 
purpose?  And  why  ^' solely V^  The  word  is  well  chosen.  It  can 
not  deceive  the  representative  of  the  carrier.  ''Solely  for  that  pur- 
pose.'' It  means,  as  these  gentlemen  have  stated  before  me,  an 
opportunity  to  invade  the  commerce  and  the  trading  of  the  cross- 
roads ^an,  the  small  retail  man,  and  the  other  men  who  are  your 
constituents  as  well.  It  is  needless  to  say,  ''this  may  not  be  done," 
or  to  ask  us  analytically  if  we  know  that  it  is  done.  There  is  the 
opi  ortunity;  there  is  tjie  invitation;  and  as  intelligent  men  you 
know  what  must  be  the  result. 

House  bill  14Q1,  section  1,  requires  that  carriers  shall  receive  and 
transport  with  each  passenger  tendering  the  same  the  baggage, 
including  the  sample  baggage  of  such  passenger,  not  exceeding  150 
pounds  for  an  adult,  etc. 

Section  2  gives  the  definition  that  the  samples,  goods,  wares, 
appliances,  and  catalogues  of  commercial  travelers  or  their  employers 
and  used  by  them  for  the  purpose  of  transacting  their  business  and 
carried  with  them  solely  for  that  purpose,  when  securely  packed  and 
locked  in  substantial  trunks  or  sample  cases  of  convenient  shape  and 
weight  for  handling,  are  hereby  declared  to  be  sample  baggage  within 
the  meaning  of  this  act,  and  such  carriers  are  required  to  transport 
the  same  with  the  passenger  as  required  by  this  act. 

This  second  section  is  the  purpose  and  meaning  of  this  legislation — 
that  is,    that   commercial   travelers   and    their   employers   shall   be 
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created  as  a  special  class,  the  specific  and  exclusive  beneficiaries  of 
the  act.  This  same  class  legislation  is  again  set  out  specifically  in 
section  4  of  the  bill. 

It  is  our  opinion  that  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  Michigan  Mileage  case  has  an  important  bearing 
upon  this  baggage  bill,  and  that  the  same  principle  laid  down  in  that 
case  will  govern  in  the  baggage  case,  and  this  baggage  bill  if  it  ever 
passes  wiU  be  held  to  be  unconstitutional..  The  bifl  itself  is  extremely 
objectionable.  It  not  only  seeks  to  make  class  legislation  in  favor  of 
passengers  carrying  merchandise  as  baggage,  but  specifies  that  the 
samples,  goods,  wares,  appliances,  and  catalogues  of  commercial 
travelers  or  their  employers  are  required  to  be  transported  as  baggage, 
thus  setting  commerciar  travelers  and  their  employers  in  a  class  by 
themselves.  Furthermore,  the  bill  does  not  classify  what  may  he 
sample  baggage,  but  apparently  includes  everything  carried  by  this 
specific  class  of  passengers,  including  all  kinds  of  fragile  articles,  glass- 
ware, china  ware,  mirrors,  pictures,  etc.,  articles  of  delicate  mechan- 
ism, such  as  typewriters,  cash  registers,  etc. 

No  limit  is  set  as  to  the  amount  of  excess  baggage  which  shall  thus 
be  carried.  No  requirement  is  made  that  the  specific  class  of  pas- 
sengers shall  adhere  to  any  specifications  of  the  bill,  although  section 
3  specifies  that  it  shall  be  a  misdemeanor,  and  upon  conviction  a 
fine  of  not  less  than  $25  nor  more  than  $100  shall  be  assessed  against 
any  common  carrier  violating  any  provision  of  the  act.  No  penalty 
is  provided  for  violation  except  by  the  carrier — no  penalty  against  a 
passenger. 

No  valuation  is  set  as  a  limit  for  the  amount  of  the  claims  of  the 
passengers  having  such  baggage  damaged,  lost,  or  stolen. 

An  example  of  the  class  discrunination  would  be  found  in  a  case 
where,  say,  a  certain  hardware  merchant  doing  business  on  one  side 
of  the  street,  and  being  employer  of  commercial  travelers,  could  within 
the  specifications  of  thife  act  have  his  baggage  defined  to  include 
samples,  tools,  catalogues,  etc.,  whereas  his  competitor  across  the 
street,  who  was  not  employer  of  commercial  travelers,  could  not  within 
the  specifications  of  this  act  carry  his  baggage,  similar  samples,  tools, 
catalogues,  etc.,  the  distinction  being  that  in  one  case  one  man  is 
an  employer  of  commercial  travelers  and  in  the  other  case  he  desires 
to  build  up  a  business,  and  although  not  yet  an  employer  of  commer- 
cial travelers,  could  not  have  the  same  privileges  accorded  to  him  on 
that  account.  The  railroads  have  never  sought  to  make  any  such 
discrimination. 

Again,  a  commercial  traveler  could  carry  sam})les  of  lueilicine, 
chemicals,  surgical  apparatus,  etc.,  by  reason  of  his  being  a  commer- 
cial traveler,  whereas  a  professional  man,  such  as  a  physician  or  sur- 
geon, would  not  be  able  within  the  specifications  of  this  act  to  carry 
similar  medicines,  chemicals,  surgical  apparatus,  etc.,  as  baggage. 

The  only  safe  and  reasonable  way,  it  seems  to  us,  is  to  let  this 
matter  of  baggage  definition  alone,  or  else  find  the  definition  to  an 
exact  meaning  of  the  word  baggage,  and  not  seek  to  amplify  and  to 
diversify  this  definition  in  favor  of  certain  class  or  classes. 

Samples,  goods,  wares,  appliances,  catalogues,  etc.,  miglit,  as  we 
have  previously  pointed  out,  mean  musical  instruments,  articles  of 
deUcate  mechanism  and  of  great  cost,  typewriters,  sewing  machines, 
cash  registei-s,  mirrors,  cut  glass,  fine  china,  chemicals,  and  a  thou- 
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sand  and  one  innumerable  articles  of  delicate  ami  difficult  character 
and  of  immense  cost,  all  such  as  might  be  claimed  to  be  immensely 
valuable.  All  of  these,  and  indeed  samples,  goods,  wares,  appliances, 
etc.,  of  every  kind  are  permissible  under  the  original  bill. 

\Vho  is  to  determine  who  are  commercial  travelers  or  their  em- 
ployers, who  may  offer  such  articles  to  be  checked  as  baggage  ? 

How  will  it  be  determined  that  commercial  travelers  do  not  offer 
for  sale  or  make  delivery  o|  such  samples,  etc.,  or  if  they  do  make 
such  sale  or  delivery,  what  is  the  penalty  under  the  law  proposed  ? 

How  will  commercial  travelei-s  and  their  employers  be  distinguished 
from  any  other  passenger? 

Will  it  be  for  the  carriers  to  determine  this  classification  of  its 
passeno:ers? 

Mr.  Chairman  and  gentlemen,  we  have  no  quarrel  with  the  com- 
mercial travelers  of  the  country.  We  stand  here  just  as  nearly  as 
we  can  with  the  commercial  travelers  of  the  country.  But  I  submit 
to  you,  respectfully,  that  it  is  one  of  the  greatest  mistakes  of  the  com- 
mercial travelers  (and,  strange  to  say,  in  my  opinion  it  is  the  out- 
growth of  the  organization  of  the  commercial  travelers)  that  they 
consider  themselves  in  some  way  to  be  separated  from  all  the  balance 
of  the  pubUc.  They  think  that  privileges  may  be  granted  to  them 
in  some  way  by  the  legislatures  or  by  Congress  or  by  the  carriers  that 
will  set  them  aside  and  make  them  different  from  other  passengers. 
The  railroad  companies  do  not  know  how  that  can  be  done. 

Therefore,  we  say  to  our  friends,  the  commercial  travelers  and  their 
employers,  who  are  the  wholesale  men  of  this  country,  ''We  can  not 
do  this  for  you.  We  can  not  do  for  you  anything  different  from 
what  we  do  for  the  smallest  one  of  our  patrons,  relatively  speaking." 
If  there  is  a  merchant  engaged  in  a  small  town  of  200  people  in  the 
State  of  Georgia,  we  want  that  man  to  have  all  of  the  protection 
that  the  largest  commercial  house  in  Xew  York  or  Chicago  or  Boston 
or  St.  lx)uis  or  anywhere  else  has.  We  do  not  care  whether  he  is  a 
commercial  traveler  or  whether  he  is  an  employer  of  commercial 
travelers.  It  never  has  entered  into  our  minds  to  ask  any  such 
question. 

I  read  from  the  preamble  to  the  constitution  and  by-laws  of  one 
of  the  most  important  organizations  of  commercial  travelers: 

For  the  purpose  of  furthering  the  interests  of  commercial  travelers  by  giving  them 
better  hotel  and  railroad  accommodations,  cheaper  rates  of  travel,  and  sweater  allow- 
ance of  baggage,  we,  a  portion  of  the  commercial  travelers,  fraternally  bind  our- 
selves, etc. 

I  now  read  from  the  chairman's  report  of  the  same  organization; 
and  I  may  say  before  doing  so — and  I  say  it  without  any  unkind- 
ness  and  without  any  kind  of  hostile  criticism — that  I  do  not  blame 
any  body  of  men  for  organizing  and  pushing  their  own  interests  in 
an  intelhgent  way.  But  we  do  argue  and  submit  that  they  ought 
not  to  ask,  either  of  the  carriers  or  of  the  Congress,  anything  which 
shall  hurt  the  whole  body  of  people.  It  has  been  shown  to  you,  as 
I  said  in  the  beginning,  that  all  the  carriers  arrange  what  their 
experience  has  led  them  to  determine  to  be  adequate  capacity  for 
the  reception  and  conduct  of  the  baggage  that  may  be  offered.  In 
my  home  town  of  Montgomery,  Ala.,  T  happen  to  know  of  one  firm 
which    has   seven    travelers.     Those    travelei*s   go   out    on    Monday 
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morning  and  cany  10  trunks  each.  There  are  10  trunks,  70  pieces 
of  baggage,  from  one  firm.  I  have  had  it  reported  to  me  that  on 
one  occasion  there  were  on  one  of  our  fast  limited  trains — No.  37 — 
out  of  Washington  (with  which  Judge  Bartlett  and  Judge  Adamson 
are  acquainted)  as  many  as  36  pieces  of  baggage  offered  by  one 
cUiimmer.  The  capacity  of  that  train  was  only  85  pieces,  and  we 
carry  on  it  150  passengers.  What  shall  become  of  the  other  part 
of  the  pubUc? 

Now,  all  along — and  allow  me  to  emphasize  and  repeat  that — there 
is  no  quarrel  between  us.  These  gentlemen  have  said  so  in  the  hear- 
ing. There  is  no  ground  for  it.  We  have  gone  to  the  limit  of  in- 
dulgence; and  until  there  shall  appear  a  quarrel,  or  a  necessity  for 
the  legislation,  why  pass  it  ? 

They  say  it  is  anticipated.  We  have  been  in  business  since  the 
first  railroad  was  operated,  long  before  the  commercial  travelers 
were  organized.  There  never  has  been  such  a  quarrel,  and  there  is 
not  now. 

I  am  now  going  to  quote  from  the  gentleman  who  was  chairman 
of  the  transportation  committee  of  this  association;  and  I  do  this 
with  reference  to  the  Question  of  rates.  I  do  not  do  it  unkindly; 
it  is  their  business,  or.tneir  conception  of  their  business;  but  I  wish 
to  show  that  they  seek  to  present  some  kind  of  measure  which  shall, 
as  I  say,  set  them  into  a  separate  class  of  the  great  body  politic  of  the 
country.  The  carriers  have  constantly  tried  to  resist  it.  This  is  on 
the  question  of  the  rates,  whether  or  not  the  2-cent  rate,  which  was 
then  (in  1906)  being  agitated,  was  beneficial  to  the  commercial 
traveler. 

As  representativee  of  the  great  wholesale  and  manufacturing  interests  of  this  country. 
1^0  to-day  in  most  cases  are  able  to  secure  a  better  rate  than  that  given  to  the  general 
public,  are  we  consulting  jour  heat  interests  when  we  advocate  a  uniformly  low  rate 
for  everybody?  Take  tie  territory  aroimd  St.  Louis,  for  example:  We  secure  through 
mileage  at  2  cents  per  mile,  except  in  the  southwest,  and  there  is  a  reasonable  probabil- 
ity of  our  being  able  to  secure  it  in  that  section. 

I  may  say  that  has  been  realized. 

Through  our  merchants'  associations  we  are  able  to  secure  a  rate  of  2  cents  a  mile 
for  our  customers  to  come  to  market  and  buy  their  goods.  Who,  then,  will  be  bene- 
fited by  the  change?  Not  the  drummer  or  the  merchant,  surely,  for  they  have  that 
rate  now;  but  the  farmer  and  the  artisan. 

Gentlemen,  actually  the  farmer  and  the  artis;an  will  be  benefited 
by  the  rate,  out  not  the  commercial  traveler,  nor  the  drummer,  nor 
the  wholesale  merchants  of  St.  Louis. 

It  may  be  of  advantage  to  our  great  department  stores  to  have  these  people — 

That  is,  the  artisan  and  the  farmer — 

come  to  the  great  centers  to  buy  their  goods.  But  is  it  to  us,  the  commercial  trav- 
elers? Is  it  not  a  fact  that  our  best  customers  are  what  we  designate  as  the  country 
merchants?  And  is  it  not  a  further  fact  that  these  men  depend  for  their  business 
iipK)n  the  only  class  whom  we  propose  to  benefit  by  a  reduction  of  the  rate?  If  we 
bring  John  Smith's  customers  from  Smithville  to  buy  goods  at  St.  I^uis  department 
stores,  we  are  certainly  cutting  off  the  outlet  for  our  merchandise  through  John  Smith 
of  Smithville.  We  are  quick  to  recognize  this  truth  when  it  comes  to  us  in  the  guise 
of  parcels  post,  which  we  believe  will  facilitate  the  movement  of  merchandise  direct 
from  the  mill  or  the  houses  to  the  customers;  but  somehow  we  find  it  difficult  to 
recognize  the  same  principle  in  railroad  fares. 

I  will  refrain  from  reading  further  from  this. 
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Mr.  Adamson.  1  should  like  to  get  that  gentleman's  name.  He  is 
the  first  one  I  have  heard  of  in  a  long  time  who  thought  about  the 
''ultimate  consumer '^  and  the  farmer.     [Laughter.] 

Mr.  Hardwick.  Judge  Adamson,  unless  you  insist  upon  it  I  do 
not  care  to  give  his  name: 

Mr.  Adamson.  Oh,  no;  of  course  not! 

Mr.  Hardwick.  I  do  not  want  to  have  anything  enter  into  this  in 
the  way  of  a  controversy.  I  am  trying  to  state  the  question  fairly 
as  I  see  it.  I  have  tried  to  look  at  it  in  a  sympathetic  way  from  the 
standpoint  of  the  other  fellow.  I  am  here  to  say  to  you  gentlemen 
(and  I  have  so  said  to  our  commercial  friends  in  many  of  their  meet- 
ings) that  I  do  not  know  of  anything  that  is  more  harmful  to  their 
interests  than  the  particular  piece  of  proposed  legislation  that  is  now 
presented. 

Now  let  me  sav  a  few  words  on  the  subject  of  releases.  I  am  sorry 
our  business  is  of  such  a  character  that  much  of  it  is  technical,  so  that 
unless  some  member  of  the  committee  has  had  some  experience  with 
it.  it  is  somewhat  difficult  to  tell  him  what  we  mean  in  the  language 
or  the  tribe.  But  when  we  say  **a  release  is  given,' ^  in  our  part  of 
the  country-,  at  least,  w^  mean  that  if,  by  way  of  illustration,  we  take 
for  a  movmg  picture  show  a  gas  tank  or  any'delicate  apparatus  as 
baggage,  we  have  the  shipper  sign  a  release.  He  puts  a  valuation  on 
it.  Then  he  does  not  pretend  to  claim  anv  more  than  that  from  us, 
or  else  we  do  not  take  that  as  baggage.  That  is  what  we  mean  by  a 
release. 

I  think  it  was  Judge  Kennedy  that  asked  if  we  carried  cats  and 
dogs  as  basjgage.  We  do  carry  cats  and  do^,  and  ponies,  and  other 
Uve  animals  that  are  in  shows.  We  carry  them^  of  course,  properly 
protected  and  under  baggage  regulations.  The  mfinite  classification 
of  baggage  as  already  made  by  the  carriers  is  so  great  as  to  include 
every  practical  and  reasonable  piece  of  baggage  that  is  offered  by 
the  commercial  traveler — so  much  so  that  I  do  not  know  that  they 
could  ask  us  to  increase  it.  I  do  know  that  they  have  never  asked 
us  to  increase  it  without  our  doing  it,  or  else  explaining  to  them  just 
exactly  why  we  could  not  do  it;  and  generally  that  has  been  satis- 
factory.    I  do  not  know  of  any  persistent  complaints. 

I  am  very  much  obliged  for  your  attention;  and  I  shall  be  glad  now, 
if  there  are  any  questions  you  wish  to  put  to  me,  to  answer  them. 

Mr.  Adamson.  I  should  like  to  know  what  this  discrimination  in 
age  has  to  do  with  it.  Did  you  ever  know  of  any  drummer  under 
12  years  of  age? 

Mr.  Hardwick.  That,  of  course,  is  put  in  for  the  general  public. 
That  is  the  first  parag:raph. 

I  did  not  finish  with  reference  to  bill  No.  16019,  wliich,  as  I  under- 
stood from  the  chairman,  is  also  under  consideration.  The  only 
change  that  we  see — at  least,  from  reading  it  hurriedlv  here;  as  I 
said,  I  have  not  gone  into  it  very  carefully — is  the  enlargement  of 
section  2,  beginning  with  line  22: 

Provided y  That  the  maximum  charge  for  transporting  excess,  et(^,  shall  be  the  rate 
oamed. 

I  think  it  has  already  been  stated  to  you  by  all  the  gentlemen  who 
appeared  in  advocacy  of  the  bill  that  it  was  rather  an  unusual,  and 
seemingly  to  their  minds  a  dane^erous,  proposition  to  bring  before 
this  committee  the  question  of  rate  making.     We  think  that  power 
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has  already  been  lodged  by  this  committee  and  by  the  Congress  in 
general  in  the  Interstate  Commerce  Commission.  If  the  commercial 
travelers  have  any  complaints  to  make  about  any  excess  baggage 
charge,  of  course  they  should  take  them  there.  I  think  you  gentle- 
men would  so  refer  them. 

Section  4  of  bill  No.  16019  repeats  the  description  of  how  losses 
may  be  adjusted.  Judge  Kennedy  said  this  morning  that  he  did  not 
understand  it.  I  have  never  heard  of  any  railroad  man  who  did 
understand  it.  I  was  entertained  by  the  attempted  explanation  of 
our  friends  who  are  advocating  the  measure.  Of  course  that  expla- 
nation would  be  very  beautiful,  and  it  would  be  plain  even  to  a  rail- 
road man  if  the  conditions  were  just  as  stated.  Commercial  travel- 
ers, you  know,  are  not  confined  to  carrying  the  right  shoe  in  one 
sample  set  and  the  left  sample  shoe  in  another  sample  set.  There 
are  commercial  travelers  who  carry  whole  pieces  of  coats  and  hats 
and  other  articles  which  may  not  be  separated.  There  are  also 
commercial  travelers  and  employers  who  have  very  large  depart- 
ment stores;  and  those  travelers  carry  all  kinds  of  samples.  They 
may  carry  dry  goods,  or  notions,  or  jewelry,  or  fancy  drugs,  or  fancy 
soaps,  or  fancy  groceries,  or  any  other  thing.  We  are  checking  the 
baggage  of  men  of  that  kind.  If  they  were  all  handling  simply  the 
right-foot  shoe  or  the  left-foot  shoe  we  could  determine  that  matter 
without  the  aid  of  Congress.  But  when  we  have  one  man  with  10 
trunks  or  30  trunks,  and  one  has  this  and  the  other  has  that,  or  one 
has  many  of  the  same  things,  how  will  this  section  help  us  to  define 
what  is  our  actual  liability? 

I  think,  gentlemen,  with  all  due  respect,  that  the  proposition  in 
both  of  these  bills  is  hardly  understandable  by  the  railroad  man — 
at  least,  in  the  way  that  it  reads.  And  if  there  are  to  be  any  changes, 
we  shall  be  very  glad  to  have  an  opportunity  of  considering  those 
changes  and  appearing  again. 

Mr.  Adamson.  If  you  nad  a  left  shoe,  and  the  right  one  was  lost, 
the  one  that  was  lost  would  represent  just  as  much  loss  to  you  as  a 
whole  pair  of  shoes,  would  it  not? 

Mr.  Hardwick.  The  left  shoe,  he  said. 

Mr.  Adamson.  Either  one;  if  you  had  one,  and  the  other  one  was 
lost? 

Mr.  Hardwick.  Which  one  is  it  now.  Judge? 

Mr.  Adamson.  I  do  not  care  which  one  it  is.  You  can  take  your 
choice. 

Mr.  Hardwick.  I  will  take  the  right  one.  If  I  had  a  wooden  leg, 
the  left  one  would  not  do  me  anv  good. 

Mr.  Adamson.  I  say  it  would  be  just  as  much  loss  to  you,  though. 
You  have  not  a  wooden  leg.  If  you  can  not  answer  my  question 
about  the  twelve  years'  discrimination  in  age  (which  I  can  not  see  any 
applicability  for  m  this  drummers'  bill),  I  want  to  ask  you  another 
question  that  I  know  you  can  answer.  The  limited  train  that  you 
mentioned  is  very  important  to  our  part  of  the  country. 

Mr.  Hardwick.  Yes,  sir. 

Mr.  Adamson.  A  great  many  connecting  points,  you  understand, 
depend  on  the  schedule  and  connections  that  train  makes  for  their 
mail  and  passengers.  Many  a  time  I  have  had  to  pay  a  hotel  bill  in 
Atlanta  because  the  train  did  not  reach  the  connecting  point  in  time. 

Mr.  Hardwick.  That  was  hard  luck. 


Digitized  byVjOOQlC 


1006  BILLS  AFFECTING  INTEBSTATE  COMMEBCE. 

Mr.  Adamson.  Now,  Major,  is  it  fair  to  the  passengers  and  to  the 

Seople  expecting  mail  to  allow  one  man  to  obstruct  and  delay  that 
mited  train  along  at  local  stations  w4th  36  pieces  of  baggage  when 
you  have  other  freight  and  express  trains  to  haul  them  on? 

Mr.  Hardwick.  Judge,  I  am  glad  you  asked  that  question,  because 
it  is  pretty  nearly  the  whole  argument.  That  actually  did  happen  in 
the  movement  oi  that  train  at  a  place  called,  I  think,  GaflFney,  S.  C, 
in  the  case  of  a  drummer  going  probably  to  Spartanburg,  a  distance, 
we  will  say,  of  50  or  60  miles.  There  were  36  pieces  of  baggage 
offered  by  that  man.  What  could  we  do?  Unless  you  gentlemen 
will  let  those  matters  be  conducted  in  the  way  they  have  been  so  well 
and  so  successfully  conducted  in  the  past 

Mr.  Bartlett.  What  did  you  do?     Did  you  take  it? 

Mr.  Hardwick.  No,  sir;  we  could  not  take  it. 

Mr.  Bartlett.  I  just  wanted  to  know. 

Mr.  Hardwick.  We  forwarded  it,  of  course,  on  the  following  train. 

Mr.  Adamson.  Do  you  not  run  that  train  under  penalties  to  the 
Post-Office  Department  in  case  of  delay? 

Mr.  Hardw^ick.  Yes,  sir.  That  is  another  question  that  I  am 
sorry  we  have  all  overlooked.  Congress  has  passed  laws  automatic- 
allv  imposing  upon  us  penalties  for  failure  to  make  mail  connections. 

Mr.  Stafford.  I  should  like  to  interrupt  you  right  there  to  say , 
that  I  believe  that  law  has  been  repealed. 

Mr.  Hardwick.  Has  it,  sir? 

Mr.  Stafford.  Two  years  ago  the  Committee  on  Post-Offices  and 
Post  Roads  repealed  the  provision  imposing  penalties  upon  the  rail- 
roads. 

Mr.  Hardwick.  If  there  is  not  now  a  penalty  in  the  way  of  an 
actual  assessment  against  the  railroads,  there  is  a  severe  penalty  in 
public  opinion,  and  in  the  interruption  and  delay  of  the  commerce 
of  the  country.  We  are  criticised  every  day — you  know  that  your- 
self, Judge  Adamson,  and  Judge  Bartlett  knows  it — by  the  news- 
papers in  your  State  for  our  trains  being  delayed. 

Mr.  Adamson.  Your  very  object  in  hmiting  that  train  is  to  make 
time  and  to  make  connections? 

Mr.  Hardwick.  Yes,  sir.  We  deal  with  the  baggage  question 
fairly  and  liberally  and,  we  think,  intelligently,  and  we  respectfully 
ask  the  committee  that  it  be  left  undisturbed  unless  some  more  sub- 
stantial reasons  can  be  set  out  than  we  have  heard.  If  that  is  done, 
we  would  like  to  have  an  opportunity  to  discuss  the  matter  again 
before  your  body. 

Mr.  Adamson.  Major,  I  want  to  ask  you  one  more  question.  Has 
there  been  any  disposition  on  the  part  of  your  road  or  any  of  the 
railroads  in  our  part  of  the  country  to  refuse  to  give  the  drummer 
boys  all  the  accommodation  they  want  in  handhng  their  baggage? 

Mr.  Hardwick.  No,  sir;  there  never  has  been  such  a  case,  and  we 
challenge  the  production  of  proof  that  there  ever  was.  There  never 
has  been. 

Mr.  Adamson.  As  you  know,  the  drummers  in  our  part  of  the  coun- 
try are  mightv  good  boys.  We  all  like  them  and  want  to  do  every- 
thing we  can  iov  them. 

Mr.  Hardwick.  That  is  all  right.  The  same  thing  is  true  all  over 
the  country.  I  want  to  say  that  some  of  my  very  best  friends  are, 
as  you  say,  the  ** drummer  boys.'' 
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Mr.  Adamson.  They  are  the  smartest  part  of  the  population  of  our 
part  of  the  country  by  a  long  way. 

Mr.  Hard  WICK.  "They  certainly  are. 

Mr.  Kennedy.  I  have  some  good  drummers  in  my  district,  and 
there  is  one  thing  I  never  could  understand.  After  we  passed  the 
Hepburn  rate  bill,  every  time  I  would  meet  a  traveling  salesman  he 
would  begin  to  take  me  to  task  for  having  participated  in  passing  that 
bill.  He  seemed  to  think  we  had  done  something  that  compelled  the 
railroads  to  act  toward  them  in  an  entirelv  different  way  than  they 
ever  had  before.     What  was  the  occasion  lor  that  ? 

Mr.  Hardwick.  Judge,  I  want  to  say,  and  I  think  I  can  say  it  truth- 
fully, that  the  carriers  did  all  of  their  fighting  against  the  Hepburn  bil 
before  its  passage;  and  they  have  all  been  absolutely  obeaient  to  it 
ever  since.  I  was  on  an  inspection  tour  of  our  road  recently,  and  I 
stopped  at  an  important  ticket  office.  The  man  in  charge  of  it  has 
been  in  our  employ  there  for  over  thirty  years.     He  said  to  me: 

You  are  getting  very  hard  now  with  the  ticket  agents.  You  require  us  to  make 
these  statements  and  settlements,  and  if  we  make  a  mistake  in  selling  through  tickets 
we  have  to  correct  it — 

And  so  forth,  and  so  forth. 

Naturally,  all  of  that  comes  under  the  Hepburn  Act.  The  Inter- 
state Commerce  Commission  have  their  inspectors — and  properly  so — 
examining  the  books  of  the  carriers;  and  they  have  rules  that  these 
mistakes  are  not  to  be  ignored,  because  they  might  finally  run  into 
rebates  and  into  connivances  and  devices  which  the  law  expressly 
forbids.  You  will  find  that  a  great  many  people  who  do  not  under- 
stand that  a  railroad  company  has  to  and  does  obev  the  law  will  criti- 
cise the  law.  I  can  say  truthfully,  a^ain,  that  I  do  not  know  of  any 
railroad  man  who  has  ever  sought,  m  any  way,  shape,  or  form,  to 
discredit  the  Hepburn  bill  before  the  public  or  before  his  employees. 

The  Chairman.  You  do  not  know  of  anyone  who  advocated  it 
before  it  passed,  do  you — or  any  other  bill  that  we  have  passed  relat- 
ing to  the  railroads,  or  imposing  any  burdens  on  them  ? 

Mr.  Hardwick.  I  could  not  say  about  that. 

Mr.  Bartlett.  Mr.  Samuel  Spencer,  the  president  of  the  Southern 
Railroad,  appeared  before  this  committee  and  made  a  speech  in  which 
he  said  that  he  thought  the  railroads  ought  to  be  regulated. 

Mr.  Hardwick.  Yes;  I  do  not  think  you  will  find  any  trouble  with 
the  railroads  on  that  proposition. 

Mr.  Kennedy.  WTien  1  go  home  from  Washington  to  Youngstown, 
I  have  mileage  over  the  Baltimore  and  Ohio  Railroad.  They  will  tear 
out  mile^e  to  Newcastle  Junction,  and  then  I  have  to  pay  cash  fare 
up  to  Youngstown.  If  I  happen  to  go  home  with  not  enough  mileage 
in'my  book  to  brin^  me  back,  I  can  not  buy  an  eastern  mileage  book 
in  Youngstown.  Do  you  think  that  is  done  intentionally,  to  annoy 
people,  or  what  is  the  occasion  of  that  sort  of  thing? 

Mr.  Hardwick.  No,  sir;  I  think  the  intention  is  simply  that  the 
pubUc  shall  use  the  reduced-rate  transportation  within  the  special 
conditions  under  which  the  carriers  have  found  it  possible  to  do  that 
intelUgently  and  reasonably.  They  can  not  properly  separate  you 
from  anybody  else.  Judge,  and  take  you  from  here  to  "ioungstown 
(or  thev  ought  not  to  do  so),  unless  they  are  going  to  make  a  flat  rate 
and  take  the  whole  public  there  at  the  same  rate. 
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Mr.  Kennedy.  I  think  they  ou^ht  to  take  the  whole  public  there 
at  the  same  rate. 

Mr.  Hard  WICK.  Yes,  sir;  that  is  the  point.  I'ntil  they  get  to  that 
point,  of  course,  they  can  not  do  the  other  thing.  As  soon  as  they  can, 
the  railroads  have  always  reduced  their  rates  automatically,  just  as 
the  business  would  justify  it. 

Mr.  Kennedy.  I  never  behaved  that  the  railroad  mileage-book 
scheme  ought  to  be  favored  at  all. 

Mr.  Hardwick.  I  am  glad  to  hear  you  say  that,  sir. 

Mr.  Kennedy.  I  think  every  man  ought  to  have  as  good  a  rate  as 
I  get. 

Mr.  Hardwick.  It  is  the  most  iniquitous  form  of  transportation. 

Mr.  Kennedy.  But  those  roads  have  an  accounting  between  the 
auditors.    It  is  one  management  right  straight  through. 

Mr.  Hardwick.  Of  course  you  know  the  history  of  the  origin  of 
the  mileage  book.  It  was  a  concession  to  the  commercial  travelers: 
and  as  an  outgrowth  of  that  it  came  to  be  used  by  the  whole  public 
after  the  interstate-commerce  law  was  passed,  in  1886. 

Mr.  Kennedy.  A  great  many  people  have  in  some  way  been  led 
to  think  that  all  those  things  were  caused  by  the  passage  of  the 
Hepburn  bill.    The  drummers,  especially,  seem  to  think  so. 

Mr.  Hardwick.  I  do  not  think  that  is 

Mr.  Bartlett.  That  was  like  putting  the  blame  for  the  panic  on 
Hoke  Smith,  in  Georgia. 

Mr.  Adamson.  I  know  that  for  a  good  while  some  of  the  railroads 
out  in  the  country  would  refuse  to  sell  tickets  and  check  baggage  on 
connecting  roads.  Was  that  only  temporary,  until  they  could  learn 
the  rates? 

Mr.  Hardwick.  Oh,  I  assume  so.  There  was  naturally  a  great 
commotion  caused  by  the  changes  in  the  intrastate  tariflFs;  and  the 
Interstate  Commerce  Commission  held  that  we  did  not  have  to  ob- 
serve the  literal  reading  of  the  law  at  once,  because  it  was  impossible 
to  do  it,  as  there  was  such  confusion  prevailing.  But  as  soon  as  we 
could  do  it,  as  rapidly  as  possible,  we  showed  our  good  faith  in  doing 
it,  and  we  did  do  it. 

Mr.  Adamson.  Some  folks  charged  that  you  were  resenting  the 
legislation  and  taking  the  position  that  if  the  pubUc  wanted  to  regu- 
late you  they  could  take  just  what  they  got  according  to  law,  and 
nothing  else.  You  were  really  just  waiting  to  adjust  your  rates  to 
the  changed  conditions? 

'Mr.  Hardwick.  Absolutely;  the  commission  can  tell  you  that,  sir. 
We  were  acting  under  their  advice,  and  really  under  their  guidance, 
all  the  way  through. 

The  Chairman.  Senator  Faulkner,  have  you  any  other  witnesses? 

Mr.  Faulkner.  No,  Mr.  Chairman.  "W  e  propose  to  close  our 
hearing  on  this  question.  I  will  have  here  to-morrow,  if  you  desire 
it,  one  or  two  gentlemen  from  the  western  roads  whose  views  you  or 
some  members  of  the  committee  said  they  would  like  to  hear  in 
reference  to  the  16-mile-an-hour  bill. 

The  Chairman.  We  may  not  be  able  to  hear  them.  \\e  will  begin 
right  away  to-morrow  on  the  interurban  and  electric  roads. 

Mr.  Adamson.  Senator,  it  was  suggested  to  some  of  us  (and  it 
looked  a  good  deal  that  way)  that  those  roads  that  were  not  accused 
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of  anything  were  coming  here  and  making  a  showing,  and  we  want  to 
hear  the  views  of  those  that  the  blame  was  put  on. 

Air.  Faulkner.  I  will  have  here  to-morrow  the  representatives  of 
the  roads  that  were  accused  of  anything,  and  can  keep  them  until 
day  after  to-morrow  if  it  is  the  desire  of  tne  committee  to  hear  them. 

Air.  CoNBOY.  Mr.  Chairman,  I  should  like  the  privilege  of  speaking 
for  just  a  minute  or  two  in  answer  to  some  of  the  suggestions  that  have 
been  made  to  the  committee.  I  shall  not  take  up  the  time  of  the 
committee  for  more  than  a  few  minutes. 

The  Chairman.  We  have  all  got  to  be  on  the  floor,  I  think. 

Mr.  CoNBOY.  If  that  be  the  case,  of  course  I  can  not  insist  upon 


The  Chairman.  We  will  hear  you  in  the  morning;  or  you  can  sub- 
mit a  written  statement. 

Mr.  CoNBOY.  I  did  not  intend  to  t^ke  more  than  two  or  three  min- 
utes at  the  outside. 

The  Chairman.  We  will  give  you  three  minutes.     Go  ahead. 

FTJBTHEE  STATEMEITT  OF  MB.  MABTIN  GOITBOY. 

Mr.  CoNBOY.  Mr.  Chairman,  the  ar^ments  advanced  by  the  gen- 
tlemen who  have  appeared  in  opposition  to  the  proposed  legislation 
are  reducible  to  two  main  ones.  The  first — that  suggested  by  Mr. 
Bering — was  that  the  bill  would  involve  the  imposition  of  a  rate 
that  would  be  unfair  to  the  railroads.  We  are  not  here  prosecuting 
the  proposed  bill  fixing  the  rate  for  the  carriage  of  excess  baggage. 
In  connection  with  that,  the  argument  was  made  that  the  oppor- 
tunity to  offer  excess  baggage  would  result  in  commercial  travelers 
bringing  tremendous  amounts  of  freight  for  the  purpose  of  having 
it  sent  as  excess  baggage  to  the  persons  who  would  ultimately  pur- 
chase it.  If  that  were  done,  it  would  be  a  direct  violation  of  the  pro- 
vision of  the  law  itself,  which  relates  only  to  samples,  goods,  wares, 
and  merchandise  used  bv  commercial  travelers  solely  for  that  purpose.  • 
It  has  nothing  at  all  to  do  with  the  ultimate  sales  that  are  made  bv  the 
traveler,  and  the  freight  that  results  therefrom  in  connection  with  the 
delivery  of  the  merchandise. 

Mr.  Faulkner.  Mr.  Chairman,  I  should  like  to  ask  Mr.  Conboy 
whether  there  is  any  penalty  imposed  upon  those  whom  he  repre- 
^nts  in  case  that  law  is  violated  ? 

Mr.  Conboy.  The  railroad  company  could  refuse  to  receive  it  just 
the  same  as  they  could  refuse  to  receive  it  from  an  ordinary  tourist 
offering  merchandise  as  personal  effects.  But  there  is  as  much  dan- 
ger of  the  ordinary  tourist  offering  great  quantities  of  merchandise  as 
his  personal  effects,  to  be  shipped  to  the  points  where  they  have  been 
sold,  as  that  a  commercial  traveler  would  send  quantities  of  freight  in 
the  same  fashion. 

Mr.  Faulkner.  Why  not  impose  a  penalty  for  violation  of  the  lawl 

Mr.  Conboy.  Excess  baggage  is  the  same  in  both  instances,  whether 
it  be  personal  effects  or  simply  baggage. 

This  morning  I  suggested  to  you  that  there  were  cases  in  which  the 
right  to  recover  for  loss  of  sample  baggage  had  been  determined  by 
the  courts.  You  asked  me  for  one  of  them,  Mr.  Stafford.  In  the 
United  States  Supreme  Court  it  was  decided,  in  the  case  of  Hum- 
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phreys  v.  Perry  (148  U.  S.,  627),  thAt  a  commercial  traveler  or  his 
employer  has  no  right  of  recovery  for  the  loss  of  goods  that  had  been 
shipped  as  baggage  and  were  actually  merchandise  in  the  shape  of 
samples.  In  passmg  upon  that  question  the  court,  at  pages  642  to 
647,  reviews  cases  from  Massachusetts,  New  York,  the  House  of  Lords 
of  England,  the  common  pleas  court  of  England,  Illinois,  Minnesota, 
and  California,  overruled  the  case  of  Kuter  v.  Michigan  Central  (1st 
Bissell),  and  reaffirmed  the  doctrine  that  it  had  laid  down  in  the  case 
of  the  Switzerland  Marine  Insurance  Company  v.  Louisville,  Cincin- 
nati and  Lexington  Railway  Company  (131  U.  S.,  440).  And  the 
New  York  Central  Railroad  Company,  which  was  represented  here  so 
ably  this  afternoon  by  its  baggage  master,  was  the  railroad  company 
in  the  case  where  the  court  of  appeals  of  New  York  laid  down  the 
doctrine  that  I  stated  to  you  this  morning.  I  refer  to  the  case  of 
Trimble  v.  The  New  York  Central  and  Hudson  River  Railway  Com- 

¥any  (162  N.  Y.,  p.  84),  a  case  decided  as  late  as  the  year  1900. 
here,  the  New  York  Central  Railroad  Company  had  attempted  to 
defend  against  the  recovery  of  a  trunk  full  of  shoes  on  the  ground  that 
they  were  checked  as  baggage  and  were  actually  merchandise.  It 
was  claimed  that  a  deception  was  practiced  upon  the  railroad  com- 
pany, although  they  knew  the  character  of  tne  trunk  as  a  sample 
trunk.  They  also  attempted  to  defend  upon  the  ground  that  the 
employer  of  the  man  had  no  right  to  recover  when  tne  contract  was 
not  made  between  him  and  the  railroad,  but  between  the  employee 
and  the  railroad. 

You  asked  me.  Judge 

The  Chairman.  Your  time  is  up. 

Mr.  CoNBOY.  Very  well,  sir. 

The  Chaeeiman.  1  have  here  an  extract  from  the  annual  address  of 
Mr.  Jastro,  president  of  the  American  National  Live  Stock  Associa- 
tion, which  the  stenographer  may  insert  in  the  record. 

(The  extract  above  referred  to  is  as  follows:) 

Extract  from  Annual  Address  op  H.  A.  Jastro,  Pre8u>ent  of  American 
National  Live  Stock  Association,  Delivered  at  Denver,  Colo.,  January  11, 
1910. 

In  his  Des  Moines  address  and  in  his  message  to  Congress  President  Taft  indorsed 
the  proposition  that  the  Interstate  Commerce  Commission  shall  have  the  power  to 
postpone,  by  order,  the  date  effective  of  any  new  rate  or  classification,  provided  that 
within  thirty  days  after  such  order  a  complaint  has  been  filed  against  such  rate  or 
classification,  or  provided  the  commission  has  itself  instituted  an  inquiry  into  the  rea- 
sonableness of  said  rate  or  classification .  This  is  substantially  the  proposition  approved 
by  our  association  at  its  last  two  annual  meetings  and  is  a  very  important  and  necessary 
amendment  to  the  present  interstate-commerce  law.  Railroads  ought  not  to  be  per- 
mitted to  arbitrarily  advance  rates  which  have  been  in  effect  for  many  years  without 
submitting  complete  and  satisfactory  proof  that  said  advances  are  reasonable.  Only 
in  this  way  can  the  burden  be  placed  upon  the  railroads  of  proving  that  a  rate  is  rea- 
sonable. At  present  the  shippers  are  compelled  to  make  the  proof  that  the  rates  are 
unreasonable,  and  at  the  same  time  are  obliged  to  pay  the  advanced  rates,  with  but 
little,  if  any,  likelihood  of  ever  being  able  to  recover  that  part  which  may  ultimately 
be  declared  to  be  unreasonable.  This  amendment  will  meet  with  general  indorsement 
throughout  the  country  because  of  the  many  actual  and  threatened  advances  in  rates. 
The  time  to  decide  whether  a  rate  is  reasonable  is  before  it  is  put  into  effect,  and  not 
afterwards. 

The  recommendation  of  President  Taft  that  the  Interstate  Commerce  C-ommission  be 
granted  power  to  review  classifications  and  to  modify  and  annul  any  changes  in  regu- 
lations; to  institute  proceedings  upon  its  own  motion;  to  compel  the  establishment  of 
through  routes ;  to  fix  the  rates  for  such  routes,  and  to  prescribe  regulations  under  which 
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flhippers  shall  have  the  privilege  of  deeignatinj^  the  route  over  which  their  shipments 
shall  be  carried,  are  all  manifestly  &ir,  practical ^  and  necessary  amendments  to  the 
present  law,  and  should  be  indorsed  by  this  association. 

It  is  gratlivmg  also  to  note  the  further  recommendations  of  the  President,  that  no 
railroad  shall  issue  any  additional  stock  or  bonds  except  upon  the  approval  of  the 
Interstate  Commerce  Commission,  and  that  no  railroad  snail  acquire  stock  in  another 
competing  road .  Had  such  legislation  been  enacted  years  ago  many  of  the  evils  we  now 
complam  of  would  not  exist.  However,  it  will  prevent  in  future  any  issuance  of  stock 
representing  nothing  but  water,  and  will  help  to  preserve  what  little  competition  there 
is  left  among  the  railroads  of  the  countrv. 

There  is,  nowever,  grave  doubt  of  the  wisdom  of  creating  a  special  tribunal  to  re 
view  the  orders  of  the  Interstate  Commerce  Commission,  and  of  the  proposal  of  the 
President  to  lodge  in  the  Department  of  Justipe  all  proceedings  to  enforce  or  defend 
the  orders  of  the  Interstate  Commerce  Commission.  History  has  shown  that  the 
multiplication  of  special  courts  has  retarded  rather  than  promoted  justice.  To 
transfer  the  power  to  enforce  or  defend  the  orders  of  the  Interstate  Commerce  Commis- 
sion to  the  Department  of  Justice,  I  fear,  spells  further  delay  and  a  divided  responsi- 
bility. Thev  appeal  to  me  as  a  well-concealed  attempt  to  emasculate  the  present  law, 
and  should  be  carefully  considered  and  discussed.  Our  attorney,  Mr.  Cowan,  who 
had  a  great  deal  to  do  with  the  framing  of  the  present  interstate-cominercelaw,  will 
address  you  at  length  upon  these  proposed  changes,  and  I  will  therefore  not  attempt 
to  discuss  them  further. 

I  r^;ret,  however,  to  notice  that  in  his  recommendation  the  President  does  not 
make  any  reference  about  requiring  the  railroads  to  furnish  cars  and  other  transporta- 
tion facilitiee  upon  reasonable  notice^  or  to  empower  the  Interstate  Commerce  Com- 
mission to  regulate  the  service.  This  is  an  exceedingly  important  requirement,  so 
far  as  the  transportation  of  live  stock  and  perishable  freight  is  concerned.  Naturally, 
perishable  freight  incurring  extra  expense  during  delay  should  have  preference. 
During  the  past  year  there  liave  been  a  great  many  complaints  about  the  failure  of 
the  railroads  to  furnish  cars,  even  when  cars  were  ordered  months  in  advance.  In 
several  instances  that  have  come  under  my  notice  the  railroads  have  wholly  disre- 
garded their  plain  duty  in  this  respect.  They  have  used  their  live-stock  cars  for  the 
carriage  of  other  freight,  while  live-stock  shippers  have  been  forced  to  hold  their  herds 
at  the  loading  point  waiting  for  cars.  Last  year  the  railroads  had  sufficient  cars  to 
take  care  of  tne  live-stock  traffic,  and  there  was  no  delay  in  furnishing  them.  This 
year  there  has  beAi  no  increase  in  the  volume  of  live  stock  transported,  yet  there  has 
been  a  pronounced  shortage  of  cars,  indicating  quite  plainly  that  the  live-stock  equip- 
ment has  been  used  for  other  classes  of  freight.  The  complaint  as  to  shortage  is  not 
confined  to  any  one  section  of  the  country.  We  hear  the  same  story  from  Texas, 
New  Mexico,  Arizona,  Colorado,  and  Wyoming.  The  only  way  to  correct  this  ever- 
recurring  shortage  is  to  enact  a  law  compelling  the  railroads  to  furnish  cars  upon 
reasonable  notice,  and  fixing  adequate  penalties  for  failure  to  do  so,  at  the  same  time 
providing  for  a  reasonable  demurrage  to  be  paid  by  the  shipper  should  he  fail  to  load 
the  cars  on  the  date  for  which  they  were  ordered.  The  service  of  the  railroads  in 
handling  live  stock  after  it  is  loaded  is  not  as  good  this  year  as  last.  Formerly  it  was 
the  custom  to  give  live  stock  a  little  special  attention.  Now  it  is  treated  like  any 
other  class  of  freight,  being  handled  in  the  same  trains  and  at  the  same  speed  as  dead 
freight.  In  order  to  secure  better  service,  the  Interstate  Commerce  Commission 
should  be  empowered  to  prescribe  a  fixed  reasonable  speed  minimum,  adjusted  to 
meet  the  varying  conditions  in  different  parts  of  the  country. 

The  Chairman.  I  also  have  resolutions  adopted  at  the  Thirteenth 
Annual  Convention  of  the  American  National  Live  Stock  Associa- 
tion, a  portion  of  which  refer  to  these  bills  to  amend  the  Interstate 
Commerce  Act.     These  may  be  inserted  in  the  record. 

(The  resolutions  referred  to  are  as  follows:) 

Resolxttion  No.  7. 

relative  to  furnishing  cars  to  transport  live  stock  and  other  perishable 
freight,  and  to  give  prompt  and  efficient  service. 

Whereas  many  of  the  railroads  have  failed  to  supply  themselves  with  sufficient 
facilities  to  perform  their  duties  as  common  carriers  in  receiving  and  transporting 
live  stock,  and  have  failed  to  supply  cars  for  such  great  length  of  time  after  orders 
have  been  given  therefor  that  a  large  proportion  of  the  live  stock  marketed  was  so 
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much  delayed,  generally  for  weeks,  and  in  many  instances  for  months,  that  thev 
lost  seriously  in  flesh  and  condition;  and  after  cars  were  supplied  and  live  stock 
loaded  have  moved  the  same  at  such  low  rate  of  speed  and  otherwise  delayed  ship- 
ments as  to  seriously  damage  such  live  stock;  and 

Whereas  there  are  as  a  whole  more  stock  cars  and  no  greater  shipments  the  past 
season  than  heretofore,  and  it  is  our  belief,  from  observation  and  experience,  that 
there  has  been  a  reckless  indifference  of  the  railroad  management,  in  localities  where 
this  disastrous  condition  has  existed,  in  supplying  themselves  with  stock  cars  or  in 
utilizing  what  they  have  been  able  to  obtain  to  transport  live  stock,  either  permitting 
the  cars  to  stand  idle,  as  has  often  been  the  case,  or  using  them  in  transporting  other 
traffic  at  a  time  when  live  stock  was  being  held  for  shipment  and  ^t  depreciating  in 
value,  thereby  producing  a  wanton  destruction  of  property;  and 

Whereas  there  exists  no  adequate  means  of  compelling  the  railroads  to  perform 
their  duty  to  furnish  cars  and  perform  the  transportation  service  in  reasonable  time, 
and  no  means  of  securing  adequate  redress  for  failure  of  the  railroads  to  perform  those 
duties,  where  the^  fail  to  do  so;  and 

Whereas  there  is  no  way  by  which  one  railroad  can  compel  its  connections  to 
exchange  empty  cars  for  loaded  cars  of  live  stock,  or  to  receive  and  forward  live  stock 
in  the  cars  in  which  they  are  loaded;  and 

WTiereas  the  refusal  of  railroads  to  permit  cars  to  go  off  their  own  lines  and  to  deliver 
cars  to  other  lines  has  to  a  great  extent  impaired  tne  efficiency  of  the  cars  which  are 
available,  and  placed  it  beyond  the  power  of  many  railroads  to  secure  cars  or  a  return 
of  cars  or  exchan^  of  cars  and  in  this  way  demoralized  the  railro£ui  service;  and 

Whereas  we  believe  that  if  left  to  themselves  the  railroads  will  not  better  conditiona. 
at  least  not  relieve  them,  in  absence  of  some  law  which  compels  a  free  exchange  ana 
interchange  of  cars  to  enable  each  road  to  get  back  empty  cars  for  loaded  cars  delivered 
to  its  connections,  and  a  law  which  fixes  penalties  to  compel  the  furnishing  of  cars  to 
shippers,  and  the  exchange  and  interchange  as  between  railroads;  now,  therefore,  be  it 

Resolved,  by  the  American  National  Live  Stock  Association^  in  convention  assembUd, 
January  //,  12,  and  IS,  1910,  That  we  respectfullv  urge  the  Congress  of  the  United 
States  to  enact  suitable  lejrislation  compelling  the  railroads  to  provide  sufficient 
facilities  to  perform  with  dispatch  their  dVities  as  common  carriers  in  furnishing  cars 
and  transporting  all  freight,  including  live  stock,  and  to  promptly  transport  same,  and 
to  exchange  loaded  and  emptv  cars,  and  otherwise  to  provide  sufficient  facilities, 
fixing  penalties  for  failure  of  such  duties,  and  giving  to  the  shipper  the  right  to  recover, 
in  any  court  of  anv  State  or  Territory  having  jurisdiction,  his  dama^ies  and  attorney's 
fees,  and  in  case  of  failure  to  furnish  cars  for  shipping  live  stock,  double  the  damages 
sustained,  and  also  empowering  the  Interstate  Commerce  Commission  to  enforce  pen- 
alties for  violation  of  tne  act,  and  to  make  rules  and  regulations  with  respect  to  the 
time  and  manner  of  giving  notice  for  cars,  furnishing  cars,  exchange  and  interchange  of 
cars,  and  all  needfuj  rules  and  regulations  in  the  administration  of  such  law,  and  to 
compel  its  observance,  and  providing  rules  applicable  to  the  different  classes  and  kind 
of  freight,  and  the  varying  circumstances  ana  conditions  of  shipment;  and, 

Resolved,  That  copies  of  this  resolution  be  promptly  printea  and  sent  to  each  of  the 
western  Senators  and  Congressmen,  with  the  request  that  the  same  be  read  in  both  the 
Senate  and  House  of  Representatives  as  the  expression  of  this  convention. 

Resolution  No.  8. 
railway  regulation. 

Whereas,  live-stock  producers,  feeders,  dealers,  and  shippers  are  vitally  interested  in 
the  regulation  by  the  Government  of  railroad  rates,  regulations,  and  practices  to  the 
end  01  securing  Just,  reasonable,  and  nondiscriminatory  rates  and  good  and  efficient 
service;  and, 

Whereas,  while  the  present  law  and  its  administration  by  the  Interstate  Commerce 
Commission  has  been  of  great  and  lasting  benefit,  and  has  been  faithfully  and  intelli- 
gently administered  by  the  Interstate  Commerce  Commission,  yet  it  falls  short  of 
afifording  the  complete  remedy  and  relief  to  which  shippers  are  entitled,  and  is  deficient 
in  that  the  power  of  the  Interstate  Commerce  Commission  is  not  sufficiently  broad  to 
enable  it  to  comprehensively  consider  and  correct  the  evils  and  practices  in  transpw- 
tation  and  rates;  and. 

WTiereas,  Congress  is  about  to  undertake  the  revision  of  the  act  to  regulate  commerce 
in  various  particulars  herein  referred  to,  and  we  consider  it  the  right  and  duty  this  asso- 
ciation owes  to  the  stock  industry  to  place  our  views  before  Congreos;  now,  therefore, 
be  it 

Resolved,  by  the  American  National  Live  Stock  Association,  in  annual  convention 
assembled  at  Denver,  Colo.,  January  11,  1?,  and  1,1,  1910,  That  we  petition  the  Congress 
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of  the  United  States  to  amend  the  act  to  regulate  commerce  in  the  following  particulars, 
authorizing  the  Interstate  Commerce  Commission: 

(1)  To  institute  investigations  on  its  own  initiative  in  the  same  manner  as  upon 
formal  complaint,  or  to  broaden  a  complaint  to  embrace  such  subject-matter  as  to  it 
may  seem  proper; 

(2)  To  proceed  upon  its  own  motion  or  upon  complaint  to  investigate  proposed 
changes  in  rates,  regulations,  and  practices,  ujx)n  notice  thereof  having  been  filed  with 
the  commission,  and  to  suspend  the  effective  date  of  such  changes  for  sufficiently 
reasonable  time  to  complete  such  investigation; 

(3)  To  establish  through  routes  and  through  rates  wherever  it  deems  the  same  nec- 
essary to  secure  reasonable  rates  and  service,  or  to  prevent  unjust  discrimination; 

(4)  To  require  stoppage  in  transit  and  fix  reasonable  rates  therefor,  in  such  instances 
as  feeding  and  pastunng  of  live  stock  in  transit,  milling  and  elevation  of  grain  in  transit, 
the  manufacture  of  animal  foods  from  grain,  hay,  cotton  seed,  or  other  farm  products, 
and  the  manu&cture  or  treatment  of  such  other  freight  as  is  usual  by  carriers,  prescrib- 
ing regulations  and  chaises  therefor; 

(5)  To  regulate  termimd  and  switching  charges  separately  or  in  connection  with  the 
through  rates  to  which  they  apply,  without  being  required  to  treat  the  same  separately, 
and  upon  the  condition  tliat  its  action  can  not  be  set  aside,  if  the  entire  compensation 
for  the  service  is  reasonable,  whether  the  amount  allowed  for  the  special  service  is 
below  the  cost  of  it  or  not; 

(6)  To  prescribe  rules  to  be  inserted  in  tariffs,  permitting  shippers  to  route  their 
freight  over  any  established  route  where  the  same  appears  reasonable,  in  order  to 
secure  a  reasonable  service  or  just  and  reasonable  rates; 

(7)  To  make  detailed  valuations  of  the  railroads  of  the  United  States  under  a  system 
to  DO  provided  for  by  rules  and  regulations  of  the  commission; 

(8)  To  have  full  and  exclusive  charge  of  the  defense  of  suits  brought  against  it  to 
enjom  or  set  aside  its  orders,  and  to  proceed  in  the  courts  to  enforce  its  orders,  employ- 
ing such  means  as  it  deems  proper  to  that  end,  with' authority  to  call  upon  the  Depart- 
ment of  Justice  to  prosecute  or  defend  such  suits,  and  that  such  sumcient  appropri- 
ation be  made  for  such  expenses  of  the  commission;  and,  be  it  further 

Resolved  (1),  That  we  petition  Congress  to  take  no  action  with  respect  to  any  change 
in  the  present  law  in  regard  to  the  jurisdiction  of  the  circuit  courts  of  the  United 
States,  or  in  the  establishment  of  anv  special  court  to  hear  and  determine  suits  brought 
to  set  aside  or  enjoin  or  annul  the  orders  of  the  commission,  or  to  enforce  the  same,  until 
the  Supreme  Court  of  the  United  States  shall  first  have  determined  what  that  I'urisdic- 
tion  is  iinder  the  present  law,  and  until  experience  under  the  present  law  shall  render 
such  special  court  necessary; 

(2)  That  Congress  so  amend  the  law  that  parties  at  interest  as  complainants  before 
the  commission  shall  have  the  right  to  app^  by  counsel  in  any  suit  brought  in  any 
court  of  the  United  States  to  set  aside,  enjoin,  or  annul  any  order  of  the  commission,  in 
such  case,  or  any  suit  to  enforce  the  same,  under  such  rules  as  may  be  prescribed  by 
such  court; 

(3)  That  in  case  Congress  should  ehact  a  law  providing  for  the  establishment  of  a 
special  court  4o  have  jurisdiction  of  suits  brought  against  or  by  the  commission,  that 
such  law  contain  the  following  provisions: 

First.  That  the  judges  thereof  shall  be  selected  in  the  same  nonpartisan  manner  as 
the  interstate  commerce  commissioners. 
Second.  That  the  jurisdiction  of  such  court  be  confined: 

1.  To  questions  of  law — that  is,  as  to  whether  the  commission,  in  any  matter  brou^t 
before  such  court,  has  acted  contrary  to  law  or  without  authority  of  law,  or  denied 
to  anyone  his  lawful  rights,  with  equal  privilege  to  shippers  as  well  as  carriers  to  pre- 
sent such  Questions  of  law  to  such  court  for  decision; 

2.  To  a  aetermination  of  the  Question  as  to  whether  the  commission's  acts  or  orders 
violate  any  property  rights  of  tie  carriers  guaranteed  under  the  Constitution  of  the 
United  States; 

Third.  That  the  power  and  jurisdiction  of  the  court  to  set  aside  any  of  the  orders 
of  the  commission  snail  be  linuted  to  such  questions  of  law  and  constitutional  rights; 
be  it  further 

Resolved,  That  a  copy  of  these  resolutions  be  submitted  to  the  Senators  and  Con- 
^resnnen  of  the  United  States,  and  called  to  the  especial  attention  of  the  committees 
m  Congress  having  before  them  the  consideration  of  bills  pertaining  to  the  subject- 
matter  of  these  resolutions. 
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Resolution  No.  9. 
the  tebminal  chabge  at  ghigaoo. 

Whereas  the  Supreme  Court  of  the  United  States  has  held  that  the  Interstate  Com- 
merce Commission  erroneously  made  an  order  against  the  railroads  entering  Chicago 
from  the  Western  States,  directing  that  the  $2  per  car  terminal  charge  imposed  by  the 
railroads  on  live  stock  delivered  at  the  Union  Stock  Yards  be  reduced  to  not  more  than 
$1  oer  car  if  any  chargje  is  imposed;  and 

Whereas  the  conmiission  has  repeatedlv  held  that  considering  both  the  through 
rates  and  the  terminal  chaige  that  the  charge  against  the  shipper  is  unjust  to  the 
extent  of  $1;  and 

Whereas  tne  Supreme  Court  of  the  United  States  has  in  effect  held  that  the  unjust 
part  of  the  charge  is  embraced  in  the  through  rate,  and  that  the  commission,  if  it 
thought  proper  to  correct  the  unjust  charge,  must  operate  upon  the  through  rate;  and 

Whereas  we  believe  it  to  be  just  and  proper  and  within  the  jurisdiction  of  the  com- 
mission and  its  duty  to  make  an  order  reducing  the  live-stock  rates  to  Chicago  on  inter- 
state shipments,  to  prevent  the  further  collection  of  said  unjust  charge:  Now,  there- 
fore, be  It 

Resolved  by  the  American  National  Live  Stock  Asiociation,  That  a  petition  be  filed 
by  this  association  with  the  Interstate  Commerce  Commission  praymg  that  it  take 
such  action  in  the  premises  as  shall  be  necessary  and  to  make  the  aforesaid  correction 
in  said  rates,  so  as  to  relieve  shippers  of  paying  the  same;  and  the  officers  and  attorney 
of  this  association  are  hereby  directed  to  proceed  accordingly  to  the  prosecution  of 
such  proceeding  as  to  them  shall  seem  necessary. 

Resolution  No.  10. 

SPEED  LIMIT  ON   LIVE-STOCK  TRAINS. 

Resolved  by  the  American  National  Live  Stock  Association  in  convention  assembled  at 
Denver,  January  IS,  1910,  That  in  order  to  secure  better  service  from  railroads  in  the 
transportation  of  live  stock,  we  recommend  to  Congress  the  enactment  of  a  law  to  give 
to  the  Interstate  Commerce  Commission  the  power  to  prescribe  a  minimum  speed 
limit  for  stock  trains  to  suit  the  conditions  in  different  localities. 

The  Chairman.  I  also  have  a  portion  of  the  reoort  of  \tr.  William 
R.  Wheeler,  manager  of  the  traffic  bureau  of  the  Merchants'  Exchange 
of  San  Francisco,  Cal.,  which  may  be  inserted  in  the  record. 

(The  extract  referred  to  is  as  follows:) 

The  coming  session  of  Congress  promises  to  be  one  of  great  importance  as  r^ards 
legislation  affecting  matters  in  which  this  bureau  is  directly  interested.  The  Presi- 
dent in  his  recent  addresses  has  pointed  out  the  necessity  for  certain  amendments 
to  the  interstate-commerce  law  in  order  that  the  latter  may  be  strengthened.  Among 
these  is  one  giving  the  commission  the  power  to  suspend  an  advance  in  rates  until  the 
reasonableness  of  such  advance  shall  have  been  determined  by  investigation.  The 
action  of  the  transcontinental  railroad  companies  in  making  arbitrary  and  material 
advances  in  the  rates  on  California  products  the  first  of  this  year  and  since  would 
make  it  appear  that  ai^pment  as  to  the  desirability  of  this  measure  is  unnecessary. 

Another  measure  which  should  be  supported  by  this  bureau  is  a  liberal  appropria- 
tion to  be  used  by  the  Interstate  Commerce  Commission  in  securing  an  appraind  of 
the  physical  valuation  of  railway  properties  throughout  the  United  States.  Until 
this  IS  done  the  commission  must  depend  pretty  largely  upon  the  evidence  offered 
by  the  railroads  naturally  interested  in  securing  the  highest  possible  estimates  of 
valuation  in  order  to  justify  the  existence  of  freight  rates  against  which  complaint  is 
directed. 

An  amendment  to  the  interstate-commerce  act  which  should  in  all  fairness  be 
incorporated  therein  is  one  providing  that,  where.it  is  shown  to  the  satisfaction  oi 
the  commission  that  loss  to  the  shipper  has  been  incurred  by  reason  of  erroneous 
quotation  of  a  freight  rate  by  the  agent  of  a  railroad  company,  the  commission  shall 
have  power  to  direct  that  restitution  be  made. 

In  order  that  San  Francisco  and  other  seaport  cities  may  receive  the  full  benefits 
accruing  to  such  location,  an  amendment  to  the  interstate-commerce  act  should  be 
adopted,  making  it  unlawful  for  railroad  companies  to  own,  control,  or  be  interested 
in,  either  directly  or  indirectly,  or  maintain  contractual  relations  or  agreements  with, 
competing  steamship  or  steamboat  or  other  lines  of  vessels.    Such  ownership  or 
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control  is  to-dav  exercised  over  most  of  the  steamships  operating  on  the  Great  Lakes 
and  alon^  the  Atlantic  coast.  It  is  not  necessary  for  us  to  go  beyond  our  own  inime- 
diate  horizon  to  find  examples  of  like  nature  in  our  ocean  and  river  transportation. 
It  is  obvious  that  the  purpose  and  effect  of  railroad  ownership  and  control  of  competing 
water  routes  is  to  maintain  rates  far  above  the  natural  water  level,  or  those  which 
would  obtain  if  competition  on  the  water  were  permitted  to  exist.  The  question  of 
profit  to  b^  made  by  such  water  lines  is  to  them  of  secondary  consideration,  the  primary 
consideration  bein^  to  protect  the  rates  of  a  parallel  rail  route.  Therefore  there  is,  on 
the  one  hand,  no  mcentive  for  the  operation  of  such  water  routes  to  make  profit  or 
to  increase  business  to  a  profitable  volume  by  reducing  rates  of  the  water  Ime  to  a 
reasonable  figure,  and,  on  the  other  hand,  the  existence  of  such  railroad-owned  line 
is  a  constant  menace  to  a  private  owner,  who  would  otherwise  put  on  steamships  to  be 
operated  in  good  faith  and  at  rates  which  jtrould  attract  business  from  the  rails.  Until 
the  rates  of  water  carriers  are  placed  at  a  true  water  level  by  being  based  upon  the  cost 
of  water  carriage,  instead  of  upon  the  rates  chaiged  by  tne  railroads,  Sui  Francisco 
can  not  come  into  the  full  enjoyment  and  benefits  of  tnat  heritage  which  is  hers. 

San  Francisco,  in  common  with  other  Pacific  coast  seaports,  is  expecting  great 
benefits  from  the  completion  of  the  Panama  Canal,  chief  among  which  is  expeditious 
and  regular  steamship  service  between  San  Francisco  and  the  Atlantic  seaboard  at 
true  sea-level  rates,  which  will  not  only  have  the  effect  of  reducing  the  cost  of  dis- 
tribution to  the  Caufomia  producer,  but  will  at  the  same  time  lower  the  cost  of  many 
of  the  articles  which  he  consumes,  thus,  in  the  last  analysis,  materially  increasing  his 
purchasing  power.  Will  such  benefits  be  realized  if  tne  railway  interests  aire  i>er- 
mitted  to  operate  steamships  between,  say,  New  York  and  San  Francisco,  occupying 
the  field  to  the  exclusion  of  independent  owners,  and  maintaining  artificially  nign 
rates  for  the  protection  of  the  transcontinental  railroads?  No  independent  owner 
would  dare  to  engage  in  competition  with  such  a  line,  no  matter  how  invitingly  high 
the  rates  might  be,  well  knowing  that  rates  would  be  dropped  to  an  unprofitable 
figure  upon  uie  establishment  of  a  new  line,  to  his  ultimate  nnancial  undoing.  This 
is  not  a  theory,  as  every  steamship  owner  will  attest.  Experience  of  the  past  is  the 
prophecy  for  the  future. 

Irofitable  export  trade  can  be  built  up  only  on  a  profitable  home  market.  Like- 
wise the  free  and  untrammeled  development  of  coastwise  traffic  to  the  fullness  of  its 
possibilities  should  be  the  first  step  in  line  with  the  establishment  of  a  foreign-going 
American  merchant  marine. 

Furthermore,  any  mail-subsidy  act  should  contain  the  proviso  that  no  benefits 
under  the  act  snail  accrue  to  any  steamship  company  enjoying  exclusive  privileges  or 
preferential  arrangements  as  to  division  of  earnings,  service,  dispatch,  transfer,  or 
other  facilities  at  me  hands  of  connecting  American  railroads.  Unless  such  a  proviso 
is  incorporated,  private  owners  will  not  be  encouraged  by  subsidies  to  establish  trans- 
Pacific  or  Centnd  and  South  American  steamship  lines,  necessarily  obtaining  and 
distributing  a  large  part  of  their  traffic  through  the  transcontinental  railways,  while 
the  latter  are  permitted  to  give  preferences  of  various  nature  to  lines  of  steamships 
owned  or  controlled  bv  themselves.  While  it  is  both  desirable  and  proper  that  existing 
Pacific  Ocean  lines  snould  enjoy  to  the  fullest  extent  any  subsidies  which  may  be 
voted  by  Congress,  the  act  should  be  so  framed  that  in  its  practical  operation  they 
will  not  become  the  sole  beneficiaries.  In  other  words,  every  American  shipowner 
should  be  guaranteed  a  ''square  deal"  and  equal  opportunity  to  avail  himself  of  the 
benefits  of  the  subsidy. 

The  Chaieman.  Also  a  letter  from  the  Merchants'  Association  of 
New  York,  by  Edward  D.  Page,  chairman  of  the  committee  on 
commercial  law. 

(The  letter  referred  to  is  as  follows:) 

New  York,  Fehmarp  5,  1910. 
Chairman  CoMMrrrEE  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives,  Washington^  D.  C, 

Dear  Sir:  I  am  instructed  by  the  directors  of  the  Merchants'  Association  to  write 
you  that  after  full  consideration  of  House  bill  17267,  relating  to  bills  of  lading,  intro- 
duced on  January  7  by  Mr.  Stevens,  that  the  Merchants'  Association  approves  of  this 
bill,  with  the  following  exceptions: 

First,  that  the  words  "carrier  or"  in  the  first  lines  of  sections  3,  5,  and  7  be  stricken 
out. 

The  effect  of  this  is  to  make  the  carrier  nenally  liable.  It  is  our  belief  that  it  is 
impossible  to  make  the  carrier  penally  liable  and  that  this  clause  if  insisted  on  will 
bnng  about  a  very  serious  reduction  of  the  facilities  now  afforded  to  merchants  and 
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manufacturers  in  the  shipment  of  goods.  It  will  be  quite  sufficient  to  make  the 
persons  guilty  of  the  crime  penally  liable,  and  the  few  cases  in  which  the  carrier  him- 
self is  the  person  who  commits  the  crime  may  be  disregarded. 

Second,  that  the  penalties  for  the  misdemeanors  described  in  the  above-named 
clause  be  reduced  to  a  fine  of  not  exceeding  $500  or  imprisonment  not  exceeding  one 
year,  or  both. 

It  is  our  opinion  that  with  the  higher  fines  now  prescribed  by  the  bill  juries  would 
not  convict  the  class  of  persons  who  are  likely  to  commit  the  same. 
We  ask  that  this  be  received  by  your  committee  and  spread  upon  your  records. 
Yours,  truly, 

Merchants  Association  op  New  York, 
By  Edward  D.  Page, 

Chairman  Committee  on  Commercial  Imiv. 

The  Chairman.  Also  a  letter  from  William  A.  Glasgow,  jr.,  of 
Philadelphia. 

(The  letter  above  referred  to  is  as  follows:) 

[Law  offices  William  A.  Glasgow,  jr.,  412^-417  Real  Estate  Trust  Building,  Broad  and  Chestnut  streets, 

Philadelphia.] 

February  8,  1910. 
Hon.  James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives y  Washington^  D.  C. 

My  Dear  Sir:  I  am  informed  that  several  bills  have  been  introduced  in  Congrees, 
the  purpose  and  effect  of  which  would  be  to  amend  the  act  to  regulate  commerce, 
and  1  have  before  me  one  of  such  bills  (H.  R.  17536),  having  been  introduced  by  Mr. 
Townsend,  and  referred  to  the  Committee  on  Interstate  and  Foreign  Commerce  of  the 
House  of  Representatives,  the  title  of  which  is  "to  create  an  interstate  commerce 
court,'*  and  to  amend  the  act  to  regulate  commerce  approved  February  4,  1887,  as 
amended,  etc. 

In  reading  this  bill,  there  are  several  suggestions  which  occur  to  me,  and  which  I 
respectfully  desire  to  call  to  your  attention. 

First.  The  court  provided  for  in  this  bill  is  to  be  composed  of  five  circuit  judges  of 
the  United  States,  to  be  designated  by  the  Chief  Justice  of  the  United  States,  and  the 
longest  period  of  service  on  the  interstate  commerce  court  provided  therein  for  any 
one  judge  is  five  years,  and  at  first  only  one  judge  can  sit  for  that  length  of  time.  It 
is  evident  from  section  4  of  this  bill  that  it  is  intended  that  the  judges  of  this  court 
are  to  be  constantly  changing,  and  each  judge  is  to  serve  on  the  court  for  a  very  short 
period. 

I  have  been  led  to  conclude  that  the  justification  for  such  a  court  could  only  be  that 
there  would  be  a  tribunal  created,  fitted  by  experience  and  constant  acquaintance 
with  transportation  and  trafl5c  questions  to  build  up  harmonious  and  reasonable  rules 
of  construction  of  the  act  to  regulate  commerce,  so  tnat  both  shippers  and  carriers  may 
be  assured  of  fair  and  intelligent  treatment,  and  that  uniformity  may,  to  some  extent, 
be  brought  out  of  the  present  divergent  views,  entertained  in  the  many  circuit  courts 
of  the  United  States.  I  suggest  to  you  that  this  result  can  not  be  attained  by  the 
creation  of  a  court  presided  over  by  judges  who  are  constantly  changing,  and  each  of 
whom  sits  upon  the  court  for  a  short  period,  and  the  frequent  calling  to  service  thereon 
of  circuit  judges  whom,  with  perfect  respect  I  may  say,  have  had  no  experience  as  to 
the  questions  to  be  passed  upon. 

My  suggestion  is  tnat  if  such  a  court  is  to  be  provided  for,  the  judges  thereof  should 
be  selected  from  those  members  of  the  profession  or  present  judges  who  have  had 
experience  upon  questions  on  which  the  court  will  have  to  pass,  and  they  should  serve 
permanently  in  tnis  court. 

Second.  Paragraph  2  of  section  1  of  the  bill  provides  that  the  new  court  shall  have 
jurisdiction  of '  *  cases  brought  to  enjoin,  set  aside,  annul ,  or  suspend  any  order  or  require- 
ment of  the  Interstate  Commerce  Commission." 

Section  3  provides:  "That  suits  to  enjoin,  set  aside,  annul,  or  suspend  any  order  of 
the  Interstate  Commerce  Commission  shall  be  brought  in  the  court  of  commerce  against 
the  United  States.'' 

The  language  of  the  two  sections  above  would  seem  to  authorize  the  court  to  enjoin 
"any  order  of  the  Interstate  Commerce  Commission"  which  the  court  might  think 
inequitable  or  unjust  or  which  it  might  not  approve  on  any  otherground. 

Beginning  with  the  case  of  Abilene  Cotton  Oil  Company  (204  XL  S.),  the  Supreme 
Court  has  been  working  out  a  harmonious  and  well-considered  construction  of  tne  act 
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to  regulate  commerce,  bo  far  as  the  jurisdiction  of  the  courts  and  the  Interstate  Com- 
merce Commission  is  concerned.  The  recent  cases  in  that  court  of  Illinois  Central 
R.  R.  Co.  V.  Interstate  Commerce  Commission  and  Baltimore  and  Ohio  R.  R.  Co.  v. 
Pitcaim  Coal  Co.  et  al.  (not  yet  reported)  carry  one  step  further  the  Supreme  Court's 
views  as  to  the  relative  jurisdictions  of  the  courts  and  the  commission,  and  practically 
declare  that  the  courts  have  no  right  to  interfere  with  the  exercise  by  the  commission 
of  the  powers  conferred  upon  it  by  Congress,  so  long  as  the  commission  does  not  over- 
step the  limits  of  its  jurisdiction.  That  there  may  be  no  confusion  brought  about  by 
the  proposed  act  creating  the  interstate  commerce  court,  I  would  suggest  that  it  be 
distinctly  declared  that  the  jurisdiction  of  the  court  shall  not  extend  beyond  the 
present  jurisdiction  of  the  circuit  courts  of  the  United  States,  and  that  the  court 
should  not  exercise  powers  beyond  such  as  the  circuit  courts  now  exercise. 

Third.  By  section  4  of  the  bill:  "All  cases  and  proceedings  in  the  court  of  commerce 
which,  but  for  this  act,  would  be  brought  by  or  against  the  Interstate  Commerce  Com- 
mission, shall  be  brought  by  or  a^inst  the  Unit^  States.'' 

Section  5  provides  that  an  assistant  attorney-general,  under  the  supervision  and 
control  of  the  Attorney-General,  shall  have  charge  of  the  Government  s  interests  in 
all  cases  and  proceedings  in  the  court  of  commerce  and  in  the  Supreme  Court  of  the 
United  States. 

The  bill  further  provides:  "The  Interstate  Commerce  Commission  and  its  attor- 
neys shall  take  no  part  in  the  conduct  of  any  such  litigation." 

I  suggest  to  you  that  the  result  of  the  enactment  of  these  two  sections  in  this  form 
would  be  unfortunate  for  several  reasons. 

First.  A  shipper  may  be  vitally  interested  in  the  question  before  the  court,  and 
may  have  been  thoroiighly  familiar  with  the  facts  of  the  case  or  proceeding  from  the 
beginning,  and  may  desire  to  have  his  counsel  appear  and  present  his  views,  but 
under  these  two  sections  I  think  it  very  doubtful  whether  the  court  could  hear  the 
counsel  of  a  shipper,  and  he  would  have  to  sit  back  and  hear  the  case,  absolutely  vital 
to  his  interests,  presented  by  an  Assistant  Attorney-General,  whose  experience  with 
the  matters  involved  is  necesparily  limited.  There  should  certainly  be  some  provision 
authorizing  anyone  interested  in  the  result  of  the  litigation  to  appear  in  the  case, 
within  the  discretion  of  the  court. 

Second.  The  Interstate  Commerce  Commission  is  composed  of  experts,  as  the 
Supreme  Court  has  said,  and  is  a  permanent  body,  its  organization  being  provided  for 
thepurpoee  of  enforcing  a  systematic  observance  of  the  act  to  regulate  commerce. 

The  Assistant  Attorneys-General  have  changed  frequently  with  the  administration 
imder  which  they  serve,  and,  indeed,  sometimes  more  freauently.  I  have  known 
many  of  them  of  great  earnestness,  ability,  and  learning,  ana  it  is  no  want  of  respect 
for  me  to  suggest  that  their  eflSciency  in  working  out  an  harmonious  and  well-considered 
enforcement  of  the  act  to  regulate  commerce  will  be  greatly  hampered  by  the  brevity 
of  their  terms  of  service. 

The  shipper  is  always  at  a  disadvantage  in  a  contest  with  counsel  for  the  carriers, 
by  reason  of  the  fact  that  year  in  and  year  out  the  latter  are  working  toward  a  con- 
sUruction  of  the  act  which  will  be  useful  to  the  carriers,  and  if  the  commission  are  to 
be  forbidden  from  taking  any  part  in  the  enforcement  in  the  courts  of  the  act.  then 
the  shipper  will  lose  the  assistance  of  a  body  which  year  in  and  year  out  have  before 
them  tne  enforcement  of  the  provisions  of  the  act  to  regulate  commerce.  I  would 
earnestly  suggest  that  in  important  cases  the  commission  should  have  the  ri^ht,  if  it 
80  desires,  to  appear  and  present  its  views,  or,  if  in  its  opinion  necessary,  to  institute 
cases  or  proceedmgs  before  the  court. 

Fourth:  Under  the  bill  above  referred  to,  and,  indeed,  under  the  present  act,  the  car- 
riers can  have  the  findings  of  the  commission  reviewed  by  the  courts,  but  a  shipper  haa 
no  such  right,  and  I  submit  that  the  shipper  should  be  put  upon  the  same  basis  in  this 
r^ard  as  the  carrier,  and  the  right  to  review  the  finding  of  the  commission  should  apply 
to  either  party. 

Fifth:  Section  5  forbids  a  railroad  corporation  to  hereafter  acquire  the  stock  of  "any 
railroad  corporation  which  competes  with  "  it,  and  I  submit  that  this  should  be  carried 
further,  and  require  railroad  corporations  which  have  acauired  stock  in  such  railroad 
corporations  to  dispose  of  the  same.  The  effect  of  sucn  ownership  can  be  clearly 
seen  in  the  proposed  rates  of  carriers  on  bituminous  coal  to  the  Lakes,  which  are  now 
held  up  by  injunctions,  and  if  such  stock  ownership.continues  will  no  doubt  be  reflected 
in  the  tidewater  rate  on  coal. 

\  Sixth:  I  suggest  that  section  9,  page  20,  of  the  bill  should  be  amended  by  inserting 
after  the  woroP* reasonable,"  in  line  9,  the  following:  "Which  said  reasonable  chaige 
and  allowance  the  said  owner  shall  be  entitled  to  recover  from  the  carrier  or  carriers 
transporting  the  property  aforesaid."    As  at  present  the  act  leaves  it  optional  with  the 


Digitized  by  VjOOQIC 


1018  BILLS  AFFECTING  INTEBSTATB  OOMMXHCSL 

carrier  whether  to  pay  the  owner  anvthiBg for  servioee  rendered  "connected  with  such 
transportation/ '  and  1  suggest  that  if  the  owner  renders  service  which  the  carrier  should 
perform  in  transportation  and  the  carrier  arails  itself  thereof,  then  the  carrier  should 
pav  the  shipper  therefor,  but  not  a  greater  amount  than  is  reasonable. 

t^effaaps  there  are  other  Bu;;gestions  as  to  this  bill  which  would  be  pertinent,  but  I 
shall  not  further  tax  your  patience,  and  I  submit  the  above  views  in  the  hope  that  you 
may  find  something^  therein  which  may  aid  you  in  the  difficult  problems  now  pre- 
sented for  your  consideration. 

Very  truly,  Wm.  A.  Glasgow. 

The  Chairman.  Also  the  decision  of  the  United  States  court  for 
the  eastern  district  of  Pennsylvania  in  the  case  of  Philadelphia  and 
Reading  Railroad  Company  v.  Interstate  Commerce  Commission,  and 
the  opinion  of  the  circuit  court  of  the  United  States  for  the  southern 
district  of  CaUfomia  in  the  case  of  the  Arlington  Heights  Fruit  Com- 
pany et  al.  V.  The  Southern  Pacific  Company  et  al.  Both  of  these 
contain  more  or  less  information,  and  may  be  inserted  in  the  record. 

(The  above-mentioned  decisions  are  as  follows:) 

Philadelphia  and  Reading  Railway  Company  et  al. 

V. 

Intebstate  Commerce  Commission. 

[la  the  Ualtod  States  Clroalt  Court  for  the  Eastern  District  of  Pennsylvania.    Decided  November  22. 

1009.] 

1.  Complainants  filed  a  bill  to  enjoin  the  Interstate  Commerce  Commission  from 

enforcing  its  order  establishmg  a  tariff  rate  on  big- vein  coal  carried  from  the 
Georges  Creek  and  Elk  River  regions  in  Maryland  to  coast  points  in  other 
States.  Upon  demurrer  setting  up  that  the  bill  showed  that  the  commission 
had  taken  all  the  steps  rec^uired  oy  the  act  to  r^ulate  commerce,  that  the 
conclusion  of  the  commission  was  not  arbitrary  or  reached  through  fraud, 
that  the  order  of  the  commission  is  lawfullv  issuable,  and  that  its  act  in  this 
case  is  final  and  conclusive  and  not  reviewable  by  the  courts;  Held^  Hiat  upon 
the  circumstances  disclosed  by  the  record  the  demurrer  should  be  sustained  and 
the  bill  dismissed. 

2.  The  fixing  of  rates  as  an  incident  to  the  regulation  of  commerce  being  a  non- 

judicial function,  it  follows  that  when  the  legislative  branch  has  itself  acted 
therein,  or  b>^  proper  delegation  of  its  powers,  has  acted  through  the  commis- 
sion, such  action,  provided  no  legal,  constitutional,  or  natural  right  has  been 
violated,  is  not  to  be  suspended  or  vacated  by  a  court. 

3.  When  the  question  of  suspending  or  setting  aside  an  order  of  the  commission  comes 

before  a  court  under  the  act  to  regulate  commerce  the  question  is  one  of  law, 
namely,  whether  the  commission  transcended  its  power  or  exercised  such  power 
without  due  regard  to  law.  The  judicial  department  should  not  require  the 
commission  to  answer  a  bill  in  equity  the  purpose  of  which  is  to  secure  a  decree 
which  in  effect  annuls  the  order,  unless  the  bill  makes  a  clear  prima  fcacie 
case  that  the  facts  adduced  before  the  commission  could  not  possibly  support 
the  order,  or  that  the  complainant's  legal  or  constitutional  rights  liave  been 
violated. 

4.  Complainants  contended  that  the  rates  on  big- vein  coal  when  consigned  for  trans- 

shipment by  vessel  were  held  unreasonable  and  unjustly  discriminatory  by 
the  commission  wholly  upon  the  ground  that  by  reason  of  the  higher  cent  of 
production  of  the  big- vein  coal  it  could  not,  when  so  consigned,  successfuUv 
compete  with  the  coals  of  the  Pocahontas  and  New  River  districts;  Held, 
That  the  conclusion  stated  above  is  not  warranted  from  the  pickings,  but 
that  the  record  shows  that  the  commission  based  its  action  on  other  and  dif- 
ferent CTounds. 
6.  While  a  reduction  by  complainants  of  their  rates  to  the  Pennsylvania  and  West 
Virginia  fields  was  a  proper  business  step,  since  otherwise  they  would  have 
had  no  traffic  from  those  fields,  yet  in  the  face  of  such  reduction  of  rates  to  a 
part  of  the  group  complainants  had  no  legal  right  to  retain  tiie  higher  rate 
on  the  remainder  of  the  group.  The  fact  that  the  latter  did  not  need 
the  reduction  to  meet  competition  was  no  legal  justification  to  warrant  its 
retention . 
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6.  Putting  big-vein  coal  on  an  equality  with  all  the  other  coals  in  this  group  was 

properly  based  by  the  commission  upon  the  all«sufficient  ground  of  dis- 
similarity of  charge  for  similarity  of  service;  but  wholly  apart  from  the  legal 
grounds  there  was  a  practical  commercial  reason  for  relief  in  the  increased 
cost  of  mining  incident  to  the  exhaustion  of  a  very  thick  vein.  An  exam- 
ination of  this  case  in  all  its  bearings  satisfies  the  court  not  only  that  the  com- 
mission did  not  act  unlawfully,  but  that  it  was  constrained  to  order  the  enforce- 
ment of  a  uniform  rate  in  the  whole  group  in  accordance  with  the  provisions 
of  section  15  of  the  act. 

7.  The  Pennsylvania  Railroad  Company  declared  that  as  its  lines  enter  the  Georges 

Creek  Basin  only  and  do  not  enter  the  West  Virgmia  and  Pennsylvania  fields, 
the  order  of  the  commission  will  subject  it  to  pains  and  penalties  should  the 
Baltimore  and  Ohio  Railroad  Company  hereafter  change  its  rates  from  the 
West  Virginia  and  Pennsylvania  fields;  Eeld,  That  such  danger  is  too  remote 
to  invoke  injunctive  relief.  If  any  such  construction  is  placed  upon  the 
order,  there  will  be  opportunity  for  that  road  to  apply  to  the  commission  for 
modification  of  the  order,  or  to  this  court  for  injunctive  relief. 

Charles  Heebner,  Hugh  L.  Bond,  jr.,  and  George  Stuart  Patterson,  for  com- 
plainants. 

J.  Whitaker  Thompson,  United  States  attorney,  and  Luther  M.  Walter,  special 
assistant  United  States  attorney,  for  defendant. 

Before  Gray,  Buffinoton,  and  Lannino,  Circuit  Judges. 

OPINION   OP  THB  COURT. 

BuFFiNaTON,  Circuit  Judge,  delivering  the  opinion  of  the  court: 

This  is  a  bill  brought  by  the  Baltimore  and  Ohio  Railroad  Company  and  a  number 
of  other  railroad  companies  against  the  Interstate  Commerce  Commission  to  enjoin 
the  latter  from  enforcing  its  order  of  June  7,  1909,  whereby  it  established  a  tariff 
rate  on  big-vein  coal  carried  from  the  Georces  Creek  and  Elk  River  regions  in  Mary- 
land to  coast  points  in  other  States.  To  this  bill  the  commission  demurred.  The 
questions  pertinent  to  our  disposition  of  the  case  may  be  considered  under  the  first 
and  fifth  grounds.of  demurrer,  which  are: 

''I.  That  it  appears  from  the  face  of  said  bill  that  all  of  the  proceedings  required 
by  statute  to  be  taken  were  duly  taken  and  had;  that  after  a  formal  complaint  and 
answer  a  full  hearing  was  had;  that  the  commission  arrived  at  its  conclusion  after 
being  fully  advised;  that  the  order  complained  of  was  duly  given,  made,  rendered, 
and  served;  and  that  the  conclusion  of  said  commission  was  not  arbitrary  or  reached 
through  fraud;  and  therefore  the  act  of  the  defendant  la  final  and  conclusive  and  not 
reviewable  by  the  courts." 

''V.  That  It  appears  from  the  face  of  the  bill  of  complaint  that  the  order  of  the 
commission  is  lawnilly  issuable  under  the  act  to  regulate  commerce." 

By  section  15  of  the  interstate  commerce  law,  as  amended  by  the  act  of  June  29, 
1906  (34  Stat.,  584),  Congress  empowered  the  commission,  if  it  ''shall  be  of  the  opinion 
that  any  of  the  rates  or  charges  whatsoever  demanded,  charged,  or  collected  by  any 
common  carrier  or  carriers  subject  to  the  provisions  of  this  act  *  *  *  are  unjust 
or  unreasonable,  or  unjustly  discriminatory,  or  unduly  preferential  or  prejudicial 
*  *  *  to  determine  and  prescribe  what  will  be  the  just  and  reasonaole  rate  or 
rates,  charge  or  charges,  to  be  thereafter  observed  in  such  case  as  the  maximum  to 
be  charged." 

The  jurisdiction  of  the  court  in  this  case  is  invoked  under  section  15,  which  pro- 
vides that  the  commission's  order  may  "be  suspended  or  set  aside  by  a  court  of  com- 
petent jurisdiction,"  and  section  16,  which  designates  the  particular  court  to  exercise 
jurisdiction  and  provides  that  **  jurisdiction  to  hear  and  determine  such  suita  is  hereby 
vested."  Now,  the  power  conferred  being  to  suspend  or  set  aside  the  commission's 
order,  the  question  arises.  In  what  way  and  to  what  extent  will  this  court  exercise  its 
powers  in  order  **to  hear  and  determine  such  suits?"  Without  referring  to  that  gen- 
end  jurisdiction  which  federal  courts,  within  constitutional  limits,  necessarily  have  to 
prevent  infractions  of  the  law,  we  note  that  the  jurisdiction  here  invoked  is  conferred 
oy  the  statute  above  quoted,  and  its  purpose  is  to  submit  the  action  of  an  executive 
branch  of  the  Government  to  the  judgment  of  the  court,  that  it  may  hear  and  deter- 
mine such  suit  with  a  view  to  suspending  or  setting  aside  that  action.  On  the  argu- 
ment counsel  did  not  question  the  right  of  the  commission  under  the  act  to  fix  maxi- 
mum rates,  provided  uiey  were  not  confiscatory. 
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Now,  manifestly,  courts  have  no  power  to  fix  rates.  Maximum  Rate  cases  (167  U.S., 
499);  Gordon  v.  United  States  (117  U.  S.,  697);  Rei^an  v.  Farmers'  Loan  &  Trust  Co. 
(154  U.  S.,  397).  No  such  authority  is  conferred  on  federal  courts  by  the  Constitution, 
and  by  its  grant  to  Congress  of  the  power  **to  regulate  commerce  ♦  *  ♦  among 
the  several  States,"  and  "to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,"  the  exercise  of  power  to  regulate  com- 
merce is  restricted  to  that  agency.  The  fixmg  of  rates  as  an  incident  to  the  regulation 
of  commerce,  being  a  nonjudicial  function,  it  follows  that  when  the  legislative  branch 
has  itself  acted  therein,  or  by  proper  delegation  of  its  powers  has  acted  through  the 
executive  branch,  such  action,  provided  no  legal,  constitutional,  or  natural  right  has 
been  violated,  is  not  to  be  suspended  or  vacated  by  a  court. 

In  pursuance  of  the  powers  above  referred  to  tne  commission  has  made  such  an 
order  m  the  premises,  and  that  order  is  now  in  force  unless  it  "  be  suspended  or  set  aside 
by  a  court  of  competent  jurisdiction."  Now,  on  what  principles  should  this  court 
proceed  in  suspending  or  setting  aside  an  act  of  an  independent  oranch  of  the  (govern- 
ment? Manifestly,  the  act  is  one  of  those  administrative  acts  of  the  executive  branch 
of  the  Government,  duly  empowered  thereto  by  the  legislative  branch,  that  falls  within 
that  category  of  which  Mr.  Justice  Harlan  spoke  in  the  Union  Bridge  case  (204  U.  S., 
386): 

If  the  principle  for  which  the  defendant  contends  received  our  appoval  the 
conclusion  could  not  be  avoided  that  executive  officers  in  all  departments,  in  carry- 
ing out  the  will  of  Congress  as  expressed  in  statutes  enacted  by  it,  have,  from  the 
foundation  of  the  National  Government,  exercised  and  are  now  exercising  powers, 
as  to  mere  details,  that  are  strictly  legislative  or  judicial  in  their  nature.  Tnis  will 
be  apparent  from  an  examination  of  tne  various  statutes  that  confer  authority  upon 
executive  departments  in  respect  of  the  enforcement  of  the  laws  of  the  United  States. 
Indeed,  it  is  not  too  much  to  say  that  a  denial  to  Congress  of  the  right,  under  the  Con- 
stitution, to  delegate  the  power  to  determine  some  fact  or  the  state  of  things  upon 
which  the  enforcement  of  its  enactment  depends  would  be  *to  stop  the  wheels  of 
government '  and  bring  about  confusion,  if  not  paralysis,  in  the  conduct  of  the  public 
business." 

It  is  therefore  apparent  that  when  the  question  of  suspending  or  setting  aside  an 
executive  act  comes  before  a  court  under  such  statute  the  question  is  one  of  law, 
namely,  whether  the  executive  transcended  its  power  or  exercised  such  power  with- 
out due  regard  to  law.  If,  for  example,  there  was  a  failure  to  comply  with  statutory 
requisites  of  notice,  or  to  afford  a  statutory  hearing,  or  the  action  taken  was  confisca- 
tory— these  are  all  elements  a  court  might  consider,  and  in  exercising  such  jurisdic- 
tion inquire  into  the  facts  to  ascertain  the  real  subject  involved  as  throwing  light  upon 
the  lawful  or  unlawful  character  of  the  order  under  review.  The  principles  affecting 
this  exercise  of  jurisdiction  are  clearly  set  forth  by  Judge  Lannmg  in  Appleby  v. 
CluBS  (160  Fed.  Kep.,  984),  where,  on  a  bill  to  enjoin  execution  of  a  fraud  order  made 
by  the  Postmaster-Ueneral,  he  said: 

**A  due  regard  for  an  order  of  an  executive  department  of  the  Government  demands 
that  the  judicial  department  shall  not  require  the  head  of  that  executive  department, 
or  any  of  his  subordinate  officials,  to  answer  a  bill  in  equity,  the  purpose  oi  which  is 
to  secure  a  decree  which  in  effect  annub  the  order,  unless  the  bill  makes  a  clear  prima 
facie  case  that  the  facts  adduced  before  the  executive  department  could  not  possibly 
support  the  order  or  that  the  complainant's  legal  or  constitutional  rights  have  been 
violated." 

This  view  is  in  accord  with  the  principles  set  forth  in  San  Diego  v.  National  C?ity 
(174  U.  S.,  739),  and  cases  cited,  viz:  Spring  Valley  v.  San  Francisco  (82  Cal.,  286); 
Chicago  V.  Wellman  (143  U.  S.,  339);  ReaMi  v.  Farmers*  Loan  (154  U.  S.,  362);  Smytii 
V.  Ames  (169  U.  S.,  466);  Henderson  v.  Henderson  (173  U.  S.,  592);  Missouri  Co.  v. 
Interstate  Commerce  Commission  (164  Fed.  Rep.,  645);  Knoxville  Water  case  (212 
U.  S.,  1);  Consolidated  Gas  case  (212  U.  S.,  19). 

In  the  present  case  all  the  provisions  of  the  statute  were  observed  and  the  parties 
concerned  were  duly  notified  and  fully  heard.  It  is,  however,  averred  in  tne  bill 
that  the  commission  **  based  its  finding  that  the  rates  on  the  big- vein  coal  when  con- 
signed over  the  lines  of  your  orators  to  Baltimore,  Wilmin^n,  and  Philadelphia  for 
transshipment  by  vessel  were  unreasonable  and  unjustly  discriminator>r  wholly  upon 
the  ground  that  oy  reason  of  the  higher  cost  of  production  of  the  said  big- vein  coal  it 
could  not,  when  so  consigned,  successfully  compete  with  the  coals  of  the  Pocahontas 
and  New  River  districts." 

Assuming  for  present  purposes  that  if  this  conclusion  were  correct,  the  commission 
could  not  legally  base  an  oraer  on  that  ground,  analysis  shows  not  only  that  the  plead- 
ings have  not  brought  before  us  all  the  facts  and  proofs  on  which  the  commission  acted, 
but  that  those  which  are  before  us  show  that  the  conclusion  stated  above  is  not  war- 
ranted and  that  the  commission  based  its  action  on  other  and  different  grounds.    To 
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that  end  we  address  ourselves  to  the  facts.  The  rate  here  in  question  applies  to  the 
transportation  of  coal  mined  from  the  big  vein  in  the  Georges  Creek  and  Elk  Garden 
region,  which  we  will  hereafter  refer  to  as  the  Geors^  Creek  Basin.  For  the  purpose 
of  rating,  these  two  fields  and  the  Somerset  (which  the  commission  refers  to  as  the 
Pennsylvania)  field,  to  the  north  and  west,  and  the  Austen-Newburg  (which  the  com- 
mission refers  to  as  the  West  Virginia)  field,  to  the  west,  were  included  in  one  group 
and  bad  been  so  n^uped  for  ten  years.  Thus,  in  their  report  in  the  present  case  and 
annexed  to  the  bfll,  the  commission  says: 

*' Kates  from  Georges  Creek  Basin  and  from  the  Pennsylvania  and  West  Virsinia 
fields  are  the  same  when  the  coal  is  destined  for  track  delivery  on  the  lines  of  the 
principal  defendants;  that  is  to  say,  coal  from  mines  in  the  Pennsylvania  and  West 
Virginia  fields  takes  the  same  rate  as  coal  from  the  Georges  Creek  Basin  when  it  is 
destined  for  local  consumption  at  tide-water  points.  This  is  still  the  relation  of  the 
rates  on  coal  from  the  three  fields  when  destmed  to  local  points  on  the  Baltimore  and 
Ohio  and  Western  Maryland.  The  three  fields  have  been  thus  grouped  for  ten  years 
or  more.  Moreover,  Philadelphia,  Wilmington,  and  Baltimore  and  intermediate 
points,  at  the  other  end  of  the  naul,  have  for  a  like  period  of  time  also  been  grouped 
together  under  one  rate  for  track  delivery.*' 

On  all  the  coal  carried  from  the  mines  in  this  group  for  track  delivery  to  Philadel- 
phia, Wilmin^n,  and  Baltimore  the  rate  was  $1.60  per  ton,  and  for  over-pier  delivery 
tor  shipment  inside  the  Chesapeake  and  Delaware  capes  the  rate  was  $1.35  per  ton. 
When  It  came,  however,  to  over-pier  deliveries  for  shipment  beyond  the  capes  the 
Georges  Creek  Basin  coals  were  charged  a  materially  higher  rate  than  the  West  Vir- 
ginia and  Pennsylvania  fields,  although  all  were  in  the  same  group  and  the  Georges 
Creek  had  a  shorter  and  down-grade  haul  as  compared  with  the  longer  and  up-mountain 
grade  to  Cumberland  in  the  case  of  the  West  Virginia  and  Pennsylvania  fields.  Now, 
the  effect  of  the  present  order  is  to  put  all  the  coal  from  the  group  on  an  exact  equality 
of  $1.60  per  ton  for  track  deliveries,  $1.36  for  over-pier  deliveries  for  shipment  inside 
the  capes,  and  $1.18  for  over-pier  deliveries  at  Baltimore  and  $1.25  at  Philadelphia  for 
shipment  outside  the  capes. 

The  reason  why  shippers  submitted  to  these  varying  prior  rates  in  the  same  grouping 
is  quite  plain.  The  coal  in  the  Pennsylvania  and  West  Virginia  fields  of  the  group 
was  ordinary  bituminous  coal  and  was  found  in  small  veins,  while  that  in  the  Georges 
Creek  Basin  came  from  the  "big  vein,"  a  stratum  of  such  unusual  thickness  that  it 
was  mined  at  far  less  cost  than  the  thinner  veins,  while  its  high  grade  and  peculiar 
characteristics  gave  it  a  market  of  its  own  with  which  no  other  coal  competed.  Of 
this  condition  the  commission  say  in  their  report: 

"The  defendants,  the  Baltimore  and  Ohio  and  the  Western  Maryland,  reach  three 
coal  districts,  which,  for  convenience,  are  refened  to  in  the  report  as  the  Pennsylvania, 
West  Virginia,  and  Georges  Creek  fields.  Under  an  adjustment  made  in  1900,  which 
was  then  entirely  satisfactory  to  all  concerned,  these  three  fields  were  gouped  together 
and  took  the  same  rate  on  coal  destined  for  track  delivery  at  points  on  the  lines  of 
those  two  roEkds.  At  that  time  the  output  of  Georges  Creek  Basin  consisted  of  big- 
vein  coal  only,  and  it  was  concededly  superior  in  quality  to  the  coals  mined  in  the 
other  two  districts.  *  »  »  The  record  showed  that  there  was  no  competition  from 
outside  coal  fields  at  local  points  on  those  lines.  But  when  the  coal  went  over  the 
piers  at  Philadelphia,  Baltimore,  and  Curtis  Bay,  for  destination  inside  and  outside 
the  two  capes,  it  met  the  more  or  less  severe  competition  of  water-borne  coal  from  mines 
on  the  Chesapeake  and  Ohio,  Norfolk  and  Western,  Pennsylvania,  and  the  New  York 
Central  railroads.  It  was  necessary,  therefore,  to  shrink  the  rates  in  order  to  enable 
the  coal  from  these  three  fields  to  enter  those  markets.  Because,  however,  of  the 
superior  quality  of  Georges  Creek  coal,  and  of  its  ability  more  easily  to  meet  such  com- 
petition, the  rates  on  that  coal  were  shrunk  less  than  the  rates  on  the  coals  from  the 
Pennsylvania  and  West  Virginia  fields.  The  result  of  the  adjustment  was  that,  as 
compared  with  the  rates  from  these  fields,  there  was  a  differential  of  10  cents  a  ton 
against  Georges  Creek  coal  when  water  borne  to  competitive  points  inside  the  capes, 
and  of  15  cents  a  ton  when  destined  to  points  outside  the  capes." 

Now,  to  us  it  is  clear  that  while  a  reduction  by  the  railroad  of  their  rates  to  the 
Pennsylvania  and  West  Virginia  fields  was  a  proper  business  step,  since  otherwise 
the  carrier  would  have  had  no  traffic  from  those  fields,  yet  it  is  equally  clear  that  in 
the  face  of  such  reduction  of  rates  to  a  part  of  the  group  the  railroad  had  no  legal  right 
to  retain  the  higher  rate  on  the  remainder  of  the  group.  The  fact  that  the  latter  did 
not  need  the  reduction  to  meet  competition  was  no  legal  justification  to  warrant  its 
retention.    Speaking  in  the  recent  case  of  The  Pennsylvania  Railroad  Company  v. 

International  Coal  Mining  Company  ( Fed.  Rep., )  of  an  attempt  to  justify 

different  rates  on  coal  hauled  from  the  same  grouping  because  one  was  "contract 
coal"  and  the  other  "free  coal,"  we  said: 
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^'We  are  thus  brought  face  to  face  with  the  question  whether  the  existence  of  these 
contracts  created  a  dissimilarity  of  circumstance  and  condition  under  which  the  service 
of  carriage  was  rendered.  To  us  the  reading  of  the  act  is  clear.  The  act  contemplates 
'compensation  for  any  service  rendered.*  Now,  it  is  manifest  that  'service  renaered  * 
is  the  physical  service  of  carriage.  Elsewhere  it  is  spoken  of  as  'a  like  and  contempo- 
raneous service;'  such  service  is  a  'service  in  the  transportation;'  it  is  a  'service  in 
the  transportation  of  a  like  kind  of  traffic;  *  and  it  is  a  service  in  transportation  'under 
substantmlly  similar  circumstances  and  conditions.'  The  law  havmg  in  view  the 
caniage  of  freight  and  equal  rates  to  all,  it  is  clear  to  us  that  the  words  'substantialiv 
similar  circumstances  and  conditions, '  as  used  in  this  subsection,  are  those  which 
affect  transportation,  and  not  those  which  involve  personal  conditions  or  contractual 
relations  between  one  particular  shipper  and  the  carrier,  but  are  such  things  only  as 
are  circumstances  of  carriage  generally.  In  Wight  v.  United  States  (167  17.  S.,  513) 
it  was  sought  to  differentiate  the  service  performed  by  the  different  terminal  facilities 
of  the  two  shippers  at  their  respective  warehouses,  but  the  court  held  that  these  were 
not  the  circumstances  and  conaitions  of  the  act,  but  that  the  circumstances  and  con- 
ditions the  act  contemplated  were  those  which  affected  the  actual  carriage  of  the 
freight,  using  this  langui^e:  'It  was  the  purpose  of  this  act  to  enforce  equality  be- 
tween shippers,  and  it  prohibits  any  rebate  or  other  device  by  which  two  shippers, 
shipping  over  the  same  line,  the  Same  distance,  under  the  same  circumstances  of  car- 
riage, are  compelled  to  pay  different  prices  therefor.*  And  that  this  phrase,  'circum- 
stances of  carnage,'  was  a  carefully  cnosen  one,  limiting  the  circumstances  to  such  as 
affected  haulage  of  freight,  is  shown  in  Interstate  Com.  Com.  v.  Alabama  (168  U.  S., 
166),  where,  referring  to  Wight  v.  United  States  (supra),  the  court  say:  'We  there 
held  that  the  phrase  " under  substantially  similar  circumstances  and  conditions,"  as 
used  in  the  second  section,  refers  to  the  matter  of  carriage,  and  does  not  include  com- 
petition between  rival  routes.'  It  follows,  therefore,  that  if  these  circumstances  and 
conditions  of  section  2  are  those  which  affect  haulage  and  do  not  include  competitiom 
between  rival  routes,  they  do  not  include  individual  elements  affecting  individual 
shippers.  The  purpose  of  the  section  is  to  afford  identity  of  rate  for  substantial  iden- 
tity of  transportation  service,  and  anything  that  does  not  aid  in  determining  what  is 
such  substantial  identity  of  haulage  does  not  aid  in  the  application  of  the  section." 

It  will  thus  be  seen  that  while  the  nonuniform  rate  was  continued  as  against  Georges 
Creek  Basin,  there  was  no  1^1  justification  for  such  continuance.  Later  this  matter 
came  before  the  commission  in  Georges  Creek  Basin  Coal  Company  v.B.&O.R.  R.  Co. 
(14  I.  C.  C,  127),  and  of  that  case  the  present  report  says: 

"  In  1902,  after  this  relation  of  rates  as  between  tne  three  fields  had  been  in  existence 
for  about  two  years,  the  operators  in  Geor^  Creek  Basin  commenced  for  the  first  time 
to  mine  small- vein  coal,  which,  as  stated,  is  inferior  in  quality  to  the  big- vein  coal,  and 
is  substantially  the  same  as  the  coals  mined  in  the  Pennsylvania  and  West  Virginia 
fields.  But  as  the  defendants  in  that  proceeding  made  no  distinction  in  their  rates 
between  big-vein  and  small-vein  coal,  the  latter,  with  differentials  of  10  and  15  cents 
a  ton  against  it,  could  not  move  by  water  in  competition  with  coal  of  the  same  quality 
from  the  other  two  fields;  the  record  in  fact  showed  that  from  the  time  the  small- 
vein  mines  were  opened  in  1902  to  the  time  when  the  hearing  of  that  complaint  was 
had,  not  a  single  cargo  of  small- vein  coal  was  shipped  to  competitive  points  either  in- 
side or  outside  the  capes,  although  coal  in  large  volume  had  reached  those  destinations 
from  the  other  two  fields.  It  was  under  these  circumstances  that  the  original  complaint 
was  filed  asking  for  relief  on  behalf  of  the  small- vein  operators.  The  complainants 
contended  that  the  small-vein  coal,  with  differentials  agamst  it,  could  not  successfully 
enter  the  markets  for  water-borne  coal.  No  attack  was  made  in  the  complaint  on  Ae 
inherent  reasonableness  of  the  rates  from  Georges  Creek  Basin  to  tide-water  points, 
but  only  upon  the  reasonableness  of  those  rates  as  applied  to  small-vein  coal,  when 
compared  with  the  rates  accorded  to  operators  in  the  Pennsylvania  and  West  Viiginia 
fields.  No  complaint  was  made  at  that  time  either  by  or  on  behalf  of  the  producers  of 
big-vein  coal  in  Georges  Creek  Basin.  On  the  contrarjr,  the  witnesses  who  testificNi 
gave  us  to  understand  that  the  big- vein  coal,  because  of  its  superior  quality,  had  been 
able  to  hold  its  own  under  the  existing  rates  in  competition  with  the  coals  from  the 
other  fields,  and  therefore  required  no  reduction  in  order  to  retain  its  markets.  We 
were,  in  fact,  advised  that  the  big- vein  coal  had  been  so  well  and  favorably  known  that 
it  practically  met  with  no  competition  at  all  from  other  bituminous  coals,  except 
possibly  from  the  New  River  coal  on  the  Chesapeake  and  Ohio  and  the  Pocahontas  coal 
on  the  Norfolk  and  Western.  Althoujyrh  it  was  q^uite  unusual,  as  we  then  explained, 
to  have  two  rates  on  coal  from  one  mining  district,  nevertheless  as  the  big-vein  coal 
was  not  shown  to  require  any  reduction  in  rates,  but  was  said  to  be  moving  freely  in 
competition  with  the  other  coals,  and  as  the  issue  made  on  the  complaint  was  directed 
against  the  rates  on  small-vein  coal  only,  we  concluded,  without  committing  ourselves 
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to  the  general  propriety  of  two  rates  from  one  district,  and  basing  our  action  strictly  on 
the  record  before  us,  to  order  a  reduction  in  rates  on  small-vein  coal  to  tide-water 
points,  80  as  to  permit  that  coal  to  meet  the  competition  of  coals  of  like  quality  from 
the  Pennsylvania  and  West  Virginia  fields.  We  thereupon  entered  such  an  order 
without  disturbing  the  rates  on  big- vein  coal,  and  the  lower  rates  on  small- vein  coal 
were  subsequently  published  by  the  defendants  in  that  complaint.  But  we  said  in 
explanation  of  our  exact  attitude  toward  the  whole  situation  that '  if  the  results  are 
such  as  to  demonstrate  that  the  two  rates  can  not  be  successfully  maintained  without 
giving  rise  to  discriminations  and  unlawful  practices,  the  question  will  then  arise 
whether  the  lower  rate  should  not  be  made  effective  from  all  mines  in  the  ^asin, 
wheUier  producing  big- vein  or  small- vein  coal.  And  it  may  be  well  also  now  to  em- 
phasize the  fact  that  this  disposition  of  the  matter  is  not  to  be  understood  as  an  approval 
of  such  a  rate  adjustment,  either  for  general  application  or  as  controlling  our  action  in 
the  future,  in  case  complaint  should  be  made  of  the  rate  on  water-borne  coal  from  the 
big-vein  mines.  We  are  to  be  understood  only  as  giving  recognition^  on  the  record 
before  us,  to  the  right  of  the  small- vein  operators  to  have  a  rate  that  will  enable  them 
to  move  tiieir  output  to  the  consuming  markets  and  give  them  a  reasonable  opportunity 
to  compete  with  similar  coal  from  adjacent  fields  moving  through  CumDerland  to 
tide  water  for  destinations  inside  and  outside  the  capes.'  " 

Accordingly  the  rate  on  small-vein  coal  from  Georges  Creek  Basin  was  made  uniform 
with  that  from  the  Pennsylvania  and  West  Virginia  fields.  Subsequently  the  pro- 
ceeding in  the  present  case  was  brought  on  behalf  of  companies  in  the  Georges  Creek 
Basin  engaged  in  the  mining  of  both  big-vein  and  small-vein  coal,  and  two  forms  of 
relief  were  sought,  viz:  In  the  case  of  the  big- vein  coal: 

''That  the  differontials  of  10  and  15  cents  a  ton  against  the  big- vein  coal  constitute 
•  an  undue  discrimination  that  ought  to  be  removed,  and  that  the  bi^-vein  coal  ought 
to  be  placed  on  a  parity  with  the  small- vein  coal  and  with  the  coals  from  the  Pennsyl- 
vania and  West  Virginia  fields." 

And  in  the  case  ofl>oth  the  bi^-vein  and  the  small- vein  coals  of  Georges  Creek  Basin, 
that  they  be  removed  from  then*  grouping  with  the  Pennsylvania  and  West  Virginia 
fields,  viz: 

*'2.  That  as  the  Georges  Qreek  Basin  is  nearer  to  tide  water  than  the  Pennsylvania 
and  West  Virginia  fields  and  the  haul  less  expensive,  both  on  account  of  the  shorter 
mileage  and  on  account  of  the  more  favorable  character  of  the  grades,  the  rates  from 
these  mines  to  all  points  on  the  lines  of  the  defendants  should  be  less  than  the  rates 
from  the  more  distant  western  mines  with  which  the  mines  of  the  Georges  Creek  Basin 
are  now  grouped  for  rate-making  railroads." 

The  relief  ov  way  of  regrouprnj^  was  denied,  and  while  that  question  is  not  before 
us  it  is  helpful  to  an  imderstandmg  of  the  present  case  to  note  that  the  commission 
say: 

"While  we  are  not  disposed  to  criticise  the  desire  on  the  part  of  the  operators  at 
Georges  Creek  to  securo  better  rates  than  their  competitors  m  the  other  two  fields 
enjoy,  we  are  not  inclined,  on  the  other  hand,  to  yield  to  their  demand.  There  are 
many  coal  groups  that  aro  much  more  extensive  than  this  group.  Moreover,  it  has 
been  our  understanding  that  group  rates,  particularly  on  such  a  commodity  as  coal, 
aro  advantageous  to  the  public,  the  carriers,  and  the  mine  owners  alike.  The  disrupt- 
ing of  this  group  of  coal-producing  districts  and  coal-consuming  destinations  after  it 
has  been  in  effect  for  so  man^  years  could  not  fail  to  lead  to  a  widespread  confusion 
in  coal  rates,  and  we  see  nothing  in  the  record  to  justify  such  an  order." 

As  to  the  other  relief  sought,  viz,  putting  big- vein  coal  on  an  equality  with  all  the 
other  coals  in  this  group,  the  report  shows  not  only  that  there  was  the  all-sufficient 
groimd  we  have  noted  above,  viz.,  that  there  was  a  dissimilarity  of  charge  for  similarity 
of  service,  but  that  wholly  apart  from  the  le^l  ground  there  was  a  practical  commercial 
reason  for  relief  in  the  increased  cost  of  mining  due  to  drawing  pillars,  greater  water 
troubles,  longer  haulage,  lumbering,  etc.,  incident  to  the  exhaustion  of  a  very  thick 
vein.    The  report  then  states: 

**The  report  of  the  commission  in  the  previous  proceeding  indicates  the  action 
that  might  faiirly  be  anticipated  whenever  the  cjuestion  of  the  reasonableness  of  the 
TdXei  on  big- vein  coal,  when  water  borne  to  points  inside  or  outside  the  capes,  was 
properly  presented  to  us  accompanied  by  adequate  proof  that  the  differentials  s^rainst 
It  operatCNi  to  its  disadvantage.  Such  a  complaint  is  now  before  us,  and  the  testimony 
makes  it  guite  clear  that  the  reduction  in  the  rates  on  small-vein  coal  required  under 
our  order  m  the  previous  case  oupht  now  to  be  extended  to  the  rates  on  big- vein  coal." 

Indeed,  an  examination  of  this  case  in  all  its  bearings  satisfies  us  not  only  that  the 
commission  did  not  act  unlawfully,  but  was  constrained  to  order  the  enforcement  of 
a  uniform  rate  in  the  whole  group  in  accordance  with  the  provisions  above  quoted 
from  section  15  of  the  act. 


Digitized  byVjOOQlC 


1024  BILLS  AFFECTING  INTERSTATE  COMMERCE. 

We  are  therefore  of  opinion  the  demurrer  should  be  sustained  and  the  bill  dismiHsed. 
It  remains  to  consider  an  argument  peculiar  to  the  Pennsylvania  Railroad  advanced 
at  the  hearing.  It  was  in  effect  said  that  as  the  lines  of  that  railroad  enter  the  Georges 
Creek  Basin  only  and  do  not  enter  the  West  Virginia  and  Pennsylvania  fields  the  order 
will  subject  it  to  pains  and  penalties  should  the  Baltimore  and  Ohio  hereafter  change 
its  rates  from  the  West  Virginia  and  Pennsylvania  fields.  It  suffices  to  say  that  such 
danger  is  too  remote  to  invoke  injunctive  relief,  and  that  if  any  such  construction  is 
placed  upon  the  order  as  is  now  suggested  there  will  be  opportunity  to  that  road  to 
apply  to  the  commission  for  modification  of  the  order  or  to  this  court  for  injunctive 
relief.  ' 

Arunqton  Heights  Fruit  Company  et  al. 

V. 

Southern  Pacific  Company  et  al. 
[In  the  circuit  court  of  the  United  States  for  the  southern  district  of  California    November  22,  IfMW.] 

1.  Defendants  propose  to  increase  their  rates  for  the  transportation  of  lemons  from 

points  in  California  to  eastern  markets  from  $1  to  $1.15  per  100  pounds.  Upon 
application  of  complainants  for  a  temporary  injunction  restraining  defendants 
from  collecting  the  proposed  increase  in  rates  until  a  hearing  is  had  upon  the 
merits  by  the  Interstate  Commerce  Commisdon:  Held^  That  for  the  present 
the  equity  of  keeping  the  present  rate  appears  to  be  with  the  complainants 
until  the  subject  can  be  investigated  by  the  commission,  and  that  temporary 
injunction  should  be  issued  upon  complainants  giving  bond  to  protect  the 
defendants  in  case  the  commission  decides  that  the  increase  in  rates  was 
reasonable. 

2.  The  final  determination  as  to  the  reasonableness  of  the  rates  rests  with  the  Interstate 

Commerce  Commission,  and  there  is  no  disiposition  on  the  part  of  the  court 
to  intrude  upon  the  jurLsdiction  of  that  tribunal. 

3.  In  reaching  conclusions  upon  questions  presented  in  an  application  for  temporary 

injunction  such  as  this  it  is  the  duty  of  the  court  to  balance  the  equities  between 
the  parties  and  ascertain  which  of  them  will  suffer  the  greater  detriment  or 
inconvenience  by  the  action  of  the  court.  Facts  of  this  case  considered  and 
conclusion  arrived  at  that  the  equities  of  this  case  lie  with  the  complainants. 

4.  It  seems  that  the  lemon  growers  understood  that  the  present  rate  was  to  be  made 

permanent  and  enlarged  the  area  of  their  orchards  and  increased  their  business 
upon  this  faith  and  basis  as  factor  of  expense,  and  as  nothing  has  occurred  since 
to  justify  defendants  in  increasing  the  freight  rate,  the  status  quo  should  be 
maintained  for  the  protection  of  the  lemon  ^wers  until  a  hearing  is  had  upon 
the  merit"  by  the  proper  authority. 

5.  Increase  of  the  rates  on  lemons  upon  the  facts  presented  by  the  record  does  not 

appear  to  be  justified  by  the  recent  increase  in  customs  duties  on  lemons  pre- 
scribed by  the  Payne-Aldrich  Tariff  Act. 

6.  The  policy  of  imposing  protective  duties  is  for  the  benefit  of  the  producer  and  to 

encourage  home  productions  and  home  manufactures,  and  not  to  increase  the 
cost  of  railroad  transportation. 

Joseph  H.  Call,  Asa  F.  Call,  and  Levy  Mayer  for  complainants. 

J.  W.  McKinley  for  Southern  Pacific  Company. 

T.J.  Norton  and  U.  T.  Clotfelter  for  Atchison,  Topeka  <&  Santa  Fe  Railway  Company. 

A.  S.  Halsted  for  San  Pedro,  Los  Angeles  <fe  Salt  Lake  Railroad  Company. 

OPINION  OP  THE  court. 

Morrow,  Circuit  Judge  (orally): 

The  court  is  not  required  at  this  stage  of  the  proceedinj^  to  determine  whether 
the  proposed  rate  of  $1.15  per  100  pounds  for  the  transportation  of  lemons  to  the  New 
York  market  is  just  and  reasonable  or  unjust  and  unreasonable.  Indeed,  the  final 
determination  of  that  question  rests  with  the  Interstate  Commerce  Commission,  and 
there  is  no  disposition  on  the  part  of  the  court  to  intrude  upon  the  jurisdiction  of  that 
tribunal. 

The  present  application  is  for  a  temporary  injunction  that  will  preserve  the  status 
quo  until  a  hearing  is  had  upon  the  merits  by  the  proper  authority,  the  status  quo 
being  a  charge  of  %\  per  100  founds  for  the  transportation  of  lemons  from  California 
to  the  New  York  market.  What  the  court  is  required  to  do  now  is  to  determine  from 
the  evidence  submitted  whether  there  is  a  reasonable  probability  that  the  complain- 
ants will  be  able  to  maintain  the  case  set  forth  in  the  bill  and  establish  the  fact  that 
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the  propoeed  increased  rate  of  $1.15  per  100  pounds  will  be  unjust  and  unreasonable; 
and  whether  ^nding  such  a  hearing  upon  the  merits  the  complainants  will  suffer  an 
irreparable  injury.  In  reaching  conclusions  upon  these  questions  it  is  also  the  duty 
of  the  court  to  balance  the  equities  between  the  parties  and  ascertain  which  of  them 
will  suffer  the  greater  detriment  or  inconvenience  by  the  action  of  the  court.  If  the 
balance  of  detriment  or  inconvenience,  in  the  event  the  temporary  injunction)  is 
refused,  is  against  the  complainants,  then  the  injunction  will  be  granted.  But  if,  on 
the  other  hand,  the  balance  of  detriment  or  inconvenience  is  against  the  defendants, 
in  the  event  the  temporary  injunction  should  issue,  then  it  should  be  refused.  If  in 
the  present  case  the  temporary  injunction  is  issued,  the  defendants  will  be  denied  the 
right  to  collect  the  increased  rate  of  15  cents  per  100  pounds  until  the  Interstate  Com- 
merce Commission  has  determined  whether  such  increased  rate  is  just  and  reasonable 
or  unjust  and  unreasonable,  but  in  the  meantime  the  defendants  will  be  fully  secured 
in  a  bond  to  indemnify  them  for  the  difference  between  the  propoeed  rate  and  the 
rate  which  they  may  collect. 

Now,  how  will  it  be  with  the  complainants  if  the  temporary  injunction  is  refused? 
They  must  pay  the  increased  rate,  which  it  i»  estimated  will  amount  to  about  $250,000 
in  one  year,  if  it  is  finally  determined  that  this  rate  is  unjust  and  unreasonable  they 
may  recover  of  the  defendants  the  amount  so  exacted.  But  what  will  be  their  situa- 
tion or  condition  pending  this  determination?  It  appears  from  the  evidence  that  the 
lemon  growers  can  not  pay  the  increased  rate  and  market  their  crops  in  the  eastern 
markets  at  a  profit.  They  must  go  out  of  business  if  required  to  pay  the  increased 
rate.  They  will  be  compelled  to  destroy  their  lemon  trees  and  put  their  land  to  other 
uses.  This  is  a  detriment  and  inconvenience  in  addition  to,  or  rather  aside  from,  the 
difference  in  rate.  If  the  equities  of  the  parties  related  only  to  the  difference  in  rate 
they  would  be  equally  balanced  and  the  temporary  injunction  would  be  refused.  But 
there  is  evidence  before  the  c  ourt  that  the  equities  are  not  so  balanced.    The  com- 

Slainants  will  suffer  an  irreparable  injury  by  the  increased  rate  not  measured  by  the 
ifference  between  that  and  the  present  rate,  and  this  fact  clearly  balances  the  equities 
in  favor  of  the  complainants.  Moreover,  there  is  evidence  that  for  some  years  prior  to 
November,  1904,  tne  present  rate  of  |1  per  100  pounds  was  an  emer^ncy  rate  estab- 
lished by  the  carriers  to  enable  the  shippers  to  meet  the  special  conditions  of  the  season 
and  of  tne  eastern  market.  But  in  November,  1904,  after  some  negotiations  between 
the  piurties,  the  rate  was  made  a  permanent  rate,  or  at  least  the  lemon  growers  so  under- 
stood it,  and  thereupon,  having  faith  that  such  permanent  rate  would  be  continued, 
they  have  enlarged  the  area  of  their  orchards  and  increased  their  business  upon  that 
basis  of  this  ^tor  of  expense.    This  rate  has  now  been  continued  for  five  years. 

The  defendants  deny  that  they  ever  gave  the  complainants  to  understand  that  the 
rate  of  $1  per  100  pounds  was  to  be  a  permanent  rate,  but  I  think  the  evidence  fur- 
nished by  the  bill  and  supported  by  the  afiSdavits  satisfactorily  establishes  the  fact 
that  the  complainants  as  a  result  of  their  negotiations  with  the  defendants  were  given  to 
understand  tnat  the  rate  of  $1  per  100  poimds  would  be  a  permanent  rate  upon  which 
they  could  go  on  and  develop  this  industry,  and  the  fact  that  it  has  been  continued  for 
five  years  indicates  that  the  rate  was  to  be  permanent. 

Now,  what  has  occurred  since  November,  1904.  to  justify  the  defendants  in  increas- 
ing the  freight  rate  to  $1.15  per  100  pounds?  There  is  some  evidence  that  thete  has 
b^n  an  increase  in  the  cost  of  labor,  but  this  fact  applies  with  equal  force  to  the  busi- 
ness of  both  parties.  The  entire  cost  of  transportation  is  not,  in  fact,  any  j^eater. 
The  services  rendered  by  the  carriers  do  not  appear  to  be  any  more  expensive  as  a 
whole  than  they  were  in  1904,  if  indeed  they  are  as  expensive  now  as  they  were  then. 
Where,  then,  is  the  change  of  condition?  Why  the  increased  rate?  It  appears  to  be 
confined  exclusively  to  the  legislation  by  Congress  respecting  the  tariff. 

By  the  Dingley  tariff  act  of  July  24,  1897,  the  duty  on  imported  lemons  was  1  cent 
per  pound.  This  duty  was  raised  by  the  recent  act  of  August  5,  1909,  to  H  cents  per 
pound.  This  increase  of  duty  appears  to  have  been  made  upon  representations  to 
Congress  that  it  was  necessary  to  have  such  a  protective  duty  to  enable  the  complain- 
ants to  sell  their  product  in  competition  with  the  Italian  or  Sicilian  lemons  in  the  eastern 
market.  It  is  represented  that  in  Italy  or  Sicily  the  cost  of  labor  in  producing  lemons 
is  only  25  per  cent  of  what  it  is  in  Caliiopia  and  that  the  freight  charge  from  Sicily  to 
New  York  is  only  25  per  cent  of  the  freight  charge  on  lemons  from  California  to  New 
York.  As^  for  example,  it  costs  $1  in  labor  to  produce  100  pounds  of  lemons  in  Cali- 
fornia, while  it  costs  only  25  cents  to  produce  the  same  quantity  of  lemons  in  Sicily. 
The  freidiit  charge  on  100  pounds  of  lemons  from  California  to  New  York  is  |1,  while 
the  freight  charge  on  the  same  quantity  of  lemons  from  Sicily  to  New  York  is  25  cents. 
It  was  upon  representing  such  fact  to  Congress  that  the  duty  wa«  increased  one-half 
cent  per  pound.    It  was  increased  because  freight  and  labor  are  so  much  higher  in 
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this  country  than  in  Sicily,  because  the  cost  of  freight  and  labor  in  this  country  was 
for  each  $1  per  100  pounds,  and  the  cost  of  freight  and  labor  for  the  foreign  producer  was 
for  each  only  25  cents  per  100  pounds.  Congress  then  had  in  view  two  facts  justi^ing 
an  increase  in  the  duty  on  lemons.  One  was  the  cost  of  labor  in  this  country  anci  th« 
other  was  the  fact  that  the  lemon  growers  in  California  were  re<^uired  to  pay  the  rail- 
road companies  $1  per  100  pounds  for  the  transportation  of  their  lemons  to  the  New 
York  market. 

The  purpose  of  Congress  was  to  protect  American  industry.  But  does  anyone  sup- 
pose that  Congress  would  have  made  such  an  increase  had  it  been  suggested,  or  even 
suspected,  that  the  railroad  companies  would  immediately  increase  ffieir  freight  rate 
ana  appropriate  a  portion  of  this  protection  for  their  benefit.  Manifestly  not.  The 
policy  of  imposing  protective  duties  is  for  the  benefit  of  the  producer  and  to  encourage 
nome  productions  and  home  manufactures,  and  not  to  increase  the  cost  of  railroaicl 
transportation.  Its  ultimate  purpose  is  to  develop  the  countr>%  encoiuBge  diversified 
industries,  and  save  our  markets  for  our  own  i>eople  on  at  least  something  like  equal 
terms  with  the  foreign  producer.  The  wisdom  of  this  policy  is  not  a  question  for  the 
judiciary.  It  is  purely  a  legislative  question.  But  when  such  a  policy  has  been 
adopted  and  placed  on  the  statute  book  the  courts  must  give  it  effect  when  the  issue 
is  presented. 

The  facts  submitted  by  the  defendants  in  support  of  the  proposed  increase  of  rate 
are  very  interesting  and  make  a  plausible  showing  in  support  of  their  claim  to  a  higher 
freight  rate  than  that  now  prevailing^  but  I  am  not  satisfied  that  they  are  entitl^  to 
share  in  the  benefit  of  this  particular  increase  in  the  customs  duty.  Perhaps,  later  on, 
when  the  industry  of  the  lemon  grower  is  firmly  established  and  the  market  fairly 
equalized  for  the  home  producer,  the  defendants  may  properly  increase  the  rate  to 
correspond  with  other  citrus  fruits.    But  for  the  present  tne  equity  of  keeping  the 

E resent  rate  appears  to  be  with  the  complainants  until  the  subject  can  be  investigated 
y  the  Interstate  Commerce  (^/ommission.  The  complainants  should  give  a  bond  in 
the  sum  of  $250,000,  conditioned  expressly  that  in  tne  event  a  rate  in  excess  of  the 
present  rate  is  determined  to  be  just  and  reasonable  the  complainants  will  pay  to  the 
railroad  companies  the  difference  between  the  present  rate  and  such  rate  as  deter- 
mined by  the  Interstate  Commerce  Commission.  That,  I  believe,  was  the  condition 
of  the  bond  given  in  the  Lumber  case.  Let  a  temporary  injunction  issue  as  prayed 
for  in  the  bill  of  complaint. 

(The  committee  thereupon  adjourned  until  to-morrow,  Tuesday, 
February  15,  1910,  at  10  o'clock  a.  m.) 
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Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington,  D.  C,  Tuesday,  February  16, 1910. 
The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  James  R. 
Maim  (chairman)  presiding. 

The  Chairman.  Any  gentleman,  in  reference  to  the  interurban 
roads,  may  proceed. 

STATEMEH T  OF  MB.  LEWIS  S.  CASS,  PBESIDENT  OF  THE  WATER- 
LOO, CEDAR  FALLS  AND  VOBTHEBV  BAILWAT,  OF  WATERLOO, 
IOWA. 

The  Chairman.  You  wish  to  be  heard  in  reference  to  the  provision 
in  the  Townsend  bill  (H.  R.  17536)  excepting  interurban  r^lroads 
from  the  operation  of  the  bill? 

Mr.  Cass.  Mr.  Chairman  and  gentlemen,  I  will  try  to  take  up  as 
little  of  your  time  as  possible;  but  first  I  want  to  go  on  record  as  say- 
ing that  I  am  thoroughly  in  accord  and  sympathy  with  the  interstate- 
commerce  law  as  it  stands  and  as  it  is  proposed  to  be  amended  in  so 
far  as  giving  the  commission  the  right  to  establish  through  routeSj 
joint  rates,  and  joint  classifications  are  concerned.  Wimout  this 
right  a  great  many  communities  would  suffer  for  the  Want  of  equal 
and  fair  freight  rates,  as  between  communities  located  upon  snort 
lines  of  railroad  and  communities  located  upon  tnmk  lines  of 
railroad.  This  I  regard  as  equally  true  so  far  as  waterways  are  con- 
cerned, and  I  don't  think  there  is  any  question  but  what  it  is  true  so 
far  as  any  railroad  is  concerned,  regardless  of  what  the  motive  power 
may  be.  I  know  a  great  manv  different  interurban  railroads  through- 
out the  country — in  fact,  I  know  of  no  interurban  railroad  in  me 
State  of  Iowa,  of  which  State  I  am  a  resident,  that  does  not  do  what 
you  might  term  a  commercial  railroad  business;  but  yet  in  every 
sense,  so  far  as  their  passenger  business  is  concerned,  they  are  an 
interurban  electric  passenger  railway,  and  it  seems  to  me  tney  are  a 
form  of  railwav  which  you  propose  to  exclude  from  the  right  of  the 
enforcement  of  joint  rates  and  through  routes  with  steam-connecting 
carriers. 

Most  of  the  electric  interurban  railroads  that  to-day  have  joint 
rates  and  through  routes  with  steam  carriers,  with  a  few  exceptions, 
would  be  deprived  of  those  rates  as  soon  as  they  lost  the  power  to 
enforce  those  joint  rates,  and  to  deprive  them  of  those  joint  rates 
would  deprive  a  number  of  communities  from  the  equal  chance  at 
their  markets  with  the  communities  located  in  adjacent  and  corres- 
ponding stations  upon  trunk  lines  of  railroads  that  are  dependent 
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upon  the  market  town  for  their  produce  and  wares,  and  an  equal 
cnance  to  ship  their  grain,  hve  stock,  and  so  forth. 

In  discussing  this  bill  with  different  parties — I  don't  know  iust 
what  is  intended  to  be  covered  hy  excluding  electric  interurban 
passenger  railways  from  those  which  the  commission  may  order 
rates  in  connection  with  steam  roads.  It  may  be  possible  that  I 
am  taking  up  the  time  of  you  gentlemen  unnecessarily,  and  that  I 
am  laboring  under  a  misapprehension  as  to  the  intention  of  this  bill, 
but  it  is  so  vitally  important  to  the  property  which  I  represent  and 
to  the  properties  which  are  known  as  interurban  railroads  throughout 
the  State  of  Iowa  that  to  withdraw  from  those  railroads  their  freight 
traffic  and  their  right  to  through  routes  and  joint  rates  would  work 
a  great  hardsliip  upon  a  number  of  communities  that  are  served  only 
by  these  interurban  railroads  and  would,  I  fear,  reduce  the  earnings 
01  these  interurban  roads  to  such  a  low  point  that  it  would  be  impos- 
sible for  them  to  operate  as  independent  lines. 

Mr.  Bartlett.  You  are  engaged  in  the  business  of  operating 
interurban  roads? 

Mr.  Cass.  Yes,  sir. 

Mr.  Bartlett.  In  the  northwestern  country  and  also  in  the  eastern 
part  of  the  United  States;  I  am  famihar  with  that;  they  handle  a  part 
not  only  of  the  interurban  traffic  and  travel,  but  they  carry  passengers 
and  freight;  also  sleeping  cars,  do  they  not? 

Mr.  Cass.  Yes,  sir;  there  are  interurban  roads  that  are  running 
sleeping  cars  for  passengers,  and  I  believe  that  Congressman  McKin- 
ley's  roads  down  in  lUinois  run  sleeping  cars  for  passengers. 

Mr.  Bartlett.  How  about  freight? 

Mr.  Cass.  The  roads  in  Iowa  transact  the  same  character  of  a 
general  freight  business  as  any  steam  railroad  in  the  State,  excepting 
that  they  are  not  so  long  and  do  not  reach  the  territory  or  do  not  reach 
the  market  towns;  for  instance,  Chicago  is  the  market  town  for  the 
State  of  Iowa.  The  roads  to  and  from  Iowa  built  up  by  the  steam 
railroad  companies  were  built  for  the  purpose  of  giving  the  steam 
roads  the  longest  haul,  and  for  the  purpose  of  making  Chicago  the 
market  town.  These  roads  built  their  lines  up  to  carry  the  products 
from  Chicago  to  the  people  out  in  Iowa,  and  load  their  cars  in  Iowa 
with  grain  and  live  stock  and  bring  them  back  to  Chicago.  Those 
roads  originally  were  built  for  the  purpose  of  moving  traffic  in  that 
manner.  The  six  trunk  lines  which  cross  the  State  of  Iowa  were  so 
far  apart  that  the  markets  became  hard  to  reach  by  the  settlers,  so 
the  pjBople  of  Iowa  have  invested  their  money  in  right-angle  roads, 
or  railroads  running  across  the  State  at  right  angles,  communities 
have  been  established  on  those  short-line  railroads,  and  in  order  that 
those  communities  might  thrive,  they  had  to  sena  their  products  to 
Chicago,  the  market  town,  and  they  had  to  receive  from  Chicago  the 
wares  that  are  sold  at  Chicago;  and  in  order  that  they  mi^ht  receive 
those  in  competition  with  the  trunk  lines,  or  the  commimities  located 
upon  the  trunk  lines  of  railroad,  they  must  have  substantially  the 
same  rate  as  the  communities  located  upon  the  trunk  lines.  Compe- 
tition enforced  that  condition  of  those  rates  in  the  early  days  with  the 
six  trunk  lines  across  the  State  of  Iowa. 

Mr.  Adamson.  Mr.  Cass,  I  am  not  responsible  for  any  part  of  this 
bill,  and  I  have  not  been  selected  to  explain  any  of  it,  but  my  under- 
standing is  that  the  reason  for  the  exception  of  the^e  lines  is  that 
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some  of  these  railroads  were  not  equipped  to  assume  the  responsibili- 
ties of  the  interstate  commerce  law,  and  that  therefore  tney  were 
to  be  exempt  for  awhile.  Now  you  say  that  thev  are  ready  for  it, 
and  wish  to  be  included  in  the  provisions  of  the  bill. 

Mr.  Cass.  I  say  that  the  Waterloo,  Cedar  Falls  and  Northern  Rail- 
road, of  which  I  am  president,  is  ready  for  it,  and  is  equipped  for  it. 
They  considered  themselves  as  subject  to  the  interstate  commerce 
law  for  two,  three,  or  four  years  past,  andhave  but  recently  submit- 
ted their  auditor's  office  to  a  careful  search  on  the  part  of  the  auditors 
of  the  Interstate  Commerce  Commission. 

The  Chairman.  I  think  perhaps  it  would  be  well  for  me  to  read  to 
the  committee  the  provision  that  you  have  reference  to.  The  pro- 
vision which  you  are  discussing  in  tlie  Townsend  bill  is  found  on  page 
18,  beginning  on  line  20,  and  reads  as  follows: 

The  commiasion  shall  not,  however,  establish  any  through  route,  classification,  or 
rate  between  street,  suburban,  or  interurban  electric  passenger  railways  and  railroads 
of  a  different  character. 

Of  course  that  only  refers  to  the  establishment,  I  judge,  of  the 
through  route. 

Mr.  Adamson.  It  is  doubtful  whether  it  would  be  held  to  apply 
to  his  road  at  all. 

Mr.  Cass.  That  is  the  provision;  ves. 

Mr.  Adamson.  I  mean  as  to  whether  the  exception  would  apply  to 
his  road  at  all. 

Mr.  Stevens.  Have  you  had  any  conferences  with  the  Attorney- 
General,  or  with  the  chairman  of  the  Interstate  Commerce  Commission, 
who  is  somewhat  responsible  for  the  drafting  of  this  Townsend  bill? 

Mr.  Cass.  No,  sir. 

Mr.  Stevens.  Do  you  know  whether  or  not  that  provision  which 
was  read  was  made  with  reference  to  your  line,  the  lines  in  Iowa, 
Ohio,  Indiana,  or  lines  in  New  England  controlled  by  the  New  Haven 
Road? 

Mr.  Cass.  I  do  not.  I  have  been  unable  to  determine  why  that 
provision  was  injected  in  the  bill. 

Mr.  Bartlett.  So  far  as  passenger  traffic  is  concerned,  these  inter- 
urban railroads,  even  in  New  England,  are  in  a  verv  considerable  part 
used  by  passengers  in  travehng  from  one  city  and  State  to  anotner, 
are  they  not? 

Mr.  Cass.  Yes,  sir. 

Mr.  Bartlett.  A  man  may  go  from  New  York  to  Portland,  Me.,  on 
one? 

Mr.  Cass.  Almost,  I  believe. 

Mr.  Bartlett.  He  certainly  can  go  from  New  York  to  Boston. 

Mr.  Cass.  Oh,  yes. 

Mr.  Bartlett.  And  vou  think  that  those  roads,  having  become, 
as  you  claim  them  to  be — and  doubtless  correctly — now  under  the 
general  terms  of  the  Hepburn  bill,  and  subject  to  control  and  regulft- 
tion  bv  the  Interstate  Commerce  Conmiission,  and  this  being  a  bill  to 
amend  or  alter  or  increase  the  powers  of  the  Interstate  Commerce 
Commission,  that  they  ought  not  to  be  specially  excepted  by  being 
taken  out  from  the  general  term  of  ''railroads  conducting  a  pas- 
senger and  freight  tr^c? 

Mr.  Cass.  Yes,  sir;  that  is  just  what  I  think. 
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Mr.  Washbubn.  Your  remarks  would  also  apply,  would  they  not, 
to  lines  15  to  18,  inclusive,  on  page  26  of  the  bill? 

Mr.  Cass.  I  don't  see  where  that  part  of  the  bill  can  materially 
injure  the  class  of  railroads  that  I  represent.  If  it  is  deemed  wise  to 
permit  combinations  on  the  part  of  electric  railroads  to  be  formed, 
and  to  permit  steam  railroads  to  use  electric  railroads  as  holding 
compames  in  consolidating  steam  railroads,  I  don't  know  that  we 
can  complain;  but  if  I  was  the  other  fellow  I  would  want  that  taken 
out,  to  be  frank  with  you  about  it. 

Mr.  Stafford.  What  are  the  reasons  for  your  advocating  this 
being  eliminated  if  you  are  in  an  opposite  position? 

Mr.  Cass.  I  don't  believe  that  the  transportation  in  the  arteries  of 
commerce  in  this  country  ought  to  be  so  consoUdated  that  they  will 
be  brought  into  too  narrow  a  scope  of  management.  I  don't  believe 
that  our  railroads  and  transportation  companies  ought  to  be  con- 
trolled by  a  few  people.  I  tnink  that  competition  is  necessary  for 
the  welfare  of  the  business  of  the  pubUc  along  lines  of  transportation, 
not  on  account  of  rates,  but  on  accoimt  of  accommodations  that 
competitors  will  furnish  even  at  the  same  rates.  That  is  why  I  say 
that  if  I  was  not  in  the  railroad  business  I  would  not  want  the  clause 
to  remain  in  the  bill. 

Mr.  Washburn.  Do  you  think  that  the  steam  railroads  and  the 
electric  railroads  should  be  kept  separate  and  distinct  as  competing 
factors  in  the  transportation  business? 

Mr.  Cass.  Yes,  sir;  as  much  as  steam  railroads  should  be  kept 
separate. 

Mr.  Washburn.  As  a  matter  of  pubUc  policy? 

Mr.  Cass.  As  a  matter  of  public  poUcy;  yes.  I  beUeve  that  to  be 
for  the  best  interests  of  the  public. 

The  Chairman.  Mr.  Cass,  to  take  a  specific  case,  where  an  electric 
road  has  been  cpnstructed  paralleling  a  line  of  steam  railroad  to 
within  a  few  miles  of  a  station  in  a  large  city,  you  want  the  law*  so 
that  the  Interstate  Commerce  Commission  shall  have  the  power  to 
make  the  steam  railroad  enter  into  a  joint  rate  with  the  electric  road, 
and  yet  forbid  the  steam  railroad  from  acquiring  that  electric  road. 
The  electric  road  would  probably  become  practically  a  feeder  of  the 
steam  railroad,  and  would  not  the  facilities  to  the  pubhc  be  rather 
enhanced  if  the  steam  railroad  should  acquire  the  electric  road? 

Mr.  Cass.  I  would  have  to  answer  that  question  by  a  little  further 
explanation,  if  I  may  make  it. 

The  Chairman.  Certainly. 

Mr.  Cass.  Let  us  take  as  an  illustration  the  Elgin,  Aurora  and 
Chicago  Electric  Railroad,  which  goes  to  the  city  limite  of  the  city  of 
Chicago,  and  reaches  a  large  population  in  the  minor  cities  surrounding 
Chicago.  Now,  those  cities  use  Chicago  as  their  market  town,  the 
principal  part  of  the  business  to  and  from  those  cities  is  to  and  from 
Chicago.  But  I  don't  understand  that  it  is  the  intention  of  the 
Interstate  Commerce  Commission,  or  of  the  Governments— the  law- 
making power — to  attempt  to  regulate  state  rates;  that  is,  I  don't  see 
that  this  bill  would  affect  the  question  of  joint  rates  in  that  instance. 
It  seems  to  me  that  that  would  be  entirely  regulated  by  the  Illinois 
state  commission  and  by  these  Illinois  rates. 

The  Chairman.  Let  us  see  whether  it  would  or  not.  That  electric 
road  is  wholly  within  the  limits  of  the  State  of  Illinois,  and  it  would 
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still  be  within  the  hmits  of  the  State  in  order  to  get  into  the  city  of 
Qiicago.  Suppose  they  should  enter  into  an  arrangement  with  you 
in  Iowa  for  a  joint  rate  from  the  west  end  of  Iowa  to  the  city  of 
Chicago,  woulon't  that  compel  them  to  make  an  arrangement  by 
which  they  could  carry  passengers  into  the  city  of  Chicago  from 
Iowa? 

Mr.  Cass.  That  would  be  true  as  to  the  passengers,  but  the  pas- 
senger rates  are  principally  based  throughout  the  country  upon  2 
cents  a  mile,  and  with  the  exception  of  where  short-line  rates  are 
made,  it  is  not  necessary  that  jomt  passenger  rates  be  ordered;  it  is 
not  necessary  that  the  commission  be  given  permission  to  order  joint 
passenger  rates. 

The  Chairbian.  But  that  is  what  we  are  proposing  to  do,  to  give 
them  that  authority,  and  that  is  what  you  are  advocating. 

Mr.  Cass.  What  I  am  advocating  is  principally  freight  rates.  The 
question  of  passenger  rates  is  not  an  miportant  question  in  this  at 
aU,  and  if  I  am  takmg  up  your  time  on  a  question  of  passenger  rates 
entirely,  then  I  want  to  apologize,  because  I  assumed  that,  of  course, 
it  would  cover  freight  rates. 

Mr.  Adamson.  As  to  that  phrase  *' different  character,"  as  applied 
to  those  roads — that  is,  between  roads  of  a  diflFerent  character,  if  the 
gauge  is  the  same,  the  track  and  the  coupling  apparatus  .can  be 
adjusted,  and  the  braking  system  can  be  adjusted — wnat  is  the  reason 
that  they  are  not  nearly  enough  of  the  same  character  as  to  make 
this  arrangement  feasible? 

Mr.  Cass.  The  only  reason  that  I  can  assign  to  that  is  that  the 
State  of  Iowa,  through  its  supreme  court,  has  declared  that  the  rail- 
road of  which  I  am  the  president  is  an  interurban  railroad,  and  if 
the  Supreme  Court  of  the  United  States  should  hold  the  same  thing, 
based  upon  the  decision  of  the  supreme  court  of  Iowa,  then  we  woulH 
be  shut  out  under  this  bill. 

Mr  Adamson.  But  this  is  an  exception,  as  between  your  road  and 
railroads  of  a  different  character,  meaning  the  steam  railroads. 

Mr.  Cass.  Yes. 

Mr.  Adamson.  Now,  if  that  class  of  interurban  street  railroads 
that  you  speak  of  is,  by  their  equipment — their  physical  equipment — 
sufficiently  within  the  character  of  the  steam  railroads,  what  is  the 
reason  they  practically  are  not  in  the  same  character? 

Mr.  Cass.  They  should  be,  and  they  are,  as  a  matter  of  fact. 

Mr.  Adamson.  If  they  have  the  same  gauge,  the  same  adjustable 
coupling  arrangement,  the  same  braking  arrangement,  what  is  the 
reason  they  are  not  sufficiently  in  the  same  character  to  be  coupled 
on? 

Mr.  Cass.  They  are;  but  what  the  coiurts  would  say,  as  meant  by 
this  bill,  should  it  be  left  with  the  present  wording,  is  another  matter. 

Mr.  Stafford.  What  is  the  character  of  your  freight  equipn;ient 
on  interurban  railroads  as  to  the  gondola  cars  and  the  box  cars? 

Mr.  Cass.  The  Waterloo,  Cedar  Falls  and  Northern  Railroad  owns 
150  cars.  Seventy-five  of  those  cars  are  built  under  the  Master  Car- 
builders'  steam  road  specifications,  are  interchangeable  with  any 
railroad  in  the  United  States,  and  our  freight  equipment  comes  and 
goes  to  the  other  railroads  as  freely  as  theirs  go  and  come  to  our  line. 


Digitized  byVjOOQlC 


1082  BILLS  AFFECTING  INTBBSTATB  COMMBEOB. 

Mr.  Stafford.  Is  it  the  practice  at  present  to  interchange  cars 
with  other  railroads  without  the  necessity  of  transferring  shipments 
to  the  connecting  railroads  at  the  connection  point? 

Mr.  Cass.  It  is,  so  far  as  interurban  railroads  of  Iowa  are  concerned. 
The  character  of  the  interurban  railroads  of  Illinois  I  have  not  care- 
fully investigated,  but  we  have  a  number  of  interurban  railroads  in 
Iowa,  and  all  of  them  transact  a  general  commercial  railroad  business 
along  the  same  line  as  the  steam  railroads,  and  in  addition  to  the 
general  commercial  business  they  transact  an  interurban  passenger 
railroad  business.  But  in  the  instance  of  our  company,  ana  of  other 
companies,  they  transact  street  railroad  business  upon  the  streets  of 
some  communities. 

Mr.  Stafford.  Then  the  railroad  carriers  in  Iowa  send  their  own 
cars  of  freight  over  your  lines  ? 

Mr.  Cass.  Yes,  sir. 

Mr.  Adamson.  Then  the  only  feature,  it  appears,  in  which  the 
characters  are  different  is  that,  while  their  engines  could  run  on  your 
tracks,  your  engines  could  not  run  on  theirs  because  they  haven't  the 
electricity? 

Mr.  Cass.  That  is  the  point  exactly. 

Mr.  Adamson.  And  is  that  material  to  the  question  of  sending  cars 
back  and  forth  ? 

Mr.  Cass.  Not  at  all. 

The  Chairman.  How  many  freight  cars  have  you  on  your  Une? 

Mr.  Cass.  Seventy-five  cars  of  the  master  carbuilders'  standard, 
and  of  that  75  cars  45  of  them  are  interchangeable  freight  cars  in  the 
general  line  of  freight  business;  that  is,  they  go  all  over  the  United 
States,  and  at  times  they  are  gone  for  as  long  a  period  as  two  years 
before  they  come  back  to  our  fine. 

The  Chairman.  Forty-five  freight  cars;  is  that  the  total  number 
of  freight  cars  that  you  have? 

Mr.  Cass.  That  is  the  total  of  freight  cars  that  we  send  out  on 
other  lines.     We  have  six  steam  locomotives. 

The  Chairman.  How  many  miles  of  track  have  you? 

Mr.  Cass.  We  have  50  miles  of  track  that  we  operate  as  a  commer- 
cial railroad. 

The  Chairman.  You  have  a  little  less  than  a  freight  car  to  a  mile, 
then? 

Mr.  Cass.  Yes,  sir. 

The  Chairman.  Do  you  think  that  is  a  fair  proportion,  if  steam 
railroads  were  to  be  compelled  to  interchange  business  with  you? 

Mr.  Cass.  I  think  it  is  a  greater  proportion  than  the  average  small 
steam  railroad  owns. 

The  Chairman.  Less  than  a  freight  car  to  a  mile? 

Mr.  Cass.  Yes,  sir. 

The  Chairman.  Have  you  any  information  upon  that  subject  t 

Mr.  Cass.  I  have  looked  it  up;  and  I  might  say  for  your  informa- 
tion, sir,  that  I  have  just  retired  as  an  executive  officer  of  a  large 
steam  trunk  line,  and  that  I  have  come  in  contact  with  that  situation 
in  connection  with  the  interurban  lines  and  with  the  small  steam 
railroads;  and  I  know  from  experience  that  the  average  electric 
railroad  which  is  attempting  the  business  of  commercial  railroading 
is  better  equipped  in  nearly  every  respect  to  serve  the  public  than 
the  average  small  steam  railroad. 
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The  Chairman.  Now,  how  many  miles  of  electric  interurban  roads 
are  there  in  the  United  States?  / 

Mr.  Cass.  I  should  say  about  38,000. 

The  Chairman.  How  many  freight  cars  have  they? 

Mr.  Cass.  In  the  United  States — I  couldn^t  say  ofThand;  I  would 
have  to  look  that  iip.     Do  you  mean  for  the  interurban  roads? 

The  CHAIRMAN.  Yes. 

Mr.  Cass.  I  should  say  that  the  interurban  roads  have  not  any- 
thing like  one  freight  car  to  the  mile. 

The  Chairman.  Do  you  suppose  that  they  have  3,800? 

Mr.  Cass.  No;  I  should  think  not. 

The  Chairman.  That  would  be  less  than  one  in  ten.  Do  you 
think  it  would  be  perfectly  fair  to  require  the  steam  railroads  to 
interchange  freight  with  the  interurban  roads,  the  steam  railroads  to 
furnish  practically  all  of  the  freight  cars? 

Mr.  Cass.  I  thmk  it  would  be  just  as  fair  as  it  is  to  require  them 
to  interchange  traffic  with  water  transportation  companies. 

The  Chairman.  That  is  the  question.  That  question  is  to  be  dis- 
cussed by  some  other  people.  What  I  wanted  to  get  at  was  your 
view  on  this  particular  proposition. 

Mr.  Cass.  Yes;  I  beheve  that  it  would  be.  I  believe  that  it  is 
perfectly  fair,  and  the  reason  it  is  perfectly  fair  is  this:  That  for  eight 
montl^  ev^ry  year  the  steam  railroad  companies  have  standing. on 
their  sidetracks  idle  railway  equipment,  box  and  freight  equipment, 
that  they  would  be  very  glad  to  push  out  on  the  electric  lines  and 
receive  their  per  diem  of  30  or  20  or  50  cents,  whatever  it  is — ^it  has 
varied  three  or  four  times  in  the  last  three  or  four  years,  and  I  don't 
remember  it  now,  but  I  think  it  is  30  cents  per  diem  for  the  cars. 

The  Chairman.  It  is  a  pleasure  to  hear  you  say  that,  because  we 
are  so  used  to  hearing  shippers  say  that  it  is  impossible  to  get  cars 
for  use  over  the  railroads,  and  the  railroads  state  that  they  are  never 
able  to  furnish  them  because  they  can  not  get  the  money  to  purchase 
them  with. 

Mr.  Cass.  That  is  true  at  certain  seasons  of  the  year. 

The  Chairman.  And  yet  at  those  seasons  of  tne  year  you  want 
to  require  them  to  turn  their  cars  over  to  the  electric  roads,  although 
the  electric  roads  furnish  no  corresponding  equipment  for  it? 

Mr.  Cass.  No,  sir.  I  do  not  want  to  require  them  to  turn  them  over 
to  the  electric  roads  at  all,  if  it  is  not  to  the  interest  of  the  steam 
roads,  the  electric  roads,  and  the  pubUc;  and  if  the  car  can  not  be 
taken  out  on  the  electric  road  and  unloaded  as  quick  or  quicker  than 
transferred  at  a  jimction  point 

The  Chairman.  There  is  nothing  in  this  bill  to  prohibit  an  electric 
road  and  a  steam  road  making  an  amicable  arrangement  where  it 
ii  to  the  interest  of  both  of  them.  The  question  is  whether  we  should 
force  the  steam  road  to  turn  its  freight  cars  over  to  the  interurban 
poad  for  the  benefit  practically  of  the  electric  road,  and  although  they 
furmsh  no  corresponding  equipment. 

Mr.  Cass.  This  bill  is  not  alone  for  the  purpose,  as  I  understand 
it,  of  enforcing  joint  rates  and  through  routes  between  trunk  lines  of 
railroad,  but  it  is  for  the  purpose  of  protecting  the  communities  upon 
the  short-line  railroads  that  the  trunk  lines  would  not  otherwise  pro- 
tect. I  wish  to  call  your  attention  to  a  complaint  that  has  been  very 
recently  filed  before  the  Interstate  Commerce  Commission,  known  as 
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the  "Interstate  Commerce  Commission's  docket  No.  3080,"  in  which 
the  Tennessee  Central  Railroad,  a  small  railroad  in  the  southern  part 
of  the  United  States,  complains  because  the  Southern  Railroad  and 
the  Illinois  Central  Railroad,  their  principal  connections,  are  endeav- 
oring to  enforce  an  unfair  settlement  of  a  claim  against  the  Tennessee 
Central  Railroad,  and  are  withdrawing  and  cancelling:  the  through 
routes  and  through  rates  with  the  Tennessee  Central  Railroad  Com- 
pany, which  has  had  the  eflFect  of  increasing  the  rate  to  every  conunu- 
nity  located  upon  that  short  line  of  steam  railroad. 

Now,  if  the  Tennessee  Central  Railroad  Company  could  not  appeal 
to  the  Interstate  Commerce  Commission,  where  would  the  commu- 
nities be?  How  would  the  communities  be  situated  on  that  line  of 
road,  and  how  would  they  get  protection  for  the  money  invested? 
Now,  suppose  the  Tennessee  Central  Railroad  were  to  string  a  trolley 
wire  over  the  entire  length  of  the  line,  but  in  every  other  respect  to 
remain  t;he  same  as  it  is  now,  why  should  the  fact  of  that  trolley  wire 
being  over  the  Tennessee  Central  Railroad  deprive  it  of  the  right  to 
protect  itself,  the  shippers,  and  the  public  located  along  that  line  of 
road,  by  appeal  to  the  United  States  Government  for  the  purpose  of 
rectifying  things  of  that  nature?  Why  should  a  railroad,  because  it 
has  a  trolley  wire  over  it,  and  which  furnishes  more  adequate  service, 
both  passenger  and  freight,  switching  and  everything  else,  to  the  pub- 
lic located  along  its  line,  be  deprived  of  the  right  of  appe^  to  this 
tribunal  of  justice,  you  might  term  it,  as  between  competing  railroads? 
It  is  not  for  the  purpose  of  enforcing  through  rates  with  trunk  lines  that 
this  bill  is  being  introduced,  but  it  is  for  the  purpose  of  protecting  the 
small  steam  railroads.  Why  is  not  the  small  electric  railroad  entitled 
to  the  same  protection  if  it  transacts  the  same  business? 

The  Chairman.  You  have  a  very  different  idea  of  the  purpose  of 
this  bill  from  what  I  have.  I  have  never  heard  the  suggestion  that 
you  have  made  before,  as  to  the  purpose  of  the  bill. 

Mr.  Cass.  That  is  my  understanding  of  the  bill. 

The  Chairman.  Oh,  I  do  not  say  that  you  are  not  right. 

Mr.  Cass.  That  would  be  its  operation  most  certainly. 

Mr.  Richardson.  The  paragraph  in  reference  to  street  railroads 
reads  as  follows: 

The  commission  shall  not,  however,  establish  any  through  route,  classification,  or 
rate  between  street,  suburban,  or  interurban  electric  passenger  railways  and  railr^ftds 
of  a  different  character. 

Do  you  want  that  stricken  out? 

Mr.  Cass.  I  want  to  strike  that  out;  yes,  sir. 

Mr.  Richardson.  Don't  you  tliink  to^  strike  that  out  would  give 
the  great  railroad  systems  a  wonderful  power  over  the  electric  rail- 
roads? 

Mr.  Cass.  Leaving  that  would  give  them  the  wonderful  power. 
If  it  is  stricken  out,  whenever  an  electric  railroad  is  in  a  position  to 
serve  a  community  commercially,  then  the  community  can  make 
appUcation  for  service,  and  if  the  steam  railroad,  the  connecting  line, 
refuses  to  grant  that  rate,  we  can  appeal. 

Mr.  Richardson.  Do  you  thinlc  that  the  commission  ought  to 
have  power  to  create  through  routes  between  the  steam  rauroads 
and  the  electric  railroads  of  the  country? 

Mr.  Cass.  The  question  of  routing  the  car,  the  question  of  the 
character  of  the  car,  I  don't  see  enters  into  it  at  all.    It  seems  to  me 
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that  it  is  a  question  of  ability;  the  construction,  the  character  of  a 
raikoad's  traffic,  and  the  communities  that  are  interested  along  the 
railroad.  The  question  of  rolling  stock  is  another  matter.  An 
business  that  you  move  across  this  great  country  is  not  moTing  ill 
through  cars.  The  Chicago,  Burlington  and  ^uincy  Railroad  every 
fall  places  an  embargo  on  the  railroad  from  which  I  have  just  retired 
as  vice-president,  a  trunk-line  railroad,  and  we  were  obliged  to  send 
our  cars,  our  own  cars,  around  to  Omaha,  standing  alongside  of  the 
Burlington  and  transfer  ^ain  into  our  own  cars  in  order  to  move  it 
on  to  the  market.  There  is  no  more  reason  why  you  should  not  trans- 
fer the  shipment  from  the  cars  of  the  steam  railroad  to  the  cars  of 
the  electric  road  equally  as  well  as  you  can  transfer  them  from  the 
cars  of  the  steam  railroad  to  the  barges  of  a  water  line.  But  the 
communities  located  upon  that  electric 'railroad  who  are  doing 
business — buying  stock,  shipping  ^rain,  doing  the  same  character  or 
business  that  is  done  on  steam  railroads — should  not  be  deprived  of 
the  right  to  reach  the  market  towns  upon  the  same  basis  of  rate  as 
the  man  who  is  located  upon  the  trunk-line  railroad  which  was 
originallv  built  through  to  the  market  town.  That  is  the  point,  and 
that  is  the  position  we  will  find  ourselves  occupying  if  you  leave  that 
in  the  biU.  And  I  know  whereof  I  speak,  because  I  have  sat  in  the 
councils  of  the  steam  railroads  for  years  in  executive  meetings. 

The  Chairman.  What  road  were  you  connected  with? 

Mr.  Cass.  The  Chicago  Great  Western. 

The  Chairman.  That  was  a  Stickney  road? 

Mr.  Cass.  Yes;  I  retired  on  the  1st  of  September,  1909. 

The  Chairman.  That  is  the  thorn  in  the  side  of  the  railroads? 

Mr.  Cass.  I  was  one  of  the  thorns.  I  have  sat  in  the  councils  of 
trunk-line  railroads  while  vice-president  of  the  Chicago  Great  Western, 
and  have  been  ostracized  from  good  railroad  society  because  I  would 
not  refuse  rates  with  connecting  railroads  that  were  operated  by 
electricity.  That  is  what  I  have  done,  and  I  know  whereof  I  speak. 
I  know  that  if  this  clause  is  left  in  the  bill  the  communities  on  the 
electric  lines  of  railroad  will  suffer  from  lack  of  adequate  railroad 
facihties  and  adequate  rates. 

Mr.  Richardson.  If  that  clause  is  left  in? 

Mr.  Cass.  Yes,  sir. 

Mr.  Richardson.  Simply  because  they  have  no  place  to  appeal  to? 

Mr.  Cass.  Yes,  sir.  We  have  here  the  presiaent  of  tne  Cedar 
Rapids  and  Iowa  City  Electric  Railway,  a  road  which  runs  from  Cedar 
Rapids  to  Iowa  City  through  Linn  County,  a  county  in  which  a  small 
steam  railroad  of  19  miles  in  length  has  also  been  constructed,  and 
he  was  obUged  to  appeal  to  the  Interstate  Commerce  Commission 
in  order  to  get  through  routes  to  the  communities  located  upon  his 
line  of  railroad,  notwithstanding  the  fact  that  he  has  four  or  five 
inland  communities  that  are  thriving  trading  posts  located  upon  the 
line  of  raiboad,  and  the  Uttle  19-mile  steam  railroad,  which  only 
had  half  as  many  people  located  upon  it,  only  cost  half  as  much,  and 
only  furnished  less  than  half  as  good  service  to  the  pubhc,  was  granted 
through  rates,  and  why  I  don  t  know;  but  probablj  because  some 
fellow,  somebody,  told  some  hired  man  of  the  trunk-line  railroad  that 
he  ought  not  to  mske  rates  on  the  electric  railroad,  and  so  they  did 
not. 
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Mr.  Richardson.  Your  idea  is  that  the  same  control  should  be 
exercised  by  the  Interstate  Commerce  Commission  over  the  interurban 
railroads  as  the  steam  railroads  of  the  country? 

Mr.  Cass.  Yes,  sir. 

Mr.  Richardson.  And  that  the  same  rules  and  rates  and  regula- 
tions, and  everything  else  of  that  kind  that  apply  to  steam  roads 
should  apply  to  the  electric  roads  ? 

Mr.  Cass.  Exactly  M)recisely. 

Mr.  Richardson.  Tnen  wouldn't  vou  put  into  the  hands  of  these 
great  railroad  systems,  as  compared  to  the  electric  railroads,  over- 
whelming power  and  strength,  and  could  not  they  absorb  and  destroy 
and  break  down  these  short  electric  lines? 

Mr.  Cass.  I  don't  see  how  they  can  do  it. 

Mr.  Richardson.  It  would  be  the  greater  controlling  the  lesser. 

Mr.  Cass.  But  mark  vou,  if  an  electric  railroad  has  the  earning 

Sower  to  pay  its  fixed  charges  and  maintain  itself  in  a  healthy  con- 
ition,  then  the  only  way  the  steam  railroad  can  break  it  down  is  by 
buying  up  its  stock  and  absorbing  it.  But  if  you  place  in  the  hands 
of  the  steam  railroad  the  right  to  refuse  to  permit  tne  electric  railroad 
to  enjoy  through  routes  and  through  rates,  and  to  draw  the  products 
that  are  along  its  line  of  railroad  to  the  connection  with  the  steam 
railroad  who  participates  in  the  rates,  then  vou  have  placed  in  the 
hands  of  the  steam  railroad  a  power  of  breaking  down  that  electric 
railroad,  or  reducing  its  earning  power,  and  of  destroying  its  com- 
munities commerciaTlv. 

Mr.  Richardson.  It  looks  to  me  that  the  electric-railway  system 
being  apparently  so  absolutely  different  in  so  many  material  and 
phj^sical  manners,  that  if  it  is  governed  it  ought  to  be  governed  on  an 
entirely  different  system  from  the  steam  railroad. 

Mr.  Cass.  Not  at  all.  It  is  not  the  intention  of  this  bill  that  the 
commission  shall  go  throughout  the  country  seeking  places  to  make 
joint  rates  and  through  routes  without  complaint,  out  it  is,  as  I 
understand  it,  the  intention,  and  is  the  law  at  the  present  time,  that 
the  commission  has  the  right  to  investigate  the  complaints,  and  if 
upon  investigation  they  find  that  the  carriers  are  entitled  to  be  re- 
garded as  through  routes  with  joint  rates  and  the  interchange  of  busi- 
ness already  established,  then  why  not  leave  it  that  way  ?  That  is  all 
we  ask.  We  don't  ask  you  to  do  anything  more  to  protect,  but  don't 
take  anything  away  from  us;  that  is  all  we  ask.  Leave  us  where  we 
are. 

Mr.  Stafford.  Have  the^e  electric  railway  lines  in  Iowa  been 
equipped  with  freight  equipment  from  the  time  of  their  organization! 

Mr.  Cass.  Yes ;  all  of  the  electric  Unes  that  are  known  as  "interurban 
railroads"  in  Iowa  were  originally  built  for  the  purpose  of  transacting 
a  commercial  railroad  business  in  addition  to  the  passenger  business. 

Mr.  Stafford.  For  what  purpose  do  j^ou  use  the  steam  locomotives 
on  your  line  ? 

Mr.  Cass.  Largely  in  construction  work,  and  opening  the  road  of 
snow  in  the  winter  time. 

Mr.  Stafford.  Do  you  use  them  at  all  in  connection  with  the  haul- 
ing of  freight  ? 

Mr.  Cass.  Yes,  sir;  at  times  when  business  is  very  heavy;  at 
certain  seasons  of  the  year  when  business  is  heavy  on  the  line  or  road. 
If  we  haven't  sufficient  electric  equipment  to  care  for  the  movement 
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of  the  business,  then  we  put  the  steam  locomotives  in  the  service, 
either  upon  passei^ers  or  upon  freight. 

Mr.  Stafford.  Under  your  franchise  you  are  permitted  to  use 
any  kind  of  power  in  the  propulsion  of  your  trains,  whether  steam  or 
electric  or  other  motive  power? 

Mr.  Cass.  Under  the  city  franchises  we  have  no  right  to  run  steam 
locomotives  upon  the  streets,  but  we  own  independent  terminals  for 
our  commercial  business;  we  operate  freight  houses,  switching  lines, 
and  own  a  railroad  built  upon  a  private  right  of  way  reaching  the 
center  of  the  city  of  Waterloo,  a  town  of  30,000  people. 

Mr.  Stafford.  So  where  you  operate  your  short  lines  it  is  virtually 
a  railroad  in  all  respects,  with  the  privileges  of  operating  by  steam  or 
anv  other  motive  power  that  you  may  elect? 

Mr.  Cass.  Exactly  so. 

The  Chairman.  If  you  have  an  interurban  road  that  rujis  through 
a  town,  or  the  main  street,  say,  where  the  city  council  has  grantea  a 
franchise  imder  the  state  law  for  the  conduct  of  passenger  ousiness, 
and  the  Interstate  Commerce  Commission  orders  you  to  make  a 
joint  rate  with  a  steam  railroad  to  carry  freight  business  through  that 


town,  what  would  you  do  in  that  case? 
Mr.  Cass.  I  don  t 


believe  that  the  commission  would  make  the 
order  if  the  character  of  the  road  was  such  as  it  was  not  possible  to 
comply  with  the  order. 

Tne  Chairman.  That  is  the  (question,  whether  it  would  not  be 
possible — the  power  of  the  council  over  interstate  commerce. 

Mr.  Cass.  Well,  sir  I  would  have  to  refer  you  to  a  lawyer.  I  do 
not  believe  I  could  answer. 

The  Chairman.  Take,  for  instance,  the  city  of  Chicago :  There  is  the 
City  Railway  Company  down  town,  and  the  City  Kauway  Company 
connects  with  the  South  Chicago  City  Railway  Company,  which  runs 
from  Sixty-third  street  down  into  Indiana,  thereby  making  an  inter- 
state road  or  connection.  The  City  Railway  Company  down  town 
is  only  authorized  to  carry  passengers  and  mail,  but  supposing  the 
Interstate  Commerce  Commission  orders  those  two  roads  to  form  a 
joint  route,  the  steam  railroad  in  Indiana  under  this  proposition  to 
carry  freight,  what  will  be  done?  Or,  must  the  commission,  before 
malung  the  order,  ascertain  the  wishes  of  the  city  council  of  every 
town  through  which  the  road  passes? 

Mr.  Cass.  I  think  that  the  commission,  before  it  makes  an  order, 
does  investigate  all  of  the  circumstances  surrounding  the  question 
involved.  Now,  of  course,  what  the  effect  would  be  if  the  commis- 
sion would  make  that  order  might,  I  suppose,  be  the  same  effect  of 
any  Government  order  that  nught  be  made  affecting  the  rights  of 
States  and  municipalities  in  States.  That  is  getting  me  into  the 
woods.  I  am  not  an  attorney,  so  I  don't  know  wnat  the  result 
would  be. 

The  Chairman.  Isn^t  it  quite  a  common  thing  for  cities  to  grant 
the  right  to  a  street  railway  company  or  interurban  railroad  company 
to  run  on  the  main  streets  for  the  purpose  of  doing  a  passenger 
business  and  not  a  freight  business? 

Mr.  Cass.  Yes,  sir;  that  is  very  usual.  Now,  understand,  I  am 
not  here  advocating  that  all  interurban  railroads  are  able  to  transact 
a  commercial  railroad  business  in  connection  with  the  steam  railroads. 
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The  Chaerman.  No;  but  you  are  advocating  a  proposed  law  that 
shall  give  the  Interstate  Commerce  Commission  power  to  compel 
them  to. 

Mr.  Cass.  No,  I  am  advocating  the  proposition  that  you  shall  not 
take  away  from  the  Interstate  Commerce  Commission  the  power  that 
they  now  hold. 

The  Chairman.  Oh,  no;  I  beg  your  pardon;  you  go  further  than 
that.  We  are  not  proposing  to  take  away  any  power  the  Interstate 
Commerce  Commission  now  nas. 

Mr.  Cass.  It  now  has  the  power  to  order  those  roads,  and  is  doing  it. 

The  Chairman.  It  now  does  not  have  the  power  to  order  a  rate 
anvwhere  where  an  existing  joint  rate  exists. 

Mr.  Cass.  Exactly. 

The  Chairman.  That  practically  covers  their  case.  But  here  is  a 
proposition  to  give  to  the  Interstate  Commerce  Commission  a  power 
to  order  a  joint  rate  wherever  it  pleases,  regardless  of  an  existing 
joint  rate,  and  the  exception  is  only  from  that;  so  it  is  not  the  propo- 
sition to  take  away  that  which  it  now  has,  but  a  proposition  afltectmg 
a  power  it  is  proposed  to  confer.  The  position  to  which  you  apply  is 
that  they  may,  after  hearing  or  complaint,  or  on  their  own  initiative 
without  complaint,  establish  through  routes,  joint  rates,  and  so  forth. 
That  is  a  change  of  the  existing  law,  broadening  and  increasing  the 
power  of  the  commission,  and  the  exception  is  to  that. 

Mr.  Cass.  Well,  why  discriminate? 

The  Chairman.  I  am  not  arguing  the  merits  of  this  proposition;  I 
am  trying  to  get  information. 

Mr.  Cass.  Let  me  cite  this  (reads) : 

The  commission  shall  not,  however,  establish  any  through  routes,  classification, 
or  rate  between  street,  suburban,  or  interurban  electric  passenger  railways  ana 
railroads  of  a  different  character. 

The  Chairman.  I  don't  think  they  ever  have  established  through 
rates. 

Mr.  Cass.  They  have  in  the  State  of  Iowa,  and  the  president  of 
the  company  who  made  the  complaint  before  the  commission  sits 
here,  and  I  testified  before  that  commission  in  connection  with  the 
estaolishment  of  those  rates,  and  the  commission  did  establish  the 
through  route  and  the  through  rate  under  the  laws  as  they  now  exist. 
This  was  done  in  connection  with  an  interurban  railroad  and  a  steam 
railroad.  The  interurban  railroad  was  the  Cedar  Rapids  and  Iowa 
City  Railway,  and  its  president  is  with  us  to-day.  Ihe  steam  rail- 
road was  the  Chicago  and  Northwestern  Railway,  and  Commissioner 
Clark  is  the  commissioner  who  sat  at  the  hearing. 

The  Chairman.  The  Iowa  commissioner. 

Mr.  Cass.  No,  sir;  Commissioner  Clark,  of  the  Interstate  Com- 
merce Commission. 

The  Chairman.  Well,  I  say  it  was  the  Iowa  commissioner.  Isn't 
he  from  Iowa? 

Mr.  Cass.  I  think  not.     Is  he? 

The  Chairman.  Yes;  a  credit  to  the  commission  and  a  credit  to 
the  State  of  Iowa. 

Mr.  Stafford.  I  wish  to  direct  your  attention  to  the  phraseology 
in  the  clause  just  read,  and  ask  you  whether,  under  the  present 
phraseology,  it  would  exclude  that  part  of  your  electric  railroaa  which 
IS  operated  as  a  freight  line.     As  I  understand  it,  you  have  two  diflFer- 
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ent  characters  of  railroad  in  connection  with  the  operation  of  your 
system,  one  where  it  is  Umited  exclusively  to  passenger  travel,  where 
it  goes  through  the  cities,  and  another  where  you  have  a  special  fran- 
chise that  gives  you  the  privilege  of  operating  it  for  freight  purposes. 
In  the  latter  instance  this  phraseology  would  not  exclude  this  line 
from  the  jurisdiction  of  the  Interstate  Commerce  Commission,  because 
the  phraseology,  as  I  read  it,  is  limited  to  interurban  electric  pas- 
senger railroads  and  not  interurban  electric  railroads. 

Mr.  Cass.  We,  of  course,  as  I  stated  before,  have  been  declared  to 
be  an  interurban  railroad.  That  declaration  was  made  by  the 
supreme  court  of  the  State  of  Iowa. 

Mr.  Stafford.  But  this  limitation  applies  only  to  interurban  elec- 
tric passenger  railways,  and  not  to  interurban  electric  railroads,  which 
have  the  privilege  of  operating  both  passenger  and  freight,  Uke  any 
other  railroad. 

Mr.  Cass.  But  why  not?  The  point  comes  back  to  me  constantly: 
Why  eliminate  from  the  power  of  the  commission  the  control  over  the 
electric  railroads  as  the  interests  of  the  public  demand? 

Mr.  Stafford.  I  understood  you  to  contend  that  you  did  not  wish 
to  grant  to  the  Interstate  Commerce  Commission  the  right  to  estab- 
lish through  rates  over  interurban  electric  passenger  railways, 

Mr.  Cass.  Yes;  I  do  wish  to  grant  them  that  right  if  the  public 
demands,  and  if  the  interests  of  the  pubUc  demand  that  that  should 
be  granted. 

Mr.  Stafford.  I  misimderstood  your  contention,  then.  I  under- 
stood that  you  did  not  wish  to  confer  jurisdiction  so  far  as  passenger 
rates  were  concerned,  but  you  did  wish  to  extend  it  for  freight  rates. 

Mr.  Cass.  In  my  opinion — I  may  have  misspoken  myself,  but  to 
make  mysejf  clear  I  will  make  this  statement:  That,  in  my  opinion, 
it  is  in  tne  interest  of  the  public  that  the  Interstate  Commerce  Com- 
mission have  such  jurisdiction  over  all  transportation  companies 
that  the  needs  of  the  pubUc  may  demand  upon  mvestigation,  regard- 
less of  the  character  of  the  motive  power  used,  or  regardless  of  the 
character  of  track  it  runs  over,  or  whether  it  is  a  waterway  or  not. 
I  believe  that  the  interests  of  the  public  demand  that. 

Mr.  Stafford.  I  don't  think  that  this  bill  in  anywise  excludes 
from  the  control  of  the  Interstate  Commerce  Commission  those 
characters  of  railroads  which  are  operated  by  electricity:  for  instance, 
the  Long  Island  City  Railroad,  and  lines  out  West,  wnere  they  are 
opjerated  by  other  than  steam  power,  because  they  are  included  as 
railroads — as  railroad  carriers,  but  that  an  exception  is  sought  to  be 
made  so  as  not  to  include  exclusive  electric  passenger  railways 
which  are  not  engaged  in  freight  carriage  at  all. 

Mr.  Cass.  Conceding  that  you  are  right,  of  what  benefit  can  that 
clause  in  this  bill  be  to  anyone  other  than  the  trunk-line  steam  rail- 
roads ?    I  have  not  been  able  to  see  since  I  read  that  clause 

Mr.  ^Stafford.  I  can  readily  understand  the  reason  for  a  distinction 
between  electric  passenger  railways,  exclusively  confined  to  that  char- 
acter of  travel,  and  railroads  which  are  engaged,  whether  operated  by 
electricity  or  steam  power,  in  both  freignt  and  passenger  business. 
For  instance,  in  my  nome  city,  MilwauEee,  we  have  an  interurban 
service,  but  there  is  no  connection  whatsoever  in  the  operation  of  its 
passenger  travel  between  it  and  existing  railroads.  It  is  a  separate 
system  entirely.     There  are  no  freight  rates  which  are  called  upon  to 
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be  established  in  the  interurbau  communities  throughout  the  coimtry 
over  any  territory  which  is  on  the  line  of  the  interurban  raiboad. 

Mr.  Cass.  Taking  that  view  of  it,  and  assuming  that  that  is  true, 
suppose  that  it  is  to  the  interest  of  some  conmiunity — suppose  that 
later  on  some  community  finds  that  it  is  greatly  to  its  interest  to  have 
a  freight  business  done  upon  a  portion  of  the  Milwaukee  interurban 
line.  Does  it  do  any  harm  that  there  may  be  a  body  of  men  who 
should  have  the  right  to  review 

Mr.  Stafford.  I  take  a  different  position  from  what  you  do,  to  the 
effect  that  this  phraseology  in  nowise  excepts  that  line  of  railroads 
when  it  does  do  a  freight  Dusiness,  because  it  is  an  electric  railroad 
regardless  of  whether  it  is  passenger  or  freight. 

Mr.  Cass.  Assuming  that  it  is  an  electric  railroad,  a  great  many 
electric  railroads  in  densely  populated  communities  are  entirely 
satisfied  to  operate  their  roads  m  order  that  they  may  go  ahead  and 
keep  out  of  the  government  regulation  or  control.  Ordinarily  the 
fellow  that  is  afraid  of  government  regulation  is  the  fellow  t£at  is 
liable  to  do  something  he  ought  not  to  do.     We  are  not  afraid. 

Mr.  Stafford.  I  don't  think  there  is  really  any  dispute  between 
us.  I  believe  that  the  bill,  as  phrased,  would  give  tne  Interstate 
Commerce  Commission  the  authority  to  regulate,  on  through  busi- 
ness, freight  originating  or  dispatched  on  electric  roads  tlmt  do  a 
freight  business. 

Mr.  Cass.  But  you  put  a  clause  in  here  which  gives  the  other 
fellow  a  mighty  good  fighting  chance  to  keep  them  from  doing  it.  If 
the  Supreme  (Jourt  of  the  United  States  should  hold  as  the  supreme 
court  of  the  State  of  Iowa  has  held  in  our  case,  we  could  not  do  the 
business. 

Mr.  Stafford.  You  stated  that  you  are  not  a  lawyer,  and  of  course 
it  is  a  question  of  construction. 

Mr.  Cass.  That  is  it  ex&ctly.  If  the  United  States  court  should 
hold  as  the  state  court  of  Iowa  has  held  in  our  instance,  then  the 
Waterloo,  Cedar  Falls  and  Northern  Railroad  would  be  shut  off  from 
40  per  cent  of  its  revenue;  40  per  cent  of  the  revenue  of  our  road 
doing  business  in  communities  that  have  no  other  railroad.  If  it  is 
not  the  intention  or  desire  of  the  Government  to  interfere  with  that 
class  of  railroads,  and  if  it  is  not  intended  that  the  mere  fact  of  a  trolley 
wire  being  strung  over  a  track  should  not  change  the  character  of  the 
railroad,  the  railroad  that  does  the  same  character  of  business  that 
the  steam  railroad  does,  and  this  conmiittee  sees  fit  to  report  a  bill 
with  an  amendment  so  that  that  can  not  be  misconstrued  by  the 
Supreme  Court  unless  they  construe  it  as  to  all  railroads,  then  so  far 
as  our  company  is  concerned,  and  so  far  as  the  interurban  railroads 
of  Iowa  are  concerned,  we  wiU  be  happy,  contented,  and  satisfied. 
But  I  don't  yet  see  why  the  Interstate  Commerce  Commission  should 
not  be  given  the  right  upon  hearing,  and  upon  finding  the  physical 
conditions  of  both  the  railroads  equal  in  transacting  business  with  the 
public,  to  transact  that  business  if  the  pubhc  demands  it. 

Mr.  Peters.  You  expressed  the  opinion  that  steam  railroads  should 
not  be  allowed  to  own  stock  in  interurban  railroads.  Do  you  think 
that  prohibition  should  not  extend  to  cases  where  it  is  allowed  by  the 
law  of  a  State,  or  do  you  think  that  should  be  an  absolute  prohibition! 

Mr.  Cass.  I  think,  on  the  broad  principle  of  transportation,  that 
consolidation  in  transportation,  in  competitive  transportation,  should 
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be  prohibited  wherever  it  is  met  and  under  whatever  circumstances. 
I  Mlieve  that  the  public  demands  that  condition;  that  the  public 
welfare  demands  it.  But  I  don't  know  that  I  can  exactly  answer 
your  question  to  a  closer  point  than  that.  That  would  be  considering 
questions  of  constitutionality  and  of  rights  of  States  to  govern,  ana 
so  forth^  and  I  would  not  knoV  just  what  to  say  as  to  that.  6ut  I 
believe  it  should  be  prohibited  wherever  possible. 

Mr.  RiCHAEDsoN.  If  I  understand  yoii  correctly,  if  this  parapraph 
is  left  in  the  bill,  that  aiOfords  the  steam  railroads  a  much  greater  and 
a  better  and  more  efficient  opportunity  to  crush  the  electnc  railroads 
than  if  it  is  stricken  out? 

Mr.  Cass.  Precisely  so,  and  I  think  I  speak  advisedly,  because  I 
have  gone  through  steam  railroad  practice  from  the  position  of  a 
telegraph  operator  up  to  that  of  vice-president,  and  I  have  built 
an  electric  railroad. 

Mr.  Adamson.  It  occurred  to  me  that  possibly  in  making  your 
lines  a  part  of  a  through  route  there  might  be  diverted  some  busmess 
from  a  trunk  line,  and  it  might  dimimsn  to  some  extent  the  revenue 
of  the  trunk  line? 

Mr.  Cass.  Well,  I  can  answer  that  in  this  way:  That  during  my 
administration  upon  a  tnmk-line  railroad,  directing  the  commercial 
affairs  of  that  raifroad,  I  made  it  a  practice  to  encourage  the  building 
of  electric  lines,  carriers,  and  connections,  and  I  established  with 
every  electric  line  that  was  built  along  the  line  of  the  Chicago  Great 
Western  Railroad,  while  I  was  with  that  company,  through  rates 
and  routes  willingly,  because  I  discovered  that  the  benefit  that  the 
electric  railroad  brought  into  communities,  the  added  prosperity, 
added  a  great  deal  more  to  the  trunk-line  business  than  it  took  away 
from  it.  It  has  never  been  the  practice  on  the  part  of  trunk  lines, 
outside  of  the  Chicago  Great  Western,  to  encourage  the  building  of 
the  electric  lines,  and  the  trunk  lines  have  stoutly  refused  to  make 
joint  rates  with  electric  railroads  ever  since  I  knew  anything  about  it. 

Mr.  Adamson.  They  might  be  available  as  feeders,  out  if  permitted 
to  become  undesirable  rivals,  the  trunk  lines  would  not  think  them  so 
valuable.  ^ 

Mr.  Cass.  I  am  perfectly  willing  to  let  the  trunk  lines  take  care  of 
themselves,  but  I  think  the  public  demands  that  they  have  the 
through  routes. 

The  Chairman.  We  have  given  you  one  hour,  Mr.  Cass,  and  we 
have  some  other  witnesses  here  to  be  heard. 

Mr.  Cass.  I  shall  be'felad  to  yield  whenever  the  gentlemen  desire. 

Mr.  Richardson.  What  is  the  mileage  of  the  electric  railroads  of 
this  country? 

Mr.  Cass.  I  should  say  about  38,000  miles. 

Mr.  Richardson.  What  is  the  capital  stock? 

Mr.  Cass.  I  should  say  about  $2,000,000,000.  Gentlemen,  I 
thank  you  very  much  for  your  kind  attention. 

23738— PT  18—10 2 
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STATEM£]fT  OF  MB.  WILLIAM  0.  DOWS,  P£ESID£]fT  AISTD  OEV- 
EEAL  MAVAOEB,  CEDAB  RAPIDS  AISTD  IOWA  CITT  RAILWAT, 
OF  CEDAB  BAPIDS,  IOWA. 

Mr!  Dows.  Gentlemen,  I  don't  know  that  I  have  anythmg  very 
much  to  offer  in  addition  to  what  Mr.  Cass  has  said,  but  from  reading 
those  few  lines  in  this  bill  it  does  seem  to  me  that  that  would  be  the 
means  of  withdrawing  all  through  rates  from  interurban  railroads. 

There  seeins  to  be  a  misapprehension  on  the  part  of  some  members 
of  the  committee  as  to  what  is  meant  when  we  say  "electric  inter- 
urban railroads. "  I  am  president  of  the  Cedar  Rapids  and  Iowa  City 
Railway,  a  line  of  railroad  from  Cedar  Rapids,  Iowa,  to  Iowa  City, 
Iowa.  It  has  its  own  freight  terminals,  botn  in  Cedar  Rapids  and  m 
Iowa  City,  which  it  owns.  From  these  freight  terminals  it  is  built 
on  a  private  right  of  way,  100  feet  wide,  and  the  rail  and  the  con- 
struction is  the  same  as  or  a  steam  railroad. 

Now,  we  are  perfectly  capable  of  handling  any  and  all  kinds  of 
freight  in  carload  lots.  The  line  bisects  a  quadrilateral,  so  to  speak, 
which  is  formed  by  four  roads;  and  we  have  towns  on  our  line  or  road 
which  are  not  served  by  any  other  railroad.  In  fact  the  nearest 
practical  wagon  route  for  one  town  is  to  Iowa  City  and  Cedar  Rapids, 
which  woula  be  14  miles  either  way.  We  handle  a  great  deal  of 
freight,  and  when  we  built  this  road  we  endeavored  to  have  the 
different  railroads  put  in  joint  rates  and  through  routes  over  our 
line,  but  they  absolutely  refused  to  do  it.  So  we  brought  an  action 
against  the  Chicago  and  Northwestern  before  the  Interstate  Com- 
merce Commission,  and  after  a  hearing  which  was  bitterly  fought 
and  went  over  a  series  of  months,  the  commission  ordered  the  rates 
put  in,  saying  that  we  were  able  to  handle  any  and  all  kinds  of  freight. 

Mr.  Stafford.  What  is  the  decision? 

Mr.  Dows.  The  decision  of  the  Cedar  Rapids  and  Iowa  City  Rail- 
way V,  The  Chicago  and  Northwestern  Railway. 

]VIr.  Stafford.  When  was  it  decided? 

Mr.  Dows.  About  a  year  ago;  a  little  over. 

The  Chairman.  Is  that  joint  rate  in  effect  now? 

Mr.  Dows.  Yes,  sir:  but  it  is  only  in  for  two  years,  and  the  conse- 
auence  is  that  if  this  bill  passes  they  can  withdraw  it,  and  we  do  not 
think  that  would  be  fair;  we  have  grain  elevators,  stock  yards,  and 
everything  of  that  kind  on  our  line  of  road. 

Mr.  Kennedy.  And  you  want  these  three  lines  stricken  out? 

Mr.  Dows.  Yes;  I  think  they  ought  to  be.  What  harm  would  it 
do  to  strike  them  out? 

Mr.  Richardson.  The  commission^  would  pass  upon  the  road  com- 
petent and  qualified  to  do  business  and  apply  the  through  rate. 
You  think  that  discretion  ought  to  be  left  in  the  hands  of  the  com- 
mission, and  that  it  would  not  be  left  there  if  this  paragraph  should 
be  left  in? 

Mr.  Dows.  Yes. 

Mr.  Stafford.  Do  you  consider  your  line  of  electric  railway  an 
electric  passenger  railway,  which  is  the  limitation  carried  in  this 
clause? 

Mr.  Dows.  Now,  the  passenger  revenue  of  the  average  interurban 
railroad  is  greater  than  the  freight  revenue.     That  is  tne  reverse  of 


Digitized  byVjOOQlC 


BILLS  AFFECTING  INTERSTATE  COMMSBOE.  1043 

the  steam  railroads.  For  instance,  on  the  Northwestern  road,  the 
passenger  service  is  about  30  per  cent  of  the  gross  and  the  freight 
service  70  per  cent  of  the  gross,  and  that  is  the  reverse  of  the  electric 
roads. 

Mr.  Stafford.  The  revenue  does  not  determine  the  character  of 
the  railway,  but  the  character  of  the  service. 

Mr.  Dows.  The  reason  why  our  passenger  revenue  is  greater  than 
our  freight  revenue  is  the  character  of  the  service  we  give.  We  give 
an  houny  service.  We  stop  anywhere  along  the  line  and  pick  up 
passengers  with  our  passenger  cars.  The  consequence  is  that  that 
continuous  service  that  we  give  practically  all  day  long,,  for  twenty 
hours  of  the  day,  makes  our  passenger  revenue  reaUy  greater  than 
our  freight  revenue,  notwithstanding  our  freight  revenue  is  as  large 
as  the  average  small  road  in  the  State  of  Iowa. 

Mr.  Stafford.  I  suppose  no  one  can  guess  what  the  construction 
of  the  court  would  be  as  to  what  would  be  mea^t  by  ''passenger 
railway." 

Mr.  Dows.  I  don*t  think  anyone  could. 

Mr.  Richardson.  Is  there  not  a  very  material  difference  between 
the  construction  of  a  steam  raihoad  and  that  of  an  interurban  rail- 
road, in  the  character  of  the  rails  used? 

Mr.  Dows.  No,  sir;  the  type  of  the  rail  on  our  road  is  the  standard 
for  steam-railroad  construction. 

Mr.  Richardson.  I  thought  the  rails  were  much  heavier  on  steam 
roads. 

Mr.  Dows.  No,  sir;  we  use  the  standard  section  rails,  the  same  as 
the  steam  raUroads  use,  and  our  bridges  are  the  same;  our  wooden 
bridges  are  exactly  of  the  same  type  and  the  same  plan  a3  those  upon 
the  Northwestern,  upon  the  Milwaukee  railroad,  or  upon  any  other 
road. 

Mr.  Richardson.  You  do  not  carry  as  heavy  freight  loads  as  the 
steam  railroads? 

Mr.  Dows.  We  handle  cars  of  110,000  pounds,  or  65-ton  cars. 

The  Chairman.  What  weight  rail  do  you  use? 

Mr.  Dows.  We  use  the  T  rail,  70  pounds  to  the  yard. 

Mr.  Richardson.  That  is  unusual,  is  it  not? 

Mr.  Dows.  No;  the  Fort  Dodge,  Des  Moines  and  Southern  Railway 
is  the  same,  and  the  interurban  railroads  of  Des  Moines,  Iowa,  has 
the  same  class  of  construction. 

Mr.  Richardson.  As  originally  constructed  and  intended,  the 
road  was  built  for  passenger  traffic,  wasn't  it? 

Mr.  Dows.  It  is  not,  no;  because  the  population  is  not  dense 
enough,  but  that  they  have  to  depend  upon  the  freight  business  in 
order  to  exist. 

Mr.  Kennedy.  Do  you  have  freight  cars  that  you  permit  to  go  off 
of  your  Une  and  ^o  to  their  destination  to  be  unloaded? 

Mr.  Dows.  Yes,  sir.  We  have  tariffs  over  pretty  near  all  of  the 
different  roads;  we  are  in  the  different  classifications,  that  is,  of  the 
trunk  line  tariffs,  and  we  handle  the  standard  equipment  exactly  the 
same.  We  have  a  physical  connection  in  Cedar  Rapids  with  the 
Chicago,  Milwaukee  and  St.  Paul  and  the  Chicago  and  Northwestern, 
and  at  Iowa  Qty  we  connect  with  the  Chicago,  Rock  Island  and 
Pacific. 
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Mr.  Richardson.  Are  you  equipped  with  freight  cars  sufficient  to 
meet  the  demands  of  traffic,  or  do  you  rely  upon  the  steam  railroads 
for  those  cars? 

Mr.  Dows.  We  have  some  freight  equipment  of  our  own,  but  we 
have  never  found  any  difficulty  in  getting  any  amount  of  freight 
equipment  that  we  want  from  the  other  roads. 

Mr.  Richardson.  That  is  where  the  steam  railroads  are  complain- 
ing so  much;  about  their  cars? 

Mr.  Dows.  We  have  never  heard  any  complaint;  they  have  never 
made  any  complaint  to  us.  These  interurban  railroads  stand  ready 
to  buy  the  freight  equipment  whenever  it  becomes  necessary. 

The  Chairman.  Would  you  object  to  a  provision  in  the  bill  that  if 
you  interchanged  business  you  should  provide  your  prop>ortion  of 
equipment  ? 

Mr.  Dows.  I  don't  think  there  would  be  any  objection  to  that. 

The  Chairman.  Are  the  interurban  railroads  generally  financiaUy 
able  to  purchase  the  necessary  equipment? 

Mr.  Dows.  Yes;  any  one  of  them  can  buy  them  on  what  we  call 
the  car-trust  plan. 

Mr.  Adamson.  You  are  not  to  furnish  cars  for  freight  excepting  that 
which  originates  on  your  line  ? 

Mr.  Dows.  Say  you  have  a  car  from  the  Illinois  Central,  you  can 
load  that  back  to  the  lUinois  Central  Une.  I  use  that  merely  as  an 
illustration. 

Mr.  Richardson.  Suppose  the  Illinois  Centrid  is  the  connecting 
link  between  two  great  railroad  systems;  if  you  carry  out  your  ideas 
fully,  a  car  loaded  on  one  of  the  steam  systems  could  pass  over  your 
roacl  to  the  connection  and  you  would  not  object  to  that? 

Mr.  Dows.  We  would  be  glad  to  have  them. 

Mr.  Stafford.  What  is  the  length  of  your  line  that  is  operated  for 
freight  purposes? 

Mr.  Dows.  We  call  it  27^  miles. 

Mr.  Stafford.  How  many  freight  cars  is  it  equipped  with? 

Mr.  Dows.  I  think  we  have  twenty-odd  cars,  and  they  are  all 
standards. 

Mr.  Stafford.  Have  you  any  locomotives? 

Mr.  Dows.  No,  sir. 

Mr.  Stafford.  Under  your  franchise  you  are  permitted  to  use  that 
kind  of  power?  i 

Mr.  Dows.  We  can  use  anything  of  that  kind;  for  instance,  last 
fall  there  was  a  big  football  game  between  the  Agricultural  College 
at  Ames  and  the  university  at  Iowa  City — Iowa  City  is  the  university 
town.  We  did  not  have  electric  equipment  enough  to  handle  the 
crowds,  so  I  rented  from  one  of  the  large  trunk  lines  a  complete 
steam  train,  with  a  passenger  engine — even  the  engineer  and  fireman 
were  furnished — ana  we  operated  that  over  the  Ime. 

Mr.  Stafford.  How  many  freight  cars  are  owned  by  the  electric 
railroads  in  Iowa? 

Mr.  Dows.  I  couldn't  say. 

Mr.  Stafford.  Can  you  give  us  the  mileage  of  the  electric  railroads 
in  Iowa  that  are  engaged  in  freight  business? 

Mr.  Dows.  I  should  say  200  miles.  Wouldn't  you  say  that,  Mr. 
Cass? 

Mr.  Cass.  Well,  I  should  say  between  200  and  300,  but  nearer 
300  than  200. 
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Mr.  Stafford.  The  franchise  under  which  you  operate  is  different 
from  the  franchise  in  some  other  cities  in  that  you  nave  the  privilege 
of  usiiig  any  kind  of  motive  power? 

Mr.  Dows.  Yes;  under  the  laws  of  Iowa  thev  make  no  difference 
between  an  electric  railway  and  a  steam  railroad.  They  are  all 
organized  imder  the  same  laws.  But  wherever  the  railroad  or  railway 
corporation  or  anything  of  that  kind  appears  in  the  code,  it  is  made 
applicable  to  raiu-oads — what  they  call  interurban  railroads.  The 
statute  first  defined  that  an  interurban  railroad  was  a  road  that  ran 
from  one  town  to  another  whose  motive  power  was  other  than  steam. 
Then  it  made  everything  appUcable  to  that. 

The  Chairman.  What  would  you  say  to  this  proposition  in  refer- 
ence to  the  issuance  of  stocks  and  bonds?  Would  it  interfere  with 
the  construction  of  new  electric  roads  if  they  should  be  required  to 
sell  their  stock  at  par? 

Mr.  Dows.  Well,  I  think  it  would. 

The  Chairman.  Do  you  want  to  come  under  the  provisions  of  this 
bill? 

Mr.  Dows.  Well,  we  are  willing  to  come  under  the  provisions  of 
the  bill  •  we  are  willing  to  take  our  chances. 

The  Chairman.  I  mow;  still  we  would  Uke  to  know  the  effect  of 
the  bill.  You  have  two  or  three  hundred  miles  of  electric  road  in 
Iowa,  and  there  ought  to  be  a  great  field  for  additional  roads  there. 

Mr.  Dows.  There  is. 

The  Chairman.  It  is  not  the  custom  of  those  roads  to  sell  their 
stock  at  par,  is  it  ? 

Mr.  Dows.  If  they  can. 

The  CHAmMAN.  If  we  should  prohibit  them  doing  any  other  way, 
wouldn^t  it  have  quite  a  deleterious  effect  upon  the  construction  of 
new  roads? 

Mr.  Dows.  I  think  that  any  law  which  would  prohibit  the  issuing 
of  any  stock  onljr  at  par  and  the  sale  of  any  bonds  only  at  par 
would  stop  the  building  of  roads. 

Mr.  Adamson.  Do  you  think  they  would  pay  any  attention  to  any 
such  a  law  if  Congress  attempted  to  prohibit  it  ? 

Mr.  Dows.  I  tmnk  they  would  have  to  if  they  did  an  interstate 
business,  wouldn't  they? 

Mr.  Adamson.  I  think  not.  I  would  not  be  alarmed  about  the 
matter  if  I  were  you. 

Mr.  Dows.  In  speaking  of  the  handling  of  freight  down  through 
the  city  of  Chicago,  I  want  to  say  that  the  Interstate  Commerce  Com- 
mission could  not  order  anything  of  that  kind. 

The  CHAmMAN.  Why  not? 

Mr.  Dows.  Simply  because  they  are  not  constructed  to  handle  it, 
with  switches  and  proper  curves.  You  could  not  get  a  car  weighing 
lOOjOOOpounds  aroima  a  50-foot  radius  curve. 

The  CHAIRMAN.  But  it  would  not  be  necessary  to  have  a  car  of  that 
weight.    They  have  been  trying  to  get  that  road  in  Chicago  for  years. 

Mr.  Dows.  It  is  strange  that  they  can  not  do  it. 

The  CHAmMAN.  Thev  not  only  can  get  it  through,  but  where  they 
are  permitted  to  do  it  they  do  do  it.  They  could  not  handle  a  100,000 
pound  car,  perhaps,  although  their  rails  are  a  great  deal  heavier  than 
the  rails  of  any  steam  railroads  in  the  country,  and  their  track  is  bet- 
ter constructed  than  any  steam  railroad  track  on  earth. 
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Mr.  Richardson.  It  is  not  true,  is  it,  that  all  of  these  interurban 
railroads  are  operated  in  cities  under  the  same  character  of  construction 
as  the  steam  lines? 

Mr.  Dows.  I  do  not  know  of  an  interurban  railroad  in  the  United 
States  that  is  built  with  less  than  a  60-pound  T  rail,  whether  it  is 
used  clearly  for  passenger,  or  for  passengers  and  freight. 

Mr.  RiCHAKDSON.  Then  the  public  generally  has  a  wrong  impression 
as  to  that? 

Mr.  Dows.  The  public  has  understood  that  the  interurban  rail- 
roads are  cheaper  to  build,  and  that  it  is  a  sort  of  imitation  railroad, 
and  cheaper  to  build  than  the  old  line.  But  I  want  to  say  that  it 
costs  more  per  mile  to  construct  an  interurban  railroad  than  it  does 
a  steam  railroad. 

Mr.  Kennedy.  As  a  rule  the  raUs  are  heavier  than  those  of  the 
steam  railroad? 

Mr.  Dows.  I  won't  say  heavier,  but  they  are  heavier  than  the 
branch  lines  of  railroad,  but  not  the  main  trunk  Unes,  I  would  say. 
But  they  are  built  for  high  speed.  The  cars  are  expensive,  and  I  ao 
not  know  of  any  track  that  is  not  built  after  the  approved  steam 
fashion;  that  is,  approved  by  engineers,  and  with  anywhere  from 
2,640  to  3,000  tiesjDer  mile. 

Mr.  Adamson.  Those  local  lines  generally  originate  in  local  neces- 
sity, do  they  not? 

Mr.  Dows.  Yes,  sir. 

Mr.  RiCHABDSON.  Would  you  be  willing  to  have  a  paraCTaph  in 
here  reading  something  along  this  line:  ''That  the  interurban  rail- 
roads should  be  regulated  ana  governed  by  tJl  of  the  practices,  rules, 
rates,  and  regulations  that  are  applied  under  the  law  to  steam 
railroads?" 

Mr.  Dows.  Well;  we  are  now  making  reports  to  the  Interstate 
Commerce  Commission. 

Mr.  Richardson.  But  do  you  think  that  would  be  advisable  as 
applied  to  the  whole  country;  to  regulate  them  all? 

Mr.  Dows.  I  think  wherever  they  do  an  interstate  commerce  busi- 
ness they  should.     What  diflFerence  does  it  make? 

Mr.  Richardson.  But  they  rarely  do  an  interstate-commerce 
business. 

Mr.  Dows.  They  only  tend  to  regulate  the  interstate  carriage  if 
they  are  a  part  in  a  chain  of  interstate  commerce,  so  why  not  be 
regulated  the  same  as  the  steam  roads. 

Mr.  Richardson.  That  would  be  making  an  exception  of  one  where 
there  are  seventy  or  eighty  that  do  not  have  interstate  commerce. 

Mr.  Dows.  They  would  not  have  to  be  regulated.  They  are  intra- 
state not  interstate.     There  would  be  no  necessity. 

Mr.  Adamson.  AH  you  want  is  to  strike  out  the  exception,  is 
that  it? 

Mr.  Dows.  I  am  afraid  that  with  these  three  lines  in  the  bill  it 
will  mean  to  check  the  building  of  the  railroads  of  the  kind  of  which  I 
am  president.  Here  is  a  town  with  a  grain  elevator,  stock  yards, 
and  everything  of  that  kind,  and  a  town  that  has  no  other  railroad 
connection  except  ours 

Mr.  Richardson.  Wliy  do  you  think  if  this  paragraph  is  left  in 
here  that  it  will  give  the  steam  railroads  great  power  to  destroy  and 
break  up  the  uiterurban]^railroads? 
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Mr.  Dows.  I  know  how  hard  they  fought  us;  I  know  what  they 
have  done;  I  know  they  refused  to  put  any  rate  m  with  us;  I  know 
that  the  passenger  rate  we  had  from  Cedar  Rapids  to  Iowa  City  was 
65  cents  and  they  went  to  work  and  put  steam  service  on  and  hauled 
passengers  for  25  cents. 

Mr.  Adamson.  They  were  not  as  clever  as  Mr.  Cass's  road. 

The  Chairman.  But  his  road  went  back  into  the  hands  of  a  receiver. 

Mr.  Cass.  We  lost  our  road  bv  being  good. 

Mr.  Dows.  They  fought  us;  they  would  not  put  in  anv  rates  of  any 
kind.  Here  were  these  towns,  these  communities  of  people  that 
wanted  to  ship  their  stock,  and  they  had  to  pay  us  the  local  rate 
either  to  Iowa  City  or  Cedar  Rapids  and  then  the  through  rate  from 
Cedar  Rapids  or  Iowa  Qty,  instead  of  having  a  through  rate  from  the 
point  of  shipment.  Finally  the  Interstate  Commerce  Commission 
came  in 

Mr.  Richardson.  Theywithdrewtherate  and  they  refused  division? 

Mr.  Dows.  They  did  not  give  us  the  rate. 

Mr.  Richardson.  Would  not  agree  with  you  at  all;  that  is,  they 
would  not  let  their  cars  go  over  your  tracks,  and  vice  versa,  or  yours 
on  their  tracks.  You  appealed  to  the  Interstate  Commerce  Commis- 
sioiL  and  they  estabUshea  a  through  rate  for  you  ? 

Mr.  Dows.  Yes;  after  a  hearing  that  covered  nearly  a  year,  or 
more. 

Mr.  Richardson.  After  this  steam  system  had  refused  to  recognize 
you  as  a  commercial  line,  refused  to  let  their  cars  go  over  your  lines 
and  vours  over  theirs,  then  the  Interstate  Commerce  Commission 
acted  in  the  matter  and  made  them  do  it,  and  they  saved  you? 

Mr.  Dows.  It  not  only  saved  us,  but  it  gave  these  communities 
through  which  we  went  tne  benefit  of  the  through  rate. 

Mr.  Peters.  What  do  you  do  now  that  you  have  it? 

Mr.  Dows.  It  takes  a  long  while  to  get  the  tariflFs  in  and  get  them 
started.  We  are  doing  quite  a  business  and  it  is  growing  every  month. 
I  shotdd  say  that  last  vear — I  didn't  bring  the  figures  with  me — but 
I  noticed  oefore  I  left  home  that  we  handled  eighty-odd  cars  of 
stock  in  January  for  one  thing^  and  fifty-odd  of  them  went  to  Chicago. 
That  went  over  27i  miles  of  Ime. 

Mr.  Peters.  You  stated  that  you  had  70-pound  rails.  Have  you 
determined  the  weight  of  the  rails  that  you  connect  with? 

Mr.  Dows.  Seventy-pound. 

Mr.  Peters.  So  you  nave  practically  have  an  electrically  equipped 
steam  railroad? 

Mr.  Dows.  Yes;  we  can  and  have  used  steam  over  it  right  alonff. 

Mr.  Peters.  Isn't  there  a  line  of  distinction  between  an  electrically 
equipped  steam  railroad  which  does  an  interurban  business,  and  a 
street  railway  which  does  simply  a  local  business,  a  passenger  busi- 
ness, and  a  business  the  principal  feature  of  which  is  on  the  highwav, 
which  does  not  have  fares,  which  does  not  sell  tickets,  but  simply 
picks  up  passengers  along  the  line,  the  same  as  the  old  horse  railroads  ? 

Mr.  Dows.  les;  there  is  a  difference,  and  the  commission  does 
not  have  to  put  in  these  rates,  if  I  imderstand  the  law,  I  might  say 
to  the  chairman.  It  says  that  they  have  a  right  to  put  in  a  rate 
where  satisfactory,  and  where  a  through  rate  does  not  now  exist. 
Now,  my  understanding  would  be,  the  physical  ability  to  handle  the 
business.     Of  course  if  a  road  is  not  physically  able 
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Mr.  Richardson.  The  commission  can  also,  under  this  bill,  initiate 
anv  rate  it  pleases  upon  any  line  of  railroad? 

Mr.  Dows.  Yes;  I  think  so. 

The  Chairman.  You  say  that  formerly  you  could  not  get  joint 
rates  with  the  steam  railroads? 

Mr.  Dows.  No,  sir. 

The  Chairman.  And  that  after  the  passage  of  the  Hepburn  law 
you  filed  a  petition  with  the  Interstate  Commerce  Commission,  and 
received  authority  to  have  a  joint  rate? 

Mr.  Dows.  Yes,  sir. 

The  Chairman.  I  suppose  you  would  consider  that  that  legislation 
would  naturally  be  desired  by  the  people  of  Iowa,  so  that  you  could 

fet  these  joint  rates.  Do  the  people  of  Iowa  think  that  you  ought  to 
ave  the  power  to  get  a  joint  rate? 

Mr.  Dows.  I  think  they  do.  I  know  that  everybody  on  our  line 
does,  and  some  of  the  farmers  joined  in  the  petition. 

The  Chairman.  And  in  order  to  prove  their  desire  to  have  a  joint 
rate,  they  retired  Mr.  Hepburn  from  Congress — the  one  who  made  it 
possible  for  them  to  get  the  joint  rate. 

Mr.  Dows.  Well,  that  was  down  in  the  Eighth  District,  and  I  live 
in  the  Fifth  District.  That  is  down  on  what  we  call  the  ''Reserva- 
tion.''    Those  fellows  are  from  Missouri. 

The  Chairman.  Is  there  any  difference  of  opinion  out  there  on  the 
subject? 

Mr.  Dows.  On  the  subject  of  what  ? 

The  Chairman.  As  to  whether  Mr.  Hepburn  ought  to  have  been 
retired  ? 

Mr.  Dows.  I  think  he  ought  not  to  have  been.  I  think  that  Pete 
Hepburn  ought  to  be  in  Congress  to-day,  and  I  say  that  with  all  due 
respect  to  Mr.  Jamieson,  whom  I  know  very  well. 

Mr.  Adamson.  Aren't  your  people  waking  up  to  the  fact  that  it  is 
better  to  elect  any  Democrat  tnan  even  the  best  Republican? 

Mr.  Richardson.  And  aren't  your  people  dissatisfied  and  dis- 
contented about  this  tariff? 

The  Chairman.  It  was  because  the  Hepburn  bill  was  put  through 
that  the  people  at  that  time  retired  Mr.  Hepburn — to  show  their  dis- 
satisfaction with  him. 

Mr.  Dows.  You  must  remember  that  they  had  Colonel  Hepburn's 
scalp  once  or  twice  before.  He  represented  a  district  where  tney  got 
his  scalp  before. 

The  Chairman.  But  Mr.  Hepburn  was  fourteen  j^ears  chairman  of 
this  committee  and  passed  the  Hepburn  bill.  He  put  through  the 
law  which  you  say  was  of  great  benefit  to  the  State  of  Iowa,  but  which 
the  people  of  his  district  say  was  not  a  benefit. 

Mr.  Dows.  I  don't  think  that  the  people  of  Iowa  are  against  that 
law. 

Mr.  Washburn.  Is  it  in  order  to  move  that  we  strike  aU  of  this 
political  discussion  from  the  record  ? 

The  Chairman.  No;  because  it  is  past,  and  is  now  in  the  record. 

Mr.  Richardson.  I  think  the  reporter  should  be  instructed  to 
leave  all  this  out,  because  it  is  only  mere  pleasantry. 

Mr.  Kennedy.  I  would  like  to  call  your  attention  to  the  operation 
of  an  electric  road.  Do  you  know  anything  about  the  comparative 
economy  of  operating  by  electricity  and  steam?  ^^  s 
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Mr.  Dows.  I  never  have  operated  by  steam. 

Mr.  Kennedy.  You  know  something  about  it? 

Mr.  Dows.  I  should  say  that  the  operating  by  electricity,  upon  a 
short  line,  is  very  much  more  econonucal. 

Mr.  RiCHABDSON.  Do  you  carry  United  States  mail? 

Mr.  Dows.  Yes,  sir. 

Mr.  Kennedy.  You  have  heard  a  good  deal  of  talk  about  the 
steam  railroads  abandoning  steam  and  equipping  their  lines  with 
electricity,  have  you  not? 

Mr.  Dows.  I  lielieve  there  is  a  good  deal  of  talk  about  that. 

Mr.  Kennedy.  The  character  of  motive  power  is  not  a  proper 
classification,  is  it,  of  carriers?  Do  you  know  that  the  gas  engme,  in 
business,  is  putting  the  steam  engine  out  of  business? 

Mr.  Dows.  It  is  doing  a  great  deal  of  stationary  work  that  the 
steam  engine  used  to  do. 

Mr.  Kennedy.  And  the  gas  engine,  in  only  a  few  years  that  it  has 
demonstrated  its  utility,  will  probably  supplant  the  steam  loco- 
motive? 

Mr.  Dows.  I  don't  know  anything  about  that.  I  know  that 
gasoline  cars  are  being  operated  by  a  number  of  railroads  over  their 
branch  lines. 

Mr.  Kennedy.  Then  the  gas,  being  exploded  in  the  cylinder  by 
an  electric  spark,  would  make  it  more  of  an  electric  railroad  than  a 
steam  road,  would  it  not? 

Mr.  Dows.  Yes;  I  suppose  it  would. 

Mr.  Kennedy.  Do  you  know  of  any  steam  railroad  that  is  not  a 
passenger  railway? 

Mr.  Dows.  No,  sir;  I  do  not. 

Mr.  Kennedy.  And  would  come  as  much  within  this  language  as 
your  road? 

Mr.  Dows.  I  should  think  so.  I  don't  know  of  any  steam  railroad 
that  does  not  haul  passengers  and  do  a  passenger  business,  and  that 
is  not  a  passenger^ railway. 

STATEMENT  OF  MB.  W.  J.  FEEBIS,  OF  LA  CEOSSE,  WIS. 

Mr.  Ferris.  Mr.  Chairrnan  and  gentlemen,  I  am  in  somewhat  of  a 
different  position  as  compared  with  Mr.  Cass  and  Mr.  Dows,  who 
have  just  finished,,  inasmuch  as  we  are  not  operating  .at  the  present 
time.  We  have  recently  secured  a  franchise  m  the  ciiv  of  La  Crosse 
and  one  in  the  city  of  Onalaska,  and  the  city  council  of  Galesville 
and  also  the  city  council  of  Winona,  ^limi.,  have  under  consideration 
franchises  for  tfie  building  of  this  interurban  line.  We  have  spent  a 
good  deal  of  money  in  the  surveys  and  the  preliminary  work  of  or- 
ganization and  in  complj'ing  with  the  laws  of  the  States  of  Minnesota 
and  Wisconsin.  I  am  m  hearty  synij)athy  with  the  expressions  of 
Mr.  Cass  and  Mr.  Dows  regarding  the  hues  on  page  18  of  tnis  bill.  In 
the  buDding  of  these  proposed  lines  we  will  tap  a  country  that  has  no 
railroad  facihties  at  tne  present  tijne,  no  means  of  getting  their  goods 
to  market  excepting  through  and  over  the  highways,  which  are  quite 
hilly  in  that  section,  and  we  believe  when  we  come  into  the  city  of 
La  Crosse  with  this  railroad  the  carload  lots  of  freight  from  that  upper 
section  should  have   a  through  rate  established  for  the  markets  of 
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Chicago  and  elsewhere.  And  it  seems  to  me,  and  is  my  judgment  as 
well  as  that  of  both  Mr.  Cass  and  Mr.  Dows,  that  this  clause  referred 
to  here  is  going  to  be  a  detriment  to  the  working  of  our  proposition. 

There  is  little  that  I  can  say  be3rond  that  pomt,  gentlemen,  except 
that  if  that  clause  is  what  I  think  it  is  it  will  probably  stop  the  build- 
ing of  this  proposed  line,  even  though  we  have  gone  quite  a  ways 
with  it  and  spent  a  good  deal  of  money,  because  we  are  relying  upon 
the  interchange  of  freight  with  the  passenger  roads. 

Mr.  Stafford.  Under  the  franchise  that  has  been  granted  are  you 
privileged  to  operate  your  railway  with  any  kind  of  power? 

Mr.  Ferris.  Not  within  the  city  limits  of  La  Crosse. 

Mr.  Stafford.  Outside  of  the  city  limits  you  are  privileged  to 
operate  regardless  of  the  character  of  power? 

Mr.  Ferris.  Yes,  sir. 

Mr.  Stafford.  So  your  road  would  be  virtually  a  raUroad  operated 
by  electricity? 

Mr.  Ferris.  By  electricitv,  yes. 

Mr.  Stafford.  What  is  the  length  of  the  proposed  line? 

Mr.  Ferris.  About  36  miles. 

Mr.  Peters.  Isn't  there  a  distinction  between  such  a  road  and  a 
strictly  street  railway? 

Mr.  Ferris.  Yes,  sir. 

Mr.  Peters.  Wouldn't  you  say  that  there  is  more  of  a  line  of  dis- 
tinction between  their  general  business  than  the  character  of  the 
interurban  and  the  steam  railroad?  Would  you  not  say  that  the 
interurban  railroad  was  more  similar  in  general  character  and  the 
province  it  had  to  meet  in  the  way  of  traffic  and  rates,  and  so  forth, 
to  a  steam  raUroad  than  a  street  railway,  one  entirely  operated  in  the 
streets,  and  which  did  simply  a  local  business,  the  carrying  of  pas- 
sengers for  one  fixed  fare,  5  cents  or  multiples  of  5  cents,  and  did  not 
sell  regular  railroad  tickets?  You  say  that  there  is  more  of  a  line  of 
distinction  between  those  two — that  is,  a  street  railway  and  an  inter- 
urban railway — than  between  the  interurban  and  the  steam? 

Mr.  Ferris.  I  think  so. 

The  Chairman.  Do  you  expect  to  issue  your  stock  at  par  value 
and  receive  cash  for  it  ? 

Mr.  Ferris.  That  is  a  question. 

The  Chairman.  You  have  not  referred  to  this  bill  as  aflFecting  that 
proposition;  but  if  this  bill  becomes  a  law  as  it  stands  it  would  require 
you  to  sell  your  capital  stock  at  par  for  cash. 

Mr.  Ferris.  If  the  bill  becomes  a  law,  I  presume  we  will  have  to 
take  our  chances  with  it  in  every  respect. 

The  Chairman.  Why,  there  is  no  question  about  that;  you  would 
be  like  anybody  else.  Everybody  will  take  their  chance  if  the  bill 
becomes  a  law.  But  what  I  wanted  to  get  at  is  what  eflFect  it  will 
have.  In  other  words,  we  have  not  had  presented  to  us  this  point  of 
view:  There  is  considerable  rivalry  between  steam  and  electnc  roads 
in  some  portions  of  the  country.  The  electric  railroads  are  the  ones 
that  are  mainly  the  new  roads  that  are  being  built.  What  effect  will 
this  have  upon  the  building  of  new  electric  roads  and  the  attitude  of 
steam  roads  toward  the  proposition  which  might  prohibit  the  con- 
struction of  new  electric  roads? 

Mr.  Ferris.  I  don't  know  as  to  that. 
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Mr.  Kennedy.  The  electric  road  is  now  principally  built  by 
moneys  received  from  bond  sales,  is  it  not? 

Mr.  Fekris.  In  some  instances;  yes,  sir. 

Mr.  Ejbnnedy.  Practicfdly  all  tne  finance  for  building  a  road  is 
realized  from  the  sale  of  bonds? 

Mr.  Febris.  In  the  State  of  Wisconsin  that  does  not  apply  wholly, 
for  the  reason  that  20  per  cent  of  the  capital  stock  must  be  paid  in. 

Mr.  Kennedy.  Of  the  capital  stock? 

Mr.  Ferris.  Yes,  sir. 

Mr.  Knowland.  You  think  that  you  jwould  rather  take  your 
chances  on  being  compelled  to  sell  your  capital  stock  at  par  than  to 
have  this  paragraph  remain  in  the  bill? 

Mr.  Ferris.  I  think  if  that  paragraph  remains  in  the  bill  and  the 
treatment  is  accorded  our  company  that  has  been  explained  here 
before  the  committee  as  having  been  given  to  the  other  roads  that 
have  been  represented  here  that  we  would  rather  not  build  the  road. 

The  Chairman.  I  might  suggest  to  you  that  the  provisions  that 
you  are  objecting  to  have  no  relation  to  the  proposition  about  the 
issuance  of  stock.  The  exception  is  not  made  in  the  section  that 
requires  that  aU  companies  shall  issue  their  stock  for  par.  Even  if 
this  provision  that  you  object  to  should  remain  in  the  bill,  you  would 
still  DC  required  to  sell  your  stock  for  par. 

Mr.  Kennedy.  Would  it  affect  the  sale  of  the  bonds?  You  have 
had  some  experience  in  financing  these  roads,  have  you  not? 

Mr.  Ferris.  No:  not  in  the  financing  of  interurban  roads. 

Mr.  Kennedy.  But  you  know  about  it.  Would  it  make  it  more 
difficult  to  sell  the  bonds  if  you  issued  a  great  lot  of  stock  as  prac- 
tically a  bonus  to  go  with  the  bonds? 

Mr.  Ferris.  Yes,  sir;  it  would  itiake  it  more  difficult. 

Mr.  Kennedy.  You  might  have  to  sell  the  bonds  a  little  cheaper? 

Mr.  Ferris.  Probably  so. 

Mr.  Kennedy.  The  roads  of  the  character  that  you  speak  of, 
through  my  section,  have  been  built' entirely  by  the  sale  of  bonds. 
The  stock  represents  franchises  and  one  thing  and  another  obtained 
in  cities,  ,but  the  money  has  been  entirely  received  from  the  sale  of 
bonds. 

Mr.  Ferris.  That  is  largely  true. 

Mr.  Kennedy.  Do  jou  think  it  would  make  it  impossible  to  build 
this  class  of  railroads  if  we  should  pass  this  bill  requiring  the  stock 
to  be  sold  at  par? 

Mr.  Ferris.  It  might  possibly  have  a  very  serious  effect  on  the 
building  of  the  roads;  yes,  sir. 

Mr.  Kjennedy.  But  a  few  himdred  shares  of  stock  could  be  sold 
at  par,  and  if  you  had  th6  franchises  and  the  charter  from  the  State, 
why  would  not  the  bonds  sell  as  well  with  only  a  few  hundred  shares 
of  stock  outstanding  as  though  there  were  millions? 

Mr.  Ferris.  I  should  think  they  would.  It  simply  is  a  question 
of  dollars  invested  in  the  road,  whether  in  stock  or  Donds. 

Mr.  Stafford.  What  you  desire  is  to  have,  for  your  road,  the  inter- 
changeable feature  with  the  other  railroads  in  through  routings? 
Mr.  Ferris.  Yes,  sir. 

The  Chairman.  I  will  insert  at  this  point  a  letter  relating  to  express 
company  franks,  from  Mr.  T.  B.  Harrison,  jr.,  who  appeared  before 
this  committee. 
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(Following  is  the  letter  referred  to:) 

Nbw  York,  February  U,  1910. 
Hon.  James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  ComTnerce^ 

House  of  Representatives  J  Washington  j  D.  C. 

Dear  Sir:  When  I  made  some  suggestions  before  your  committee  on  January  28 
as  to  a  change  in  the  present  law  authorizing  express  companies  to  issue  and  exchange 
franks,  and  also  authorizing  railroad  companies  subject  to  the  act  to  reg^ulate  com- 
merce to  issue  complimentary  free  transportation  to  the  officials  of  foreign  railroad 
companies  and  their  families  while  traveling  in  this  country,  the  committee  very 
kindlv  gave  me  permission  to  hand  in  a  memorandum  showing  the  changes  I  sug- 
gested. 

I  did  not  have  an  opportunity  to  prepare  such  a  memorandum  before  leaving  Wadi- 
ington  that  afternoon,  and  I  have  been  away  almost  continuously  since,  and  have  not, 
therefore,  had  such  opportunity  until  to-day.  I  have  taken  the  liberty  of  preparing 
an  amendment  to  section  I  of  the  act  which,  I  think,  will  put  in  effect  the  suggestions 
I  made  to  the  committee,  if  the  committee  consents  to  them,  and  I  herewiUi  mcloee  a 
copy  of  such  amendment,  on  which  the  proposed  changes  are  shown  in  italics. 

I  may  say  that  the  proviso  authorizmg  common  carriers  to  interchange  free  or 
reduced  transportation  of  or  for  their  officers,  agents,  surgeons,  attorneys  at  law,  and 
their  families,  is  pmctically  the  exact  language  of  the  present  New  York  law,  and  I 
have  tried  to  guard  this  by  providing  that  the  transportation  authorized  to  be  exchanged 
shall  be  for  the  exclusive  use  or  consumption  of  tne  person  or  persons  to  whom  issued. 

I  may  add  that  in  almost  all  of  the  States  which  have  adopted  antipass  laws  within 
the  last  few  years  the  laws  have  been  broad  enough  to  autnorize  express  companies 
to  issue  and  exchange  franks,  and  that  in  several  of  those  States  in  which  the  laws  were 
not  broad  enough  for  this  authority  amendments  have  been  passed  gi\*ing  such 
authority,  notably  in  Alabama  and  Michigan. 

I  assume,  of  course,  that  the  committee  will  recommend  the  passage  of  some  general 
bill  amending  the  Hepburn  Act;  and  if  so,  and  the  committee  agrees  with  the  sugges- 
tions I  have  made  on  behalf  of  the  express  companies  and  the  American  Railway 
Association,  I  would  respectfully  suggest  that  tne  attached  amendment,  or  some 
similar  one,  be  put  in  as  a  section  of  the  bill  recommended  by  the  committee. 
Yours,  very  truly, 

T.  B.  Harrison,  Jr. 


That  section  one  of  the  act  to  regulate  commerce,  approved  February  fourth, 
•eifi^teen  hundred  and  eighty-seven,  as  amended,  is  hereby  amended  to  read  as 
follows: 

Section  1.  That  the  provisions  of  this  act  shall  apply  to  any  corporation  or  any 
I>er8on  or  persons  engaged  in  the  transportation  of  oil  or  other  commodity,  except 
water  and  except  nattiral  or  artificial  gas,  by  means  of  pipe  lines,  or  partly  by  pipe 
lines  and  partly  by  railroad,  or  partly  by  pipe  lines  and  partly  by  water,  who  shall 
be  considered  and  held  to  be  common  earners  within  the  meaning  and  purpose  of 
this  act,  and  to  any  common  carrier  or  carriers  engaged  in  the  transportation  of  pas- 
sengers or  property  wholly  by  railroad  (or  partly  by  railroad  and  partly  by  water  wnen 
botn  are  used  under  a  common  control,  management,  or  arrangement  for  a  continuous 
carriage  or  shipment)  from  one  State  or  Territory  of  the  United  States  or  the  District 
of  Columbia  to  any  other  State  or  Territory  of  the  United  States  or  the  District  of 
Columbia,  or  from  one  place  in  a  Territory  to  another  place  in  the  same  Territory, 
or  from  any  place  in  the  United  States  to  an  adjacent  foreign  country,  or  from  any 

glace  in  the  United  States  through  a  foreign  country  to  any  other  place  in  the  United 
tatep,  and  alpo  to  the  transportation  in  like  manner  of  property  shipped  from  any 
place  in  the  United  States  to  a  foreign  country  and  carried  from  such  place  to  a  port 


apply  to  the  transportation  of  passengers  or  property,  or  to  the  receiving,  delivering, 
storage,  or  handling  of  property  wholly  within  one  State  and  not  shipped  to  or  from 
a  foreign  country  from  or  to  any  State  or  Territory  as  aforesaid. 

The  term  "common  carrier'  as  used  in  this  act  shall  include  express  companies 
and  pleeping-car  companies.  The  term  "railroad"  as  used  in  this  act  shall  include 
all  bridges  and  ferries  used  or  operated  in  connection  with  any  railrcnui,  and  also  all 
the  road  in  use  by  any  corporation  operating  a  railroad,  whether  owned  or  oi>eiated 
under  a  contract,  agreement,  or  lease,  and  shall  also  include  all  switches,  spurs,  trads, 
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and  tenninal  facilities  of  every  kind,  used  or  necessary  in  the  transportation  of  the 
persons  or  property  designated  herein,  and  also  all  freight  depots,  yards,  and  grounds 
used  or  necessary  in  the  transportation  or  delivery  of  anv  of  said  property;  and  the 
term  ^'transportation"  shall  include  cars  and  other  vehicfes  and  all  instrumentalities 
and  facilities  of  shipment  or  carriage,  irrespective  of  ownership  or  of  any  contract, 
express  or  implied,  tor  the  use  thereof,  and  all  pervices  in  connection  with  the  receipt, 
delivery,  elevation,  and  transfer  in  transit,  ventilation,  refrigeration  or  icing,  storage, 
and  handling  of  property  transported;  and  it  diall  be  the  duty  of  every  carrier  subject 
to  the  provisions  of  this  act  to  provide  and  furnish  such  transportation  upon  reason- 
able request  therefor,  and  to  establish  through  routes  and  just  and  reasonable  rates 
applicable  thereto. 

All  charges  made  for  any  service  rendered  or  to  be  rendered  in  the  transportation 
of  paaeengers  or  property  as  aforesaid  or  in  connection  therewith  shall  be  jiLst  and 
reasonable;  and  every  unjust  and  unreasonable  charge  for  such  service  or  any  part 
thereof  is  prohibited  and  declared  to  be  unlawful. 

No  common  carrier  subject  to  the  provisions  of  this  act  shall,  after  January  first, 
nineteen  hundred  and  seven,  directly  or  indirectly  issue  or  give  any  interstate  free 
ticket,  free  pass,  or  free  transportation  for  passengers  or  property,  except  to  its  employees 
and  their  fimtiilies,  its  officers,  agents,  surgeons,  physicians,  and  attorneys  at  law, 
and  their familits;  to  ministers  of  religion,  traveling  secretaries  of  Railroad  Youn^  Men's 
Christian  Associations,  inmates  of  hospitals  and  cnaritable  and  eleemosynary  institu- 
tions, and  persons  exclusively  engaged  in  charitable  and  eleemosynary  work;  to  indi- 
gent, destitute,  and  homeless  persons,  and  to  such  persons  when  transported  by  char- 
itable societies  or  hospitals,  and  the  necessary  agents  employed  in  such  transportation* 
to  inmates  of  the  national  homes  or  state  homes  for  disabled  volunteer  solaiera,  and 
of  soldiers'  and  sailors'  homes,  including  those  about  to  enter  and  those  returning  home 
after  discharge,  and  boards  of  managers  of  such  homes;  to  necessary  care  takers  of  live 
stock,  poultry,  and  fruit;  to  employees  on  sleeping  cars,  express  cars,  and  to  linemen 
of  telegraph  and  telephone  companies;  to  Railway  Mail  Service  employees,  post-office 
inspectors,  customs  inspectors,  and  immigration  inspectors;  to  newsboys  on  trains, 
baggage  agents,  witnesses  attending  any  legal  investi^tion  in  which  the  common  car- 
rier is  interested,  persons  injured  in  wrecks,  and  physicians  and  nurses  attending  such 
persons:  Provided^  That  this  provision  shall  not  be  construed  to  prohibit  the  interchange  of 
free  or  reduced  transportation  between  common  carriers  of  or  for  their  officers,  agents^  em- 
ployees,  attorneys,  <md  surgeons,  and  their  families:  Ana  provided  further,  That  the  trans- 
portation of  persons  and  property  authorised  to  be  exchanged  hereunder  shall  be  for  the 
exdvMve  use  and  consumption  of  the  person  or  persons  to  whom  it  is  issued;  nor  to  pro- 
hibit railroad  companies  subject  to  the  act  from  issuing  free  transportation  to  officials  of 
foreign  railroad  companies  and  their  families,  when  traveling  in  the  United  States;  nor  to 
prombit  any  common  carrier  from  carrying  passengers  or  property  free  with  the  object 
of  providing  relief  in  cases  of  general  epidemic,  pestilence,  or  other  calamitous  visita- 
tion: Provided  further.  That  tne  term  '* employees,"  as  used  in  this  paragraph,  shall 
include  furloughed,  pensioned,  and  superannuated  employees,  persons  wno  have 
become  disabled  or  infirm  in  the  service  of  any  such  common  carrier,  and  the  remains 
of  a  person  killed  in  the  employment  of  a  carrier,  and  exemployees  traveling  for  the 
purpose  of  entering  the  service  of  any  such  common  carrier;  and  the  term  ''families, " 
as  used  in  this  paragraph,  shall  include  the  families  of  persons  killed  while  in  the  serv- 
ice of  any  such  common  carrier.  Any  common  earner  violating  this  provision  shall 
be  deemed  guilty  of  a  misdemeanor,  and  for  each  offense,  on  conviction,  shall  pay  to 
the  United  States  a  penalty  of  not  less  than  one  hundred  dollars  nor  more  than  two 
thousand  doUurs;  and  any  person,  other  than  the  persons  excepted  in  this  provision, 
who  uses  any  such  interstate  free  ticket,  free  pass,  or  free  transportation  shall  be 
subject  to  a  like  penalty.  Jurisdiction  of  offenses  imder  this  provision  shall  be  the 
same  as  that  provided  for  offenses  in  an  act  entitled  **An  act  to  further  regulate  com- 
merce with  foreign  nations  and  among  the  States,"  approved  February  nineteenth, 
nineteen  hundred  and  three,  and  any  amendment  thereof. 

From  and  after  May  first,  nineteen  hundred  and  eight,  it  shall  be  unlawful  for  any 
railroad  company  to  transport  from  any  State,  Territory^  or  the  District  of  Columbia, 
to  any  other  State,  Territory,  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by  it,  or  under  its  authority,  or  which  it  may 
own  in  whole  or  in  part,  or  in  which  it  may  have  any  interest,  direct  or  indirect, 
except  such  articles  or  commodities  as  may  be*  necessary  and  intended  for  its  use  in 
the  conduct  of  its  business  as  a  common  carrier. 

Any  common  carrier  subject  to  the  provisions  of  this  act,  upon  application  of  any 
lateral,  branch  line  of  railroad,  or  of  any  shipper  tendering  interstate  traffic  for  trans- 
portation, shall  construct,  maintain,  and  operate,  upon  reasonable  terms,  a  switch 


Digitized  by  VjOOQIC 


1054  BIIiLS  AFFECTIKO  INTEBSTATB  COMBCEBCE. 

connection,  with  any  such  lateral,  branch  line  of  railroad,  or  private  side  track, 
which  may  be  constructed  to  connect  with  its  railroad,  where  such  connectum  ii 
reasonably  practicable  and  can  be  put  in  with  safetv  and  will  furnish  sufficient  busi- 
ness to  justify  the  construction  ana  maintenance  of  the  same;  and  shall  fumi^  caiB 
for  the  movement  of  such  traffic  to  the  best  of  its  ability  without  discrimination  in 
favor  of  or  against  any  such  shipper.  If  any  conmion  carrier  shall  fail  to  install  and 
operate  any  such  switch  or  connection  as  aforesaid,  on  application  therefor  in  writing 
by  any  shipper,  such  shipper  may  make  complaint  to  the  conmiission,  as  provided  in 
section  thirteen  of  this  act,  and  the  conmiission  shall  hear  and  investigate  the  same 
and  shall  determine  as  to  the  safety  and  practicability  thereof,  and  the  justification 
and  reasonable  coftipensation  therefor,  and  the  commission  may  make  an  order,  as 
provided  in  section  fifteen  of  this  act,  directing  the  common  carrier  to  complv  with 
the  provisions  of  this  section  in  accordance  wim  such  order,  and  such  order  shall  be 
enforced  as  hereinafter  provided  for  the  enforcement  of  all  other  orders  of  the  com- 
mission, other  than  orders  for  the  payment  of  money. 

(At  11.55  a.  m.  a  recess  was  taken  until  2  p.  m.) 

AFTER  RECESS. 

The  committee  met  at  2  o'clock  p.  m.,  Hon.  Irving  P.  Wanger  in 
the  chair. 

STATEMEITT  OF  £.  M.  TEEBT,  BEPBESEITTnTO  THE  ITATIOITAI 
LTTMBEE  EXPOETEBS'  ASSOCIATIOIT. 

Mr.  Terry.  Mr.  Chairman,  may  I  make  a  brief  statement? 

Mr.  Wanger.  Certainly. 

Mr.  Terry.  I  represent  some  lumber  exporters. 

Mr.  Wanger.  What  is  your  name? 

Mr.  Terry.  My  name  is  E.  M.  Terry. 

Mr.  Wanger.  Whom  do  vou  represent? 

Mr.  Terry.  The  National  Lumber  Exporters'  Association.  I  have 
particular  reference  to  bill  No.  16312,  Mr.  Mann's  bill.  In  section  2, 
on  pages  8  and  9,  it  provides  that  the  local  rate  shall  not  be  higher 
than  tne  rate  to  the  port  on  a  through  export  shipment. 

Mr.  Wanger.  What  section  is  that  ? 

Mr.  Terry.  Section  2 : 

If  any  common  carrier,  etc.,  shall  charge  or  receive  a  greater  compensation  on  a 
shipment  to  a  port  of  entry  than  a  through  shipment  to  the  same  port,  to  a  foreign 
destination,  etc. 

That  is  in  reference  to  receiving  a  higher  local  rate,  as  I  imderstand 
it,  than  a  rate  on  an  export  shipment  through  the  same  port.  I 
really  do  not  know  the  reason  for  the  provision,  but  we  merely  wish 
to  suggest  that  if  it  remains  in  it  would  be  fair  to  the  exporters  to 
provide  also  that  no  export  to  the  port  shall  be  higher  than  the  local 
rate.  In  other  words,  it  should  be  equalized  both  ways.  The  pro- 
vision as  it  stands  is  for  the  benefit  of  the  local  domestic  shipper; 
but  as  I  say,  if  the  provision  is  retained  we  think  it  would  be  the 
proper  thing  to  provide  also  that  the  export  rate  to  the  port  should 
not  be  higher  than  the  local  rate. 

Mr.  Adam  SON.  Are  there  ever  any  cases  where  the  export  rate  is 
more  than  the  local  rate? 

Mr.  Terry.  Oh,  yes;  there  are  a  number  of  cases.  We  have 
already  presented  a  case  to  the  Interstate  Commerce  Commission 
where  a  number  of  export  rates  are  higher  than  the  local  rates  to  the 
port.    As  a  matter  of  fact,  I  do  not  see  where  the  question  comes  in 
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as  regards  the  difference  in  rates^  in  the  first  instance,  because  the 
rates  are  not  competing.  The  export  shipment  does  not  compete 
with  the  domestic  shipment. 

Mr.  Adamson.  I  would  rather  have  your  proposition  than  this  one, 
if  we  are  going  to  have  either. 

Mr.  Teebt.  My  proposition? 

Mr.  Adamson.  les;  I  say  I  would  rather  put  in  your  proposition 
than  the  oiie  that  is  in  the  oill. 

Mr.  Tebbt.  Well,  in  our  view  there  is  no  reason  why  there  should 
be  any  difference  in  rates.  That  is,  there  is  no  reason  why  there 
shoula  be  a  higher  local  rate  than  an  export  rate  to  the  same  port, 
and,  as  I  say,  we  have  already  presented  a  case  to  the  Interstate 
Commerce  Commission  on  that  very  question. 

Mr.  Wanger.  Does  not  the  section  as  it  reads  relate  to  both  exports 
and  imports? 

Mr.  Tebry.  Yes;  but  that  does  not  touch  the  export  feature  as 
regards  a  higher  export  rate  than  a  local  rate.  It  only  refers  to  where 
the  local  rate  happens  to  be  higher  than  the  export  rate. 

Mr.  Adamson.  As  I  understand  the  gentleman,  he  is  trying  to  pre- 
vent any  rates  from  being  cheaper  than  local  rates. 

Mr.  Terry.  You  see,  there  are  two  classes  of  traflBc  to  the  same 
port,  we  will  say,  for  instance,  to  New  York.  The  domestic  shipment 
IS  delivered  locally  to  a  yard  in  New  York  City.  That  is  one  class  of 
traffic.  Another  class  would  be  where  the  shipment  goes  through  to 
New  York  and  is  not  stopped  there,  but  goes  on  to  a  foreign  destina- 
tion. There  are  two  rates,  we  will  say,  to  the  port  of  New  York. 
One  is  the  domestic  and  the  other  is  the  export  rate. 

As  I  understand  it,  this  bill  seeks  to  provide  that  the  domestic 
rates  to  New  York  shall  not  be  higher  than  the  export  rates.  I 
really  do  not  know  the  reason  for  it,  but,  as  I  said  before,  if  it  provides 
for  that,  it  should  also  provide,  in  fairness  to  the  exporter,  that  where 
an  export  rate  to  that  port  should  happen  to  be  higher  than  the  domes- 
tic rate,  the  same  rate  shall  be  charged;  that  is,  that  the  export  rate 
should  not  be  allowed  to  be  higher  than  the  domestic  rate.  That 
is  the  other  side  of  the  proposition.  It  is  only  one  sided,  so  far  as 
we  can  see,  as  it  stands  now.     It  is  in  favor  of  the  domestic  shipper. 

Mr.  Stafford.  In  the  case  you  instance,  is  there  a  separate  rate 
when  the  goods  are  to  be  exported  from  New  York,  known  as  the 
export  rate,  or  is  it  a  through  rate  to  the  point  of  dispatch  in  a  for- 
eim  country? 

Mr.  Terry.  Well,  there  are  really  no  through  rates  filed.  Only  the 
inland  proportion  of  the  through  rate  has  to  oe  filed.        ^ 

Mr.  Stafford.  So  at  present  there  is  in  the  tariffs  a  local  rate  from 
an  interior  point  to  New  York,  for  instance,  and  if  that  character  of 
shipment  goes  abroad  there  is  a  different  rate  for  export  business  to 
New  York? 

Mr.  Terry.  There  may  be  a  different  rate.  Now,  in  the  case  of 
shipments  via  the  port  of  New  Orleans,  there  are  several  different 
rates.  I  mean,  there  are  several  different  cases  where  the  export 
rates  are  higher  than  the  local  rates. 

Mr.  Wanger.  You  want  the  rates  to  be  identical,  whether  the 
article  is  for  export  or  domestic? 

Mr.  Terry.  We  do  not  want  the  local  rate  to  be  higher  than  the 
export  rate. 
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Mr.  Adamson.  It  looks  like  this  goes  both  ways  and  provides  for 

all  that.     I  am  afraid  it  provides  too  much.     The  only  thing  that 

saves  the  conmierce  of  this  country  from  absolute  destruction  through 

.  the  iniquities  of  the  protective  tanff  is  that  the  railroads  have  brougnt 

in  goods  at  a  lower  rate  to  the  interior  of  the  country. 

Mr.  Terry.  Of  course  I  am  not  speaking  of  the  import  traffic  now. 

Mr.  Adamson.  This  applies  both  ways. 
.  Mr.  Terry.  Yes;  but  it  does  not  cover  the  export-rate  feature,  as 
I  have  tried  to. explain. 

Mr.  Adamson.  1  think  it  does. 

Mr.  Terry.  It  says  that  common  carriers  shall  not  charge  or  receive 
a  greater  compensation  for  the  transportation  of  property,  etc., 
between  any  point  in  the  United  States  and  any  port  of  entry  in  the 
United  States. 

Mr.  Adamson.  Yes;  than  it  would  on  a  shipment  through  beyond 
the  limits  of  the  United  States. 

Mr.  Terry.  Yes. 

Mr.  Adamson.  Well,  that  is  an  export  or  an  import  rate. 

Mr.  Terry.  Yes;  but  that  refers  to  the  higher  local  rate,  and  it 
does  not  refer  to  a  case  where  the  export  rate  to  the  port  happens  to 
be  higher  than  the  local  rate. 

Mr.  Adamson.  I  disagree  with  you,  and  I  will  vote  against  that 
whole  section. 

Mr.  Terry.  As  a  matter  of  fact,  we  do  not  understand  iust  the 
reason  for  the  insertion  of  the  provision,  because,  as  I  said  in  the 
first  instance,  the  two  classes  of  traffic  are  not  competitive. 

Mr.  Stafford.  I  suppose  the  basis  of  your  contention  is  that  for 
the  protection  of  our  export  trade  the  export  rate  should  be  at  least 
no  higher  than  the  local  rate? 

Mr.  Terry.  That  is  the  idea,  exactly.  We  have  no  objection  to  the 
provision  as  it  stands  as  regards  the  local  rate,  but  if  it  is  retained 
there  we  see  no  reason  why  an  amendment  should  not  be  inserted 
covering  what  this  gentleman  has  just  pointed  out — that  no  export 
rate  shall  be  higher  than  the  local  rate. 

Mr.  Adamson.  I  am  with  you.  The  imports  and  the  exports  go 
hand  in  hand  and  are  generally  averaged  up  in  all  periods.  When 
you  increase  one,  you  increase  the  other.  When  you  decrease  one, 
you  decrease  the  other. 

Mr.  Wanger.  Have  you  stated  all  you  wish  to  say? 

Mr.  Terry.  That  is  all,  sir. 

Mr.  Faiilkner.  Mr.  Chairman,  we  are  ready  to  go  on  now  in  regard 
to  the  minimum  speed  of  16  miles  per  hour.  I  only  want  to  put  on 
two  or  three  gentlemen  who  are  famihar  with  what  we  may  call  the 
^'cattle  roads'' — the  Atchison,  Topeka  and  Santa  Fe,  the  Burlington, 
the  Chicago,  Milwaukee  and  St.  Paul,  and  the  Union  Pacific. 

Mr.  Wanger.  AU  right.  Senator.     Will  you  call  the  first  witness? 

STATEMENT    OF   D.    L.    BUSH,    GENERAL    HANAOEE    CHICAGO, 
MILWAUKEE  AND  ST.  PAUL  RAILWAY  COMPANY. 

Mr.  Bush.  Mr.  Chairman  and  gentlemen,  with  reference  to  the  pro- 
posed bill  requiring  a  minimum  speed  of  16  miles  per  hour  in  the 
transportation  of  live-stock  shipments,  I  wish  to  say  for  the  Chicago, 
Milwaukee  and  St.  Paul  Railway  Company,  and  I  assume  others  are 
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in  the  same  situation,  it  would  be  practically  a  physical  impossibility 
to  comply  with  such  a  requirement  without  a  very  large  reduction  in 
the  tram  load. 

In  the  operation  of  our  trains  a  reduction  of  not  less  than  20  per 
cent  is  made  for  the  train  load  of  an  engine  handling  a  Uve-stock  train 
as  compared  with  the  train  load  of  the  same  class  of  engine  hauling 
dead  freight,  and  even  at  that  we  are  not  able  to  make  what  we  con- 
sider fairly  good  time  with  live-stock  trains. 

Mr.  Richardson.  Why  does  that  reduction  of  20  per  cent  occur? 

Mr.  Bush.  Why  is  it  necessary? 

Mr.  Richardson.  Yes. 

Mr.  Bush.  For  the  expedited  movement.  Perhaps  this  will  ex- 
plain that  much  better:  Taking  any  engine  in  service  on  our  railroad, 
and  we  took  as  a  basis  what  is  known  as  our  Class  G  7  engine,  which 
is  practically  our  standard  freight  engine,  a  10- wheel  engine,  it  has 
a  tractive  power  of  32,600  pounds  at  a  speed  of  10  miles  per  hour. 
Increasing  the  speed  to  16  miles  per  hour  gives  that  same  enpne  a 
tractive  force  of  27,710  pounds,  or  a  reduction  in  the  train  load  of  15 
per  cent. 

Mr.  Stafford.  Is  your  unit  pounds? 

Mr.  Bush.  Yes,  sir;  the  tractive  power  is  pounds. 

At  a  speed  of  30  miles  per  hour  the  tractive  force  is  reduced  to 
16,940  pounds,  or  a  reduction  in  train  load  of  49  per  cent. 

In  handling  live  stock  on  the  Chicago,  Milwaukee  and  St.  Paul 
Railroad  wenave  two  classes,  one  known  as  range  stock,  which 
comes  to  the  Cliicago,  Milwaukee  and  St.  Paul  road  at  a  point  on  the 
Missouri  River  known  as  Mobridge.  That  stock  comes  to  us  in 
train  lots  of  18  to  20  cars  and  up  to  25.  We  establish  a  schedule  of 
forty  hours  to  Chicago,  a  distance  of  810  miles,  which  is  twenty  and 
a  quarter  miles  per  hour. 

In  the  month  of  October,  in  handling  8,900  cars,  the  average  time 
was  forty-six  hours,  but  on  a  schedule  of  forty  hours,  taking  10 
trains  just  as  they  came,  one  after  the  other,  they  met  with  a  resist- 
ance in  their  movement,  due  to  passenger  trains  and  opposing  freight 
trains,  of  eight  hours,  reducing  the  actual  running  time  to  three  and 
a  half  hours,  making  a  speed  oi  twenty-five  and  a  half  miles  per  hour, 
approximately.  In  the  last  part  of  the  run,  a  distance  or  9  miles 
from  Western  avenue  to  Union  Stock  Yards,  we  must  have  not  less 
than  two  hours  for  the  9  miles.  Through  the  other  gateway  we 
must  have  three  hours  for  the  22  miles. 

In  handling  the  local  business,  it  is  assembled^from  different  sta- 
tions and  from  the  branch  lines  and  junction  points.  As  an  illus- 
tration, we  would  receive  5  cars  of  stock  that  came  from  a  branch 
line,  delivered  at  the  junction  with  the  main  line  to  a  through  train. 
They  would  have  but  5  loaded  cars.  We  would  have  to  go  back  to 
the  point  where  the  5  cars  were  reached  in  picking  up  by  the  branch 
line,  and  figure  on  a  minimum  speed  of  16  miles  per  nour  from  there 
to  the  yards.  With  5  cars  of  stock  we  could  make  the  time.  We 
could  make  better  than  16  miles  per  hour.  I  think  perhaps  with 
5  cars  we  could  average  25  miles  per  hour;  but  we  would  have  to 
run  so  many  stock  trams  with  this  very  light  tonnage  that  it  would 
barely  pay  the  wages  and  fuel  consumed  by  the  engine;  that  is,  the 
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wages  of  the  entire  crew  and  the  fuel  and  other  suppHes  to  run  these 
lonfi:  distances  of  400  or  500,.  miles  with  5  cars  of  stock. 

C9nsequently,  to  reduce  the  cost  of  operation,  that  engine  moves 
from  the  point  where  she  first  got  the  5  cars  and  picks  up  until  she 
gets  a  reasonable  train  load.  If  she  is  delayed  in  doing  that,  we 
make  a  further  reduction  in  tonnage.  In  many  instances  we  nm  150 
or  200  miles  with  40  per  cent  of  the  train  load,  in  order  that  the  stock 
may  reach  the  market  in  time.  If  it  is  there  later  than  8  o^clock,  it 
is  not  considered  available  for  sale  on  the  day  of  arrival. 

This  local  stock  is  oflFered  to  a  concentrating  point  known  as 
"Savanna,"  128  miles  out,  a  point  where  we  dehver  it  or  move  our 
trains  over  another  belt  hne.  There  are  instances  where  there  are 
16,  18,  or  20  of  those  trains  following  each  other  on  a  Monday  morn- 
ing. A  slight  failure  that  could  not  be  anticipated  in  the  engine  of 
the  leading  train  or  in  the  engine  of  any  of  the  following  trains  would 
set  them  all  back  to  a  point  where  those  following  womd  not  be  able 
to  get  to  the  market  and  meet  the  requirements  of  the  law. 

We  have  had  no  complaint  from  the  shippers  except  in  individual 
cases.  There  are  instances  where  we  would  get,  say,  20  cars  of  stock 
at  a  point  on  our  Council  Bluffs  division,  and  there  would  be,j)erhaps, 
3  other  cars  on  the  next  freight  district,  124  miles,  ^e  would 
undertake  to  have  some  local  train  gather  up  those  3  cars  and  take 
them  to  the  division  terminal,  where  they  coiud  be  set  into  this  20-car 
train  and  then  continue  the  run  uninterruptedly,  except  trains  that 
could  not  be  expected  to  make  reasonable  time. 

Now,  on  those  we  do  receive  complaint.  Three  shippers  from  dif- 
ferent points  would  complain  that  their  stock  had  to  oe  loaded  too 
early  and  were  a  long  time  on  the  road.  That  is  literally  true;  but 
if  the  train  having  the  20  cars  had  been  required  to  stop  at  these  three 
different  places,  switch  out  the  cars,  and  get  them  into-  the  train,  the 
.whole  23  would  have  arrived  late  for  the  market,  and  probably  would 
have  been  carried  over  until  the  following  daj^. 

We  feel  that  any  fixed  minimum  would  hardly  be  fair  to  the  ship- 
pers, as  a  whole,  and  not  fair  to  the  service;  but  it  must  be  apparent 
to  the  stock  shipper  and  to  others  that  a  well-managed  railroad  is  onl^ 
successfully  managed  to  the  extent  that  they  are  able  to  keep  their 
cars  and  engines  in  motion.  The  greater  extent  to  which  that  can  be 
accompUshed,  the  greater  the  reauction  in  the  cost  of  conducting 
transportation,  and  the  greater  the  earning  capacity  of  your  property. 

These  delays  that  occur  have  been  claimed  to  be  due  to  overloaded 
trains.  I  do  not  beheve  there  is  a  western  railroad  that  overloads 
a  stock  train  except  in  cases  of  emergency.  We  have  instances,  which 
I  will  use  as  an  illustration,  where  20  stock  trains  arrive  at  Savanna, 
following  each  other,  perhaps,  on  a  schedule  of  five  hours  for  128  miles. 
Some  engine  in  that  group  may  fail.  There  is  no  other  engine  avail- 
able that  could  be  gotten  to  the  disabled  one  or  to  take  her  place,  and 
that  stock  may  be  divided  up  between  the  first  three  following  trains. 
I  can  recall  one  instance  of  nandUng  46  cars  of  stock  for  the  last  32 
miles,  which  is  the  greatest  number,  with  one  exception,  in  a  period 
of  seven  years  of  which  I  have  personal  knowledge.  The  average  is 
25.     Thirty-five  is  the  exception. 

We  are  as  much  interested  in  the  prompt  handling  of  live  stock  as 
the  owner,  but  the  conditions  at  all  terminals,  where  the  stock  must 
be  finally  deUvered,  all  arriving  there  on  two  days  in  the  week,  or 
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5 Tactically  all,  make  it  a  phjrsical  impossibility  to  expedite  the  service 
uring  the  last  10  or  16  miles  of  tne  run.  We  have  brought  stock 
trains  into  Chicago  and  stood  in  line  with  the  several  other  railroads 
as  long  as  seven  hours  before  our  trains  could  be  delivered  at  the  stock 
chute.  Of  course  in  those  instances  the  stock  shipper  complains  vAry 
bitterly,  and  he  has  a  reasonable  right  to  complain;  but  when  the 
conditions  are  known  it  is  a  matter  over  which  nobody  has  any  con- 
trol except  the  stock  shipper  himself.  They  all  go  to  the  markets  on 
Mondays  and  Wednesdays,  and  it  is  largely  the  western  stock.  The 
three  largest  stock-carrymg  railroads  in  the  Chicago  territory  are  the 
Chicago  and  Northwestern,  the  Burlington,  and  the  St.  Paul.  There 
are  instances  when  those  three  railroads  on  Mondays  take  in  there  as 
hi^h  as  2,000  cars. 

Mr.  Wanger.  How  rapid  is  the  movement  of  stock  trains  com- 
pared with  other  freight  trains? 

Mr.  Bush.  Taking  the  actual  records  on  our  railroad,  barring  the 
serious  weather  conditions  of  the  past  two  months,  the  average  speed 
of  freight  trains  on  the  Chicago,  Milwaukee  and  St.  Paul,  as  a  whole — 
it  depends  somewhat  on  the  division — was  not  under  10  miles  pw 
hour,  and  up  as  high  as  13.  The  stock-train  movement  is  figured  on 
the  basis  or  approximately  18  miles  per  hour.  On  the  movement 
from  the  Missouri  River  to  the  yards,  taking  the  entire  movement  for 
the  month  of  October,  the  average  speed  of  our  trains  was  19  and  a 
fraction  miles  per  hour. 

Mr.  Knowland.  How  fast  do  your  fruit  trains  move? 

Mr.  Bush.  Well,  slightlv  less  than  that. 

Mr.  Knowland.  Less  than  the  cattle  trains? 

Mr.  Bush.  Yes.  The  fruit  trains  are  made  up  a  little  different. 
The  fruit  comes  to  us  in  a  rather  different  form  and  shape.  \^  e  get 
five  to  ten  cars  of  fruit,  and  we  will  aim  to  put  in  that  train  enough 
dead  freight  to  get  to  about  65  per  cent  of  the  carrying  capacity  or 
tonnage  rating  of  the  engine.  But  there  is  one  thing  m  connection 
with  the  fruit  trains,  as  a  rule,  that  I  want  to  call  attention  to.  Ihey 
move  over  a  portion  of  the  territory  i^^here  the  traffic  is  the  most 
dense  in  the  aaytime.  The  stock  movement  passes  over  the  dense 
traffic  divisions  during  the  night.  I  think  you  all  know  that  the 
movement  of  any  train  is  expedited  with  less  energy  during  a  day- 
l^ht  movement  than  after  dark.  Ihe  engine  does  a  great  deal  more 
supping.  Enginemen  as  a  rule  have  not  the  same  confidence  in  a 
night  movement,  particularly  in  the  handUng  of  a  freight  train,  as 
they  have  in  the  daytime,  when  they  can  see  everything.  Ihat  is 
perfectly  natural.  We  all  walk  about  ourselves  with  greater  care 
m  the  nighttime  than  we  do  in  the  daytime.  I  have  served  in 
every  capacity  in  the  railway  service,  and  I  know  that  that  is  true 
so  far  as  enginemen  are  concerned.  There  is  something  that  causes 
the  feeling  that  when  it  becomes  dark  and  you  are  depending  upon 
fixed  signals,  with  the  same  train  load  and  the  same  class  of  car 
you  will  not  do  quite  as  well. 

Mr.  Richardson.  It  is  not  always  attributable  to  engines.  It 
is  attributable  to  the  employee  of  the  railroad  running  the  engine, 
is  it  not? 

Mr.  Bush.  To  the  man;  yes. 

Mr.  RiCHABDSON.  It  is  not  the  fault  of  the  engine,  is  it? 
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Mr.  Bush.  An  engine  does  more  or  less  slipping  on  the  rails;  and 
our  superintendent. of  motive  power,  who  is  here  as  a  visitor  awaiting 
his  turn  before  another  committee,  I  think  will  bear  me  out  in  the 
statement  that  the  efficiency  of  an  engine  in  that  movement,  as  a 
rule,  is  somewhat  reduced.     Is  that  so,  Mr.  Manchester? 

Mr.  Manchester.  I  would  say  so. 

Mr.  Richardson.  How  can  you  account  for  that? 

Mr.  Bush.  You  do  not  get  the  same  adhesion  with  the  rail  from 
the  moisture  in  the  atmosphere.  You  use  more  sand  to  give  your 
engine  the  tractive  force  applied.  During  the  daytime,  except  in 
ramy  weather  or  foggy  weather,  there  is  out  very  little  sand  used 
under  the  driving  wheels  of  an  engine  to  keep  her  on  the  rail  so  as  to 
exert  her  power  properly. 

Mr.  Stafford.  In  the  average  speed  for  your  fre^ht  trains  of  10 
to  13  miles  per  hour,  do  you  refer  to  the  through  freight  trains? 

Mr.  Bush.  I  take  the  trains  as  a  whole.  I  take  the  average  speed 
of  the  trains  as  a  whole. 

Mr.  Stafford.  What  is  the  average  speed  of  your  through  freight 
trains  from  Chicago  to  the  Northwest? 

Mr.  Bush.  Approximately  10  miles  per  hour,  the  dead  freight 
trains. 

Mr.  Stafford.  Taking  into  consideration  the  average  speed  for 
stock  trains,  when  formed  exclusively  as  stock  trains,  and  computing 
it  from  the  time  that  the  stock  is  received  on  branch  lines,  what  would 
be  the  average  rate  for  the  entire  distance,  if  you  have  that  calcula- 
tion? 

Mr.  Bush.  The  basis  upon  which  those  movements  are  made  is  on 
18  miles  per  hour,  but  it  is  not  maintained. 

Mr.  Stafford.  On  the  branch  lines  you  do  not  maintain  the  same 
dispatch  as  after  the  train  is  once  made  up  in  a  solid  cattle  train? 

Mr.  Bush.  Oh,  no,  sir. 

Mr.  Stafford.  From  Savanna  to  Chicago,  all  your  cattle  trains 
are  solid  trains? 

Mr.  Bush.  Yes,  sir. 

Mr.  Stafford.  What  speed  is  maintained  in  that  distance? 

Mr.  Bush.  The  average  for  the  entire  month  of  October  was  17.4 
miles  per  hour. 

Mr.  Stafford.  The  average  speed,  as  I  understand  you,  before  the 
cars  are  assembled  at  Savanna  or  any  other  point  where  you  assemble 
the  cars,  is  much  less? 

Mr.  Bush.  Very  much  less;  yes.  sir. 

Mr.  Stafford.  Can  you  give  tne  committee  any  estimate  as  to 
what  that  average  is? 

Mr.  Bush.  Well,  perhaps  I  could  give  you  an  illustration.  We 
have  several  branch  lines  leading  to  our  main  line,  which  extends 
from  Chicago  to  Omaha.  There  are  a  number  of  branch  lines  leading 
to  it  across  the  State  of  Iowa.  The  schedule  time  of  the  freight  trains 
on  the  branch  lines  is  usually  on  the  basis  of  10  to  12  miles  per 
hour.  During  the  days  of  the  week  on  which  the  stock  run  is  heavy 
the  speed  will  not  average  on  that  branch  line  more  than  7  miles  per 
hour.  That  is  for  this  reason:  A  train  will  start,  say,  66  miles  from 
the  main  line — we  have  a  case  of  that  kind — and  will  probably  pick  up 
from  5  to  1 0  cars  of  stock.  The  train  men  assist  in  loading  it.  While  the 
car  may  be  right  at  the  loading  chute,  the  shipper  is  very  anxious  to 
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put  his  stock  into  the  car  at  the  very  last  moment,  to  get  the  best 
or  the  greatest  time  from  the  time  shown  on  the  waybill  that  the  stock 
is  loaded  to  reach  the  vards  without,  unloading  under  the  28-hour 
law,  or,  if  that  is  extended  by  written  consent,  36  hours.  Thev  will 
wait  until  the  train  arrives  at  the  station.  The  train  crew  will  take 
the  engine  around  to  the  stock  car.  Sometimes  there  may  be  two 
or  three  to  load  at  that  station,  and  only  one  can  be  spotted  at  the 
chute  at  a  time.  We  furnish  facilities  for  moving  the  cars  by  hand, 
but  they  are  rather  loath  to  do  that.  They  do  not  want  to  get  the 
stock  into  the  cars  and  have  it  remain  there  fifteen,  twenty,  or  thirty 
minutes  and  then  be  obUged  to  unload  for  feed,  water,  and  rest  in 
transit.  The  speed  of  the  train  on  branch  lines,  wnen  moving  between 
stations,  is  20  to  25  miles  per  hour,  but  from  the  time  they  load  at 
the  first  station  until  they  reach  the  j>oint  where  it  is  delivered  to  the 
main  line,  the  total  time,  and  reducing  it  to  the  thought  that  the 
train  is  in  motion  all  the  time,  will  omy  give  you  8  mues  per  hour, 
while  between  stations  they  may  be  running  25  or  30. 

Mr.  Richardson.  If  you  operate  upon  the  minimum  of  16  miles  per 
hour  would  vou  be  able  to  make  up  the  time  on  the  branch  roads  arter 
you  strike  the  main  line? 

Mr.  Bush.  We  do. 

Mr.  Richardson.  Do  you  make  up  the  difference  in  the  time  you 
have  lost? 

Mr.  Bush.  Not  always.  That  is  the  difficult}^  with  the  proposition. 
We  are  compelled  under  this  measure  to  maintain  a  rate  oi  speed  that 
will  give  us  a  minimum  of  16  miles  per  hour  from  the  point  where  we 
have  gotten  into  the  train  five  cars  of  stock  and  until  it  reaches  its 
destination. 

Mr.  Stafford.  Taking  the  solid  train,  where  you  average  18  miles 
an  hour,  what  is  the  maximum  speed  that  the  train  has  to  go  in  order 
to  maintain  it  through  the  entire  run,  taking  into  account  the  delavs 
that  are  encountered  by  going  through  terminals  and  cities  and  the 
like? 

Mr.  Bush.  Where  the  grades  are  in  favor  of  the  movement,  a  speed 
of  50  and  55  miles  an  hour  is  often  made.  We  have  stock  trains  that 
move  from  Savanna  to  Franklin  Park,  128  miles,  where  we  have 
reduced  the  tonnage  to  20  cars,  that  have  made  that  run  in  three 
hours  and  five  minutes. 

Mr.  Stafford.  Is  there  any  competition  between  the  stock-carrying 
roads  running  into  Chicago  for  the  tcaflSc  by  reason  of  speed  and  other 
facilities  offered  to  the  patrons,  to  the  stock  shippers? 

Mr.  Bush.  I  do  not  know  that  I  am  quite  clear  on  that  question. 
Do  you  ask  if  they  attempt  to  make  greater  speed  in  order  to  secure 
the  Dusiness? 

Mr.  Stafford.  Yes. 

Mr.  Bush.  There  is  this  about  it.  The  railroads  have  gotten 
together  a  great  many  times  with  a  view  of  undertaking  to  have  this 
stock  distriouted  over  more  than  two  days  of  the  week.  In  that  we 
absolutely  failed.  Other  meetings  have  been  held  where  it  was  sug- 
gested that  we  make  a  uniform  schedule  of  speed.  After  such  an 
a^eement  has  been  reached,  and  that  has  never  been  less  than  16 
imles  per  hour,  after  the  stock  has  been  assembled  in  train-load  lots, 
then  tnere  has  been  a  very  honest  and  earnest  effort  on  the  part  of  all 
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the  railways  in  the  same  territory  to  maint9iii  the  schedule,  even  at 
considerable  loss  in  train  loads. 

Mr.  Stafford.  Has  your  company  received  any  complaints  from 
the  stock  shippers,  complaining  aoout  the  speed  of  the  trains? 

Mr.  Bush.  No,  sir.  We  have  the  individual  complaints,  as  I  men- 
tioned to  you  here  a  few  minutes  ago,  where  the  stock  at  two  or  three 
different  points  would  be  loaded  earlier,  to  be  taken  to  a  division 
point,  there  to  be  put  into  the  through  train,  and  it  is  true  that  that 
stock  would  be  loaded  from  an  hour  and  a  half,  perhaps,  to  two  hours 
earlier;  but  the  20  cars  of  stock,  as  illustrated,  would  suffer  a  delay  in 
making  those  three  stops,  and  if  the  time  was  pretty  close  to  get  to  the 
market,  the  entire  23  would  not  reach  there,  but  by  having  the  three 
oars  loaded  a  Uttle  earlier,  the  entire  train  load,  the  20  and  the  3, 
likely  would  all  reach  the  market. 

Mr.  Stafford.  What  has  been  the  effect  of  the  operation  of  the 
28-hour  law  so  far  as  expedition  is  concerned  while  the  stock  cars  have 
been  in  transit? 

Mr.  Bush.  Well,  it  has  had  the  effect  of  reducing  train  loads  some- 
what to  reach  the  market,  to  expedite  the  movement  of  the  train. 
There  are  other  instances  where  there  are  a  great  number  of  cars 
that  are  likely  to  require  feed,  water,  and  rest  at  yard^  that  we  have 
provided  for  that  purpose,  so  great  a  number  getting  in  there  at  so 
short  a  period  that  we  have  reduced  the  tonnage.  In  fact,  we  have 
made  three  trains  out  of  two,  and  gotten  those  three  trains  in  to 
make  room  for  the  balance  that  must  be  taken  care  of  at  the  feeding 
point. 

Mr.  Stafford.  Then,  as  a  general  statement,  jou  can  say  that 
the  expedition  of  live  stock  has  been  increased  smce  the  operation 
of  the  28-hour  law  ? 

Mr.  Bush.  I  think  it  has  had  a  tendency  to  increase  the  speed 
somewhat.  I  don't  think  it  has  improved  the  service  any.  The 
stock  shipper,  you  know,  is  very  averse  to  unloading.  He  considers 
it  quite  a  loss. 

Mr.  Wanger.  How  long  have  you  held  your  present  position? 

Mr.  Bush.  I  have  been  general  manager  of  the  road  smce  Octobw, 
1,  1909.  Prior  to  that,  for  seven  years,  1  was  general  superintendent. 
I  have  been  with  the  company  thirty-nine  years. 

Mr.  W^anger.  How  does  the  speed  of  stock  trains  at  present  com- 
pare with  what  it  was  ten  years  ago  ? 

Mr.  Bush.  W'ell,  it  is  considerably  better.  It  is  more  reliable. 
There  were  instances  ten  years  ago  where  we  had  on  our  railroad 
during  the  entire  shipping  season  an  entire  movement  of  Uve  stock 
that  would  hardly  amount  to  what  we  now  move  in  thirty  days. 
Live-stock  trains  ten  years  ago  were  handled  by  smaller  power,  in 
smaller  cars.  The  congestion  at  the  marketing  center  was  very 
much  less.  The  density  of  traffic  was  70  per  cent  less  than  at  the 
present  time.  A  train  could  leave  a  point,  say,  500  miles  from  the 
yards  and  meet  passenger  trains  that  were  scheduled  at  a  rat© 
of  speed  that  womd  permit  of  their  taking  the  sidetrack  to  let  the 
live-stock  train  pass  tnem  on  the  main  line.  Passenger  trains  have 
become  so  heavy  and  the  demands  of  the  public  for  faster  time  have 
become  so  great  that  it  is  quite  out  of  the  question  to  put  passenger 
trains,  through  trains  or  local  trains,  on  the  sidetrack  for  our  stock 
trains. 
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Then,  again,  there  is  the  speeding  of  freight  trains.  A  stock  train 
ten  years  ago  could  leave  Savannah  on  a  single  track — it  is  now  a 
double-track  line — and  reach  Chicago  or  Franklin  Park,  128  miles, 
and  the  only  stops  that  it  would  be  necessary  for  them  to  make  would 
be  for  coal  or  water. 

In  addition  to  that,  in  addition  to  the  resistance  due  to  heavier 
train  movement,  there  are  a  great  many  other  railroads  that  have 
crossed  that  line.  At  that  time  there  was  only  one  railroad  crossing 
at  grade.  At  this  time  there  are  not  less  than  seven.  At  all  those 
points  the  speed  must  be  reduced,  even  though  they  are  protected  by 
interlockmg  plants  and  fixed  signals,  that  the  engineer  may  be  able 
to  stop  his  train  if  the  signals  are  against  him. 

So  tnat  I  think  the  rate  of  speed  to-day,  while  the  train  is  in  motion, 
is  10  to  15  per  cent  greater  tnan  it  was  ten  years  ago.  Then,  again, 
with  the  small  train,  say  with  a  small  engine  handling  20  cars  of 
stock,  and  the  larger  engine  handling  25,  there  is  more  chance,  a 
greater  risk  of  a  coupli^  becoming  separated.  They  have  been 
strengthened  a  great  deal,  but  in  the  hurry  to  get  out  of  stations  the 
effort  to  make  quick  and  sure  stops  has  its  tendency  to  weaken  those 
fixtures,  and  after  several  appUcations  of  air  and  stopping  the  trains 
we  break  a  knuckle  or  a  coupling  pin.  I  think  all  the  operating  offi- 
cers would  say  that  the  speed  of  trains  while  in  motion  oetween  sta- 
tions, except  on  the  adverse  grades,  is  much  faster  now  than  it  was 
ten  years  ago. 

Aw*.  Knowland.  What  amount  of  stock  do  you  carry,  compared 
with  other  roads? 

Mr.  Bush.  We  are  the  second  or  third  largest  stock-carrying  road 
in  the  Northwest. 

Mr.  Knowland.  You  have  had,  then,  no  general  complaint  as  to 
the  speed  of  your  trains  except  in  individual  instances  ? 

Mr.  Bush.  No,  sir. 

Mr.  Knowland.  You  have  had  no  complaints  from  the  stock 
associations? 

Mr.  Bush.  No,  sir. 

Mr.  Knowland.  And  the  complaints  you  have  had  have  been  from 
individual  shippers? 

Mr.  Bush.  Individual  cases. 

Mr.  KInowland.  Have  there  been  many  complaints  from  them? 

Mr.  Bush.  Very  few. 

Mr.  Knowland.  As  a  practical  railroad  man,  you  are  firm  in  the 
conviction  that  the  sixteen  hours  could  not  be  maintained  on  stock 
trains,  are  you  ? 

Mr.  Bush.  I  am  very  sure  that  it  can  not  be. 

Mr.  Knowland.  What  speed  would  you  say  could  be  maintained? 

Mr.  Bush.  I  do  not  think  there  should  be  any  fixed  now. 

Mr.  Wanger.  The  report  of  the  solicitor  of  the  Department  of 
Agriculture  for  1909  shows  39  cases,  I  think  it  is,  as  to  the  Chicago, 
Jfilwaukee  &  St.  Paul,  of  penalties  assessed  under  the  28-hour  law. 

Mr.  Bush.  Yes,  sir;  I  testified,  I  think,  in  eight  of  those. 

Mr.  Wanger.  Is  it  not  practicable  to  avoid  those  suits  ? 

Mr.  Bush.  Why,  in  answering  that  I  believe  I  will  have  to  say  that 
if  it  was,  we  would  not  have  violated  the  law.  I  will  illustrate  one 
of  those  cases  to  you.  I  testified  in  the  case  before  Judge  Landis. 
One  of  the  cases  was  this :  A  car  of  horses  was  .shipped  from  a  station 
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called  Neola,  Iowa.  He  did  &ot  sign  the  request  for  an  extension  of 
eight  hours,  bringing  it  up  to  the  36-hour  limit.  When  the  train 
reached  a  station  known  as  Kirkland,  where  we  have  small  feeding 
yards,  we  had  exceeded  the  time  by  about  forty  minutes.  The  con- 
ductor called  his  attention  to  it — tnat  was  without  the  extension  of 
eight  hours — and  requested  that  he  sign  a  request  extending  the 
period  to  thirty-six  hours,  which  he  did.  We  then  failed  to  get  it  to 
the  stock  yards,  due  to  the  fact  that  when  we  reached  Franklin  Park 
there  was  an  accident  between  there  and  the  stock  yards;  but  to  do 
all  that  anyone  could  do^  knowing  that  the  track  would  not  be  clear 
for  about  an  hour  and  thirty  minutes,  we  took  the  engine  of  the  train 
and  the  caboose,  switched  the  car  out  and  took  it  back  to  Kirkland. 
In  getting  back  to  Kirkland  we  exceeded  the  limit  by  thirty-eight  min- 
utes. He  put  in  a  claim  for  damages,  which  we  promptly  paid  with- 
out any  investigation.  He  then  notified  the  government  inspector 
of  our  performance  in  the  matter,  and  we  were  fined.  We  pleaded 
guilty  and  accepted  the  fine. 

In  some  of  the  other  instances  it  was  shown  that  when  we  got  to 
Franklin  Park  we  did  not  have  sufficient  time,  according  to  the  aver- 
age time  consumed  in  making  those  runs,  to  get  to  the  yards.  We 
had  no  other  place,  without  going  back  to  Kirkland,  to  feed  the  stock. 
So  we  left  Franklin  Park  with  the  stock,  knowing  very  well  that  we 
could  not  reach  the  yards  inside  of  the  time  limit.  I  think  during 
that  same  period  all  the  western  railroads  were  brought  before  the 
court. 

Mr.  Wanger.  What  is  the  distance  between  Kirkland  and  Franklin 
Park? 

Mr.  Bush.  I  do  not  just  recall,  but  I  think  I  can  figure  it  out  in  a 
moment.  It  is  about  53  miles,  as  I  recall  it.  We  discipline  our 
trainmen,  yardmen,  and  station  agents — every  employee  concerned 
in  the  handling  of  stock — for  their  failure  to  ascertain  if  there  is 
sufficient  time  wter  reaching  the  first  feeding  point  to  make  the  ddiv- 
ery  and  keep  within  the  law. 

Mr.  Stafford.  Were  there  any  exceptional  climatic  conditions  that 
interfered  with  the  delivery  of  the  cars  within  the  28-hour  limit  in 
these  cases  you  refer  to? 

Mr.  Bush.  At  the  time  mentioned;  no,  sir. 

Mr.  Stafford.  You  said  the  other  roads  had  suffered  the  same  way? 

Mr.  Bush.  They  did,  at  the  same  time.  I  think  the  Northwestern 
road  had  several  cases.     Am  I  right  about  that,  Mr.  Morse? 

Mr.  Morse.  We  had  several  during  that  same  year. 

Mr.  Bush.  But  it  was  during  the  same  period.  The  Rock  Island, 
the  Burlington,  the  Northwestern,  and  our  road  had  several  cases; 
not  that  that  is  any  excuse  for  the  Milwaukee  road.  It  is  simply  to 
show  you  that  all  of  the  lines  were  interested  in  the  movement,  and 
each  one  was  making  an  honest  effort;  and,  considering  the  amount  of 
stock  handled,  we  were  very  successful  in  meeting  the  requirements 
of  the  law. 

I  might  add  that  in  the  majority  of  cases  the  delay  was  between 
the  point  where  we  leave  the  main  une,  and  the  handling  of  the  stock 
over  the  belt  line.  We  figure  to  use  three  hours.  We  have  eight 
hours  from  Savanna  to  the  stock  yards.  We  unload  and  feed  at 
Savanna,  and  then  we  attempt  to  make  that  first  128  miles  in  five 
hours,  and  the  last  22  miles  in  three  hours. 
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It  was  claimeii  in  that  case,  and  the  decision  distinctly  stated,  that 
the  railroads  knew  of  the  possibilities  to  move  promptly  between' 
Franklin  Park  and  the  yards,  and,  as  far  as  our  road  was  concerned, 
also  between  Western  avenue  and  the  yards,  and  that  even  though 
we  had  the  allowance  of  three  hours,  which  was  a  little  more  than 
the  average  time  consumed  by  the  roads  in  the  given  period,  that 
would  not  excuse  us. 

STATEICENT    OF    W.    £.   MOBSE,    OElfERAL   STrPEBnTTElTOEHT 
CmCAOO  AV D  ]f OBTHW£ST£B]!r  EAIUtOAD  COMPAVT. 

Mr.  Morse.  Mr.  Chairman  and  gentlemen,  as  concerns  the  Chicago 
and  Northwestern  Railway,  we  agree  with  the  position  assumed  by 
the  Milwaukee  road  and  others  here  that  it  would  be  an  impossibilitv 
tor  us  to  in  all  cases  average  a  minimum  of  16  miles  per  nour  with 
stock  trains. 

I  will  undertake  to  avoid  reneating  what  Mr.  Bush  has  said  in 
regard  to  the  reasons  for  that  aisability,  and  try  and  enumerate  a 
few  that  have  not  been  mentioned,  for  which  the  shipper  himself  is 
la^ly  responsible. 

We  have  a  great  deal  of  difficulty  with  the  shipper  in  loading  his 
stock  promptly.  For  instance,  you  start  a  stock  train  out  from  the 
station  with  two  or  three  cars.  They  have  cars  to  pick  up  at  suc- 
ceeding stations.  It  is  a  very  common  occurrence  for  the  shippers 
at  those  succeeding  stations  to  be  late  in  loading,  and  that  holds  the 
other  stock.  I  have  in  mind  cases  where  in  Dakota  and  Iowa  this 
fall  otur  stock  trains  were  held  for  two  hours  for  shippers  to  trade 
stock.  They  would  get  to  bartering  their  stock  after  tne  train  would 
get  there  and  trade  for  two  hours  before  we  could  get  that  stock 
train  started  again. 

Mr.  Stafford.  Do  you  recognize  any  practice  whereby  the  ship- 

Eer  will  hinder  the  ninning  of  the  train  under  those  conditions  you 
ave  stated  ? 

Mr.  Morse.  We  undertake  to  avoid  it,  but  we  do  not  always  have 
an  officer  on  the  train.  It  frequently  occurs,  and  I  could  enumerate 
cases  in  evidence,  if  necessary. 

Mr.  Stafford.  WTiat  is  the  practice  as  to  collecting  these  stock 
cars  on  branch  lines^  as  to  whetner  the  cars  have  to  be  already  filled 
before  the  train  arrives? 

Mr.  Morse.  Our  instructions  to  agents  are  that  the  stock  must 
be  ready  before  the  train  arrives,  but  we  are  not  able  to  enforce  those 
instructions. 

Mr.  Stafford.  Why  not? 

Mr.  Morse.  If  you  will  pardon  me,  I  will  explain.  As  a  matter 
of  fact,  there  is  no  class  of  shippers  on  the  railroad  to  which  the  rail- 
roads uniformly  cater  to  the  extent  thej  do  to  the  stock  shipper, 
in  every  respect.  Of  coiurse  our  instructions  are  to  the  agents  that 
the  stock  must  be  loaded  before  the  train  arrives,  but  as  a  matter 
of  fact  we  rarely  run  away  from  a  car  of  stock  if  it  is  not  finished 
loading,  or  if  we  have  not  started  loading.  Sometimes  the  stock  is 
late  in  arriving.     It  may  not  be  the  fault  of  the  shipper. 

Mr.  Stafford.  Is  that  the  same  practice  you  follow  as  to  dead 
freight?  If  a  carload  of  dead  freight  is  not  ready,  do  you  wait  until 
it  is  ready  for  shipment? 
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Mr.  Morse.  No;  not  at  all.     We  do  not  wait  for  dead  freight. 

Mr.  Stafford.  Will  you,  then,  explain  why  it  is  that  you  giye 
this  special  consideration  to  the  shipper  of  stock? 

Mr.  Morse.  Well,  it  is  because  the  shipper  is  not  always  at  fault,  as 
I  started  to  say.  Ihe  man  from  whom  he  bought  the  stock  may  be 
late  in  deUvering  part  of  it.  They  very  rarely  buy  a  car  of  stock 
from  any  one  farmer.  He  may  have  bought  this  stock  to  be  delivered 
at  4  o'clock  in  the  afternoon,  and  the  bulk  of  the  stock  will  be  there- 
but  there  will  be  one  farmer  with  a  load  or  two,  or  a  drove,  late,  and 
he  has  to  wait  until  it  gets  there.  The  stock  may  be  unruly  Verr 
frequently  there  is  a  great  difference,  as  any  man  who  is  familiar  witn 
loading  stock  knows,  as  to  the  loading  of  stock.  You  may  load  a  car 
of  stock  in  fifteen  minuter,  and  it  may  take  you  two  hours.  It 
depends  upon  the  stock.  It  depends  upon  the  hour  of  the  day. 
There  are  a  great  many  things  that  the  snipper  has  no  control  over 
that  delay  the  loading  of  the  stock  and  the  movement  of  the  stock 
that  may  be  in  the  train  at  that  time. 

The  other  disability  that  the  shipper  is,  we  sometimes  think,  respon- 
sible for  is  the  fact  that  they  concentrate  their  shipments.  Last 
Sunday  night  we  brought  into  Chicago  between  six  and  seven  hundred 
cars  of  stock.  We  have  brought  in  1,100  cars  in  one  Sunday  night, 
requirins:  from  20  to  25  trains  to  handle  them.  Out  of  110,000  cars  of 
stock  delivered  to  the  Union  Stock  Yards  in  one  year,  that  I  recall,  55 

?er  cent  of  it  arrived  on  Monday  morning,  25  per  cent  of  it  arrived  on 
iTednesday  momins:,  and  only'  20  per  cent  the  balance  of  the  week. 
We  handle  about  160,000  cars  of  stock  a  year,  and  that  ratio  will  hold 
good  uniformly. 

The  result  is  that  you  have  35  or  40  stock  trains,  or  from  25  to  40 
stock  trains,  in  a  fleet.  You  have  delayed  passenger  trains  and  mail 
trains  that  must  be  let  by,  and,  despite  any  efforts  you  can  make, 
j;ou  will  have  bad  luck  in  some  of  those  trams.  We  could  not  pos- 
sibljr  make  16  miles  an  hour.  Our  stock  schedules  from  the  Mis- 
souri River  to  Chicago  are  based  on  a  contemplated  speed  of  22  miles  an 
hour.  We  make  it  with  probably  about  70  to  75  per  cent  of  the  trains. 
Our  stock  schedules  in  Iowa  and  in  lUinois  on  the  main  line,  the 
through  movement,  are  based  on  about  20  miles  per  hour.  On  our 
brancn  lines,  at  which  75  per  cent  of  our  stock  is  assembled — and  by 
branch  Unes  I  mean  local  loading;  there  is  not  over  15  or  20  per  cent 
of  our  stock  received  from  connecting  Unes;  practically  75  to  85  per 
cent  of  it  is  loaded  on  the  Northwestern  rails — on  the  branch  Unes, 
where  this  stock  is  loaded,  the  time,  excluding  the  stops,  is  about  17 
miles  per  hour.  Including  stops  it  is  about  8  or  9  miles  an  hour, 
and  this  stock  comes  in  from  these  branch  Unes,  as  Mr.  Bush  has 
explained,  in  sniaU  lots,  and  it  is  absolutely  essential  for  all  the  main- 
line trains  to  consolidate  with  these  smaU  lots. 

Now,  there  is  another  point  with  reference  to  the  tonnage.  The 
average  stock  train  on  the  Northwestern  road  is  from  25  to  27  cars. 
In  the  last  ten  years  our  tractive  power  has  increased  with  our  loco- 
motives 100  per  cent,  while  our  stock  train  has  increased  not  to 
exceed  20  per  cent.  At  the  present  time  our  stock  trains  average 
about  40  per  cent,  not  to  exceed  40  per  cent,  of  the  capacity  of  the 
locomotive.  By  the  capacity  I  mean  the  dead  freight  capacity.  I 
have  some  figures  here  which  I  will  not  take  the  time  to  read 
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Mr.  Stafford.  When  you  mention  the  dead  freight  capacity  as 
your  basis,  do  you  mean  the  capacity  of  the  engine  or  the  average 
capacity  of  your  dead  freight  trains? 

Mr.  Morse.  The  rating  of  the  locomotive  for  dead  freight. 

Mr.  Stafford.  What  is  the  capacity  of  the  tractive  power  for 
dead  freight  trains? 

Mr.  Morse.  What  I  mean  is  this.  If  an  engine  in  dead  freight  ia 
rated  at  a  thousand  gross  tons  we  would  not  handle  over  four  to 
five  hundred  tons  of  stock. 

Mr.  Stafford.  How  much  would  you  handle  of  dead  freight? 

Mr.  Morse.  We  would  handle  a  thousand  tons.  You  see^ur 
dead  freight  trains  in  Iowa  and  Illinois  will  run  about  40  cars.  With 
stock  it  will  run  from  20  to  25  cars. 

Now,  it  seems  to  me,  gentlemen,  that,  as  Mr.  Bush  stated,  the 
railroads  are  more  interested  than  anyone  else  to  expedite  thia 
stock,  because,  as  a  matter  of  fact,  they  are  very  glad  to  get  it  off 
their  hands  after  thev  get  it.  It  destroys  the  movement  of  all  other 
traffic  practically,  tn  some  cases  it  takes  precedence  over  passenger 
trains. 

Mr.  Knowland.  Has  the  speed  been  increasing  or  decreasing? 

Mr.  Morse.  The  speed  between  stations  has  ]^n  increasing,  but 
there  is  a  point  that  Mr.  Bush  touched  upon  with  which  you  are 
possibly  not  famihar.  The  introduction  of  safety  devices,  block 
signab,  interlocked  railroad  crossings,  and  all  those  things,  while 
they  sflieguard  the  operation  of  trains,  retard  the  uniform  movement 
of  uiose  trains. 

Mr.  Knowland.  Your  road  is  double-tracked,  is  it  not? 

Mr.  Morse.  It  is  double-tracked  and  electric-locked  to  Omaha. 

Mr.  Knowland.  You  could  make  a  greater  speed  than  a  single- 
track  road  ? 

Mr.  Morse.  No;  because  the  density  of  traffic  is  proportionately 
grater.  Moreover,  as  I  stated  before,  a  railroad  that  is  block- 
signaled  and  has  interlocking  plants  and  the  more  modem  appliances 
has  slower  train  movement  between  two  given  points.  They  will 
run  faster  between  stations,  but  they  necessarily  must  slow  down  for 
these  signals. 

Mr.  Stafford.  That  is  the  rule  for  freight  trains,  but  it  is  opposite 
in  effect  as  to  passenger  trains? 

Mr.  Morse.  No;  ido  not  think  so. 

Mr.  Stafford.  The  same  applies  to  both? 

Mr.  Morse.  I  think  so. 

Mr.  Knowland.  Have  you  had  many  complaints  from  shippers  on 
your  road? 

Mr.  Morse.  Only  individual  complaints. 

Mr.  Knowland.  What  percentage  of  the  stock  carrying  do  you 
have? 

Mr.  Morse.  I  think  we  rank  first  or  second.  As  I  said  before,  we 
handle  110,000  to  120,000  cars  a  year  into  Chicago.  We  handle  a 
lai^e  amount  in  to  Cudahy,  in  Omaha,  and  to  Sioux  City. 

Mr.  Knowland.  You  have  had  no  general  complaint? 

Mr.  Morse.  No  general  complaint. 

Mr.  Knowland.  Have  you  had  much  individual  complaint? 

Mr.  Morse.  No;  this  winter  we  have  had  considerable  on  account 
of  the  bad  weather,  but  ordinarily  we  do  not  get  very  many  com- 
plaints. 
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Mr.  Knowland.  Have  you  had  any  complaint  from  the  associ- 
ations? 

Mr.  Morse.  No,  sir. 

Mr.  Stafford.  What  is  the  character  of  these  individual  com- 
plaints? 

Mr.  Morse.  Oh,  they  would  have  complaints  where  the  engine 
would  fail,  or  they  would  get  a  car  off  the  track,  or  it  would  be  foggy 
in  the  terfninals,  and  the  trains  could  not  move  rapidly  in  the  ter- 
minals, and  the  man  did  not  make  the  market.  We  get  a  complaint 
usuallv  when  a  fellow  reaches  a  falling  market,  but  we  never  get  any 
when  he  reaches  a  rising  market,  no  matter  how  late  he  is. 

Mr.  Stafford.  The  proponents  of  this  measure  complain  that  there 
are  delays  in  transit  whereby  the  stock  trains  on  the  branch  lines 
would  move  only  at  the  rate,  sometimes,  of  a  mile  an  hour,  whereby 
the  individual  could  walk  faster  than  the  train  and  help  push  it  along. 
Are  there  any  instances  of  complaints  of  that  character  brought  to 
your  attention? 

Mr.  Morse.  I  never  heard  of  them.  If  vou  will  think  a  moment, 
under  the  agreement  of  the  railroads  with  their  organization,  and 
most  of  the  railroads  have  that  agreement,  there  is  a  movement  of  10 
miles  per  hour  required,  or  a  penalty.  They;  penalize  the  railroads 
when  they  do  not  make  10  miles  per  hour  witli  their  freight  trains. 
They  penalize  them  through  their  organization,  the  engineers,  fire- 
men, conductors,  and  brakemen.  Therefore  it  behooves  the  rail- 
roads to  strive  to  make  at  least  10  miles  per  hour. 

Mr.  Stafford.  That  penalty  is  not  imposed  when  there  are  good 
reasons  existing  for  not  going  ahead? 

Mr.  Morse.  Oh,  yes;  m  every  case. 

Mr.  Knowland.  They  also  complain  that  you  sidetrack  live  stock 
for  fruit  trains.     Is  that  so? 

Mr.  Morse.  Well,  I  have  no  recollection  of  that.  I  do  not  think  it 
is  true.  The  schedule  on  the  stock  trains,  as  a  matter  of  fact,  ia 
higher  than  fruit  trains,  and  we  have  many  cases  where  there  are 
stock  trains  run  from  CUnton  to  Chicago  ahead  of  our  passenger 
trains,  with  orders  right  ahead  of  the  passenger  trains,  139  miles. 

Now,  we  have  some  delays  of  stock  that  were  touched  upon  by  Mr. 
Bush,  I  believe,  but  it  is  very  pertinent.  Our  stock  is  delivered  to 
the  Chicago  Union  Stock  Yards  Company  at  Ogden  avenue.  There 
are  several  railroads  that  use  these  tracks  in  common.  Their  own 
trains,  their  own  cars,  and  their  own  engines  take  the  stock  to  the 
yards;  but  the  Northwestern,  or  the  roads  that  use  these  tracks,  are 
not  owners  of  the  tracks  and  have  no  control  over  their  operation. 
It  is  very  badly  congested  there,  particularly  on  a  foggy  morning. 
Mr.  Bush  stated  he  had  known  2,000  cars  to  l>e  brought  in  there  on  a 
Monday  morning.  I  have  known  3,000;  and  they  will  come  in  there 
in  six  or  seven  hours.  The  stock  shipper  objects  to  reaching  Chi  ago 
or  reaching  any  other  terminal  before  2  or  3  o'clock  in  the  morning. 
He  wants  to  reach  there  between  2  or  3  o'clock  and  8  o'cIock. 
He  does  not  want  to  reach  there  at  11  p.  m.  or  12  o'clock  midnight. 
That  is  too  early. 

Mr.  Stafford.  Why  does  he  regard  it  as  too  early? 

Mr.  Morse.  He  thinks  it  is  a  waste  of  time.  The  stock  is  unloaded, 
and  the  market  does  not  open,  you  understand.  I  do  not  know  that 
I  could  exactly  answer  that  question. 
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Mr.  Stafpoed.  It  is  not  as  convenient  for  him  personally  as  a  later 
hour! 

^  Mr.  Mouse.  That  is  it,  but  he  will  strenuously'  object  if  you  de- 
liver his  stock  to  the  market,  the  Union  StocK  Yards,  before  12 
o'clock,  as  a  general  proposition.  The  result  is  that  all  this  stock  is 
massed  in  a  &w  hours.  If  it  happens  to  be  foggy  and  ^ou  have  a 
hundred  trains,  all  using  the  same  tracks  and  all  coming  up  and 
unloading  at  the  same  chute,  you  can  appreciate  that  the  movement 
is  very  slow.  The  trains  proceed  very  carefully  as  there  is  very 
dense  fog  in  that  vicinity.  There  is  no  place  I  know  of,  except  pos- 
sibly Lfondon,  that  has  worse  fogs  than  Chicago.  We  allow  four 
hours  for  the  terminal  movement. 

Mr.  Richardson.  As  I  came  in  the  room  a  moment  ago  I  heard 
you  make  some  remark  about  the  railroad  being  penalized? 
Mr.  Morse.  Yes;  with  their  organizations. 
Mr.  Richardson.  For  not  running  more  than  10  miles  per  hour? 
Mr.  Morse.  For  not  making  10  miles  an  hour.    All  the  western 
schedules  are  based  upon  the  payment  of  10  miles  per  hour. 

Mr.  Richardson.  That  is  applicable  to  the  transportation  of  stock? 
Mr.  Morse.  No;  to  everything;  to  all  freight. 
Mr.  Richardson.  Do  you  pay  that  penalty  freauently? 
Mr.  Morse.  We  have  to  pay  it  if  we  do  not  make  it. 
Mb:.  Richardson.  And  you  do  not  make  it  at  all  in  stock  cars 
loaded  with  stock  on  branch  lines,  do  you? 

Mr.  Morse.  No;  not  as  a  general  proposition,  on  branch  lines. 
Mr.  Richardson.  Some  gentlemen  have  stated  here  that  under  no 
circumstances  could  you  make  10  miles  an  hour  on  branch  roads, 
where  they  gather  the  stock  chiefly? 

Mr.  Morse.  No;  they  can  not.    We  do  not. 
Mr.  Kichardson.  And  yet  under  the  law  you  are  penalized  ? 
Mr.  Morse.  Not  under  the  law.     You  misunderstood  me.    It  is 
an  aj^eement  with  the  labor  organizations.     It  is  called  overtime. 
For  instance,  a  crew  going  80  nmes  will  get  100  miles  for  it,  or  ten 
hours,  based  upon  the  10  miles  per  hour.     If  they  do  not  make  that 
80  miles  in  ten  hours,  you  pay  them  10  miles  per  hour  for  every  hour 
over  that.     It  is  an  agreement  with  the  labor  organizations,  the 
en^eers,  firemen,  conductors,  and  brakemen.     It  is  not  the  law. 
Mr.  Kichardson.  That  has  a  bearing,  then,  upon  the  sixteen-hour 
matter? 

Mr^  Morse.  No;  it  has  the  bearing  that  the  railroads  are  under- 
taking to  make  at  least  10  miles  per  hour.    There  was  a  question 
asked  that  brought  out  that  proposition. 
Mr.  Kichardson.  I  was  not  in  here  when  you  brought  it  out. 
Mr.  Morse.  Therefore  the  railroads  are  undertaking  to  make  at 
least  10  miles  per  hour  with  all  their  freight,  whether  it  is  dead  freight 
or  what  it  is. 
Mr.  Richardson.  By  agreement  with  the  labor  organizations? 
Mr.  Morse.  And  they  are  penalized  if  they  do  not  do  that  with  the 
labor  organizations. 
Mr.  Kichardson.  You  pay  the  labor  organizations? 
Mr.  Morse.  We  pay  them  overtime,  wnen  they  do  not  make  the 
10  miles  per  hour. 

Mr.  Stafford.  They  do  not  pay  the  labor  organizations.  Judge. 
They  pay  the  members  of  the  crew. 
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Mr.  Richardson.  I  understand.     You  just  pay  the  employees! 

Mr.  Morse.  That  is  all. 

Mr.  Richardson.  It  would  have  no  relation  to  switching  engines 
gathering  up  stock  cars  and  assembling  them? 

Mr.  Morse.  No;  nor  on  branch  lines,  imder  70  miles. 

Mr.  Kennedy.  It  is  a  rather  important  thing  for  us  to  know 
whether  the  speed  could  be  maintained,  whether  that  would  be  pos- 
sible. 

Mr.  Morse.  As  a  general  average,  you  know,  we  make  with  our 
full  stock  trains  16  miles  an  hour,  but  there  are  so  many  cases  that 
<5ome  up  where  we  could  not  make  that  time  that  to  be  penalized  by 
a  fine  would  be  very  burdensome. 

Mr.  Kennedy.  Sixteen, miles  an  hour,  as  a  general  average  on  all 
your  trains  would  be  regarded  as  rather  good  practice,  would  it  not  ? 

Mr.  Morse.  It  would  be  too  fast  for  the  picK-up  train. 

Mr.  Kennedy.  I  am  talking  about  the  average. 

Mr.  Morse.  No;  I  do  not  think  it  would.  For  instance,  the 
Northwestern  road,  which  is  one  of  the  heaviest  stock-carrying  rail- 
roads, as  I  told  you  before^  originates  75  to  85  per  cent  of  its  stock. 
Our  Sioux  City  division  will,  on  Sunday,  load  200  cars  of  stock,  on 
that  one  division,  and  it  is  a  small  division.  Now,  that  stock  is  loaded 
on  various  lines,  the  Mondamin  line,  the  Moville  line,  the  Missouri 
Valley  line^  the  Lake  City  line,  and  it  comes  into  the  main  Une  of  the 
Iowa  division  at  Carroll  in  the  Missouri  Valley.  That  stock  can  not 
make  an  average  of  over  10  miles  per  hour  on  that  division.  When 
it  struck  the  main  line  it  would  make  16  or  18  miles  per  hour. 

Mr.  Kennedy.  Then  you  think  10  miles  per  hour  would  be  too 
high  a  minimum  on  that  line? 

Mr.  Morse.  I  would  not  say  that.  I  do  not  think  it  is  necessary. 
I  really  think  it  is  unnecessary  to  estabUsh  a  minimum.  The  rail- 
roads, as  I  said  before^  and  I  say  that  earnestly,  have  no  class  of 
traffic  to  which  they  give  the  attention  that  they  give  to  the  stock 
traffic,  except  the  passenger  and  the  mail. 

Mr.  Richardson.  In  that  matter  of  bein^  penalized  for  not  makiiig 
10  miles  an  hour,  are  you  allowed  any  explanation  for  reductions  by 
reason  of  accidents  that  are  unavoidable  and  the  work  of  Qod  and 
storms? 

Mr.  Morse.  None  whatever. 

Mr.  Richardson.  You  have  just  got  to  come  up  and  pay,  anyhow! 

Mr.  Morse.  Yes,  sir. 

Mr.  Richardson.  How  long  has  that  kind  of  agreement  been  in 
•existence? 

Mr.  Morse.  Ten  years.  It  will  amount  to  from  5  to  10  per  cent 
of  the  pay  rolls  of  many  of  the  railroads. 

Mr.  Kennedy.  You  made  a  statement  a  while  ago  that  I  was  sur- 
prised at.  You  said  you  thought  these  stock  trains,  keeping  to  the 
subject,  could  make  as  good  time  on  these  single-track  roa&  as  on 
the  double-track  roads. 

Mr.  MoRSE.  I  think  they  can  make  better  time  in  some  instances. 

Mr.  Kennedy.  That  rather  surprised  me.  I  supposed  the  meeting 
and  passing  of  other  freight  trains  would  delay  them. 

Mr.  Morse.  I  know  that  is  a  surprising  tmn^.  I  know  the  aver- 
age layman  and  some  railroad  men  who  are  not  m  the  transportation 
department  think  a  double-track  railroad  will  move  the  trains  more 
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rapidly  than  a  single-track  railroad;  but  usually  they  do  not  build 
two  tracks  until  they  have  the  traffic  for  them,  and  two  tracks  that 
are  loaded  to  their  maximum  will  not  move  the  trains  as  fast  as  one 
track  that  is  loaded  to  its  maximum. 

Mr.  Kennedy.  That  is,  on  the  single  tracks  you  can  sidetrack 
your  dead  freight  and  give  a  clear  road  to  the  cattle  trains. 

Mr.  Morse.  No;  I  do  not  mean  to  say  that.  I  mean  to  say 
that  on  a  single-track  railroad  handling  half  the  stock,  they  would 
be  able  to  make  better  time  than  a  double-track  railroad  handling 
twice  as  much  stock,  provided  the  double-track  railroad  had  other 
passenger  trains  in  audition  in  the  same  ratio  as  the  single-track 
road — twice  as  many.  These  passenger  trains  will  block  up  and 
they  have  to  pass  them. 

I  do  not  know  that  there  is  anything  more  I  have  to  say,  gentlemen. 

Mr.  Wanger.  We  are  very  much  obliged  to  you. 

STATEMENT    OF    W.    L.    PABK,    OEKEEAL    SUPEEIKTEimEFr, 
UHIOlf  PACIFIC  EAILBOAD  COMPACT,  OMAHA,  VEBR. 

Mr.  Park.  I  think,  gentlemen,  to  save  your  time  and  to  get  at 
this  quickly,  I  might  give  you  a  concrete  case  of  the  density  of  traffic 
and  the  impossibility  of  making  16  miles  an  hour  net  on  a  single- 
track  railroad.  These  will  be  the  actual  conditions  as  they  exist 
on  one  freight  district  of  the  Union  Pacific  Railroad,  between  North 
Platte  and  Sidnev,  120  miles  long. 

"We  have  scheauled  on  that  district  2  fast  mail  trains,  3  overland 
limited  trains,  and  a  total  of  18  mail  and  passenger  trains.  They 
are  spread  over  the  twenty-four  hours,  ana  you  will  observe  that 
is  an  nour  and  fifteen  minutes  apart,  jif  they  are  equally  spread. 

Mr.  Knowland.  That  is  going  both  ways? 

Mr.  Park.  Yes,  sir;  there  are  9  in  each  direction. 

A  stock  train,  under  this  proposed  law,  running  16  miles  an  hour 
would  consume  seven  hours  and  thirty  minutes.  The  train  dis- 
patcher, in  order  to  protect  himself  and  the  road  against  the  con- 
tingency of  a  delay  occurring  at  the  last  end  of  the  run,  which  might 
be  caused  by  a  hot  box  or  something  occurring  to  the  engine,  would 
need  to  establish  a  basic  rate  of  18  mSes  an  hour.  That  is  customary 
where  you  want  to  make  a  certain  rate  of  speed.  You  will  schedule 
the  tram  a  little  bit  faster  to  protect  against  a  contingency  at  the  end 
of  the  road,  and,  of  course,  having  a  fine  or  penalty  staring  you  in  the 
face,  it  would  be  done  in  this  case.  That  would  make  your  running 
time  six  hours  and  forty  minutes. 

Now,  the  federal  law  as  to  safety  appliances  reauires  a  very  rigid 
inspection  of  some  125  diflFerent  parts  of  cars.  We  made  on  tne 
XJmon  Pacific  a  short  time  ago  an  actual  test  of  how  quickly  that 
could  be  done,  and  6  men  employed  consumed  fifty-seven  minutes 
and  ten  seconds  in  inspecting  8  cars.  That  for  an  average  stock  train 
of  32  cars  would  be  tnree  hours  and  forty-two  minutes.  Of  course 
we  do  not  make  in  that  case  the  same  rigid  inspection.  We,  as  I 
might  say,  sneak  out  of  it  and  take  our  chances;  but  it  would  be  fair 
to  allow  us  at  that  district  terminal,  for  changing  the  engine  and 
caboose,  this  inspection,  and  the  terminal  delay  naturally  occurring 
there.     That  reduces  your  time  to  five  hours  and  forty  minutes. 
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Now,  the  American  Railway  Association  is  an  organization  Uiat 
governs  the  practice  of  all  the  railroads  in  the  United  States.  I 
think  there  are  230,000  miles  of  railroads  represented  in  that  oi^ani- 
zation.  They  have  their  own  rule  committees  and  other  committees 
that  prescribe  good  practices.  That  is  very  carefully  gone  over  by 
other  railroad  officials  in  all  parts  of  the  country^  and  it  centralizes  in 
this  American  Railway  Association.  They  say  in  order  to  operate  a 
railroad  safehr,  a  freignt  train  must  clear  a  passenger  train  or  a  mail 
train  a  specified  number  of  minutes. 

If  our  stock  train  met  only  one-half  of  the  passenger  trains  going 
over  the  road  and  let  only  one-half  of  them  pass  it,  that  would  con- 
sume two  hours  and  fifteen  minutes,  and  you  could  very  easily  get  a 
combination  where  they  would  meet  a  great  many  more  trains  than 
that,  the  passenger  trains  not  being  evenly  spaced.  That  would 
reduce  the  time  two  hours  and  fifteen  minutes,  or  three  hours  and 
twenty-five  minutes  on  your  schedule. 

Then  it  would  be  very  proper  and  necessary  to  allow  twenty-five 
minutes  for  coal  and  water  for  the  locomotive  and  a  running  inspec- 
tion of  the  train  which  is  made  at  the  stations  to  see  whether  there  are 
cracked  wheels  or  other  defects  in  the  running  equipment  which 
might  put  the  train  in  the  ditch;  and  there  under  practically  a  mini- 
mum condition  you  have  three  hours  actual  running  time  on  that  120- 
mile  division,  which  is  40  miles  an  hour. 

That  is  entirely  too  fast  to  run  a  freight  train,  and  I  think  if  such  a 
rate  of  speed  were  attempted  and  maintained  it  would  be  injurious 
to  the  stock,  particularly  where  you  have  a  great  many  curves, 
throwing  the  cattle  and  sheep  from  one  side  of  the  car  to  the  other  and 
bruising  them  up. 

On  the  Union  racific  we  try  to  make  an  average  of  20  miles  an  hour 
with  our  stock.  We  set  that  figure  for  our  superintendents  and  dis- 
patchers. We  start  at  an  elevation  of  about  4,000  feet  at  Ogden  and 
ascend  to  8,011  feet  at  Sherman,  the  summit  of  the  Rocky  Mountains. 
0^  that  part  of  the  road,  which  is  about  500  miles,  we  prescribe  a 
speed  of  17  miles  an  hour.  From  Cheyenne  to  Omaha,  on  a  descend- 
ing grade,  going  down  from  8,011  feet  to  about  1,000  feet,  we  prescribe 
a  speed  of  about  23  miles  an  hour,  which  gives  an  average  speed  from 
Ogden  to  Omaha,  which  is  approximately  1,000  miles,  of  20  miles  an 
hour;  but  it  is  impossible  for  us  to  make  that  time.     We  make  it  in  a 

{food  many  cases,  and  I  could  bring  you  a  good  many  complimentary 
etters  that  we  have  received  from  stoclmien  of  splendid  runs  that 
have  been  made.  We  do  make  some  bad  ones.  We  may  have  a 
combination  of  circumstances  against  us.  It  may  be  an  opposing 
train,  something  the  dispatcher  could  not  foresee,  a  train  in  the  oppo- 
site direction  breaking  aown,  and  where  he  is  handling  a  great  many 
trains  right  up  to  the  capacity  of  the  railroad,  before  he  can  catch  up 
with  his  work  and  readjust  the  schedule,  this  stock  train  may  have 
suffered;  and  xmder  such  a  law  there  could  be  no  way  we  could 
explain  that.  We  would  simply  have  to  accept  the  penalty.  I  have 
been  connected  with  train  service  intimatelv,  as  a  brakeman,  con- 
ductor, assistant  superintendent,  superintendent,  and  general  super- 
intendent for  thirty-five  years,  and  I  would  be  willing  to  stake  my 
reputation,  if  I  have  any,  as  a  railroad  man  that  it  would  be  utterly 
impossible  to  make  a  minimum  net  speed  of  16  miles  an  hour. 
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Now,  I  think  perhaps  it  would  be  entirely  possible  to  make  an 
average  net  speed  throughout  the  entire  season  of  16  miles  an  hour. 
That  might  be  possible.  Some  trains  we  would  run  10  miles  an 
hour  under  certain  conditions.  Others  we  might  run  25  miles  an 
hour;  and  I  think  it  is  quite  probable  that  the  figures  thrown 
together  for  any  of  the  roads  would  indicate  an  average  of  some- 
where near  16  miles  an  hour. 

Mr.  Stevens.  Would  it  change  conditions  any — make  you  hurry 
up  any — if  we  increased  the  penalties  on  you  ? 

Mr.  Park.  I  think  not,  sir.  I  think  we  would  just  have  to  sub- 
mit. The  gentleman  who  just  preceded  me  said  they  used  every 
effort  to  get  stock  over  the  road.  It  is  a  preferred  business  with  us. 
We  have  spent  several  hundred  thousand  dollars  in  the  last  ten 
years  on  the  Union  Pacific  to  provide  special  facilities  in  stock  yards 
that  are  modern,  up-to-date.  We  have  spent  $40,000,000  to  Better 
our  facilities  in  double  tracks,  sidetracks,  and  other  facilities,  aU  of 
which  is  in  the  direction  of  helping  the  stock  trains^  and  our  only 
complaints  come  from  the  congested  main  Une  and  the  single-track 
portions.  I  will  say  that  we  very  promptly  pay  for  any  claims  that 
we  inadvertently  or  otherwise  delay  a  train.  There  is  no  question 
about  the  settlement.  The  railroad  company  stands  it.  It  is  not 
the  shipper.  We  have  striven  hard  to  avoid  the  penalties  or  to 
keep  within  the  28-hour  law.  I  tliink  since  that  law  has  been  in 
vogue  there  have  been  fines  imposed  against  the  Union  Pacific  in 
11  or  12  cases. 

Mr.  Richardson.  The  stockmen  are  complaining  more  about  the 
cattle  suffering  under  the  violation  of  the  law  which  requires  them 
to  be  unloaded  every  twenty-eight  hours  than  they  complamed  before, 
they  say.  Now,  that  is  a  fact.  There  is  no  doubt  about  that, 
because  there  is  no  provision  made  for  any  minimum  rate  of  speed 
to  be  made,  and  you  can  run  them  twenty-eight  hours  and  not  go 
10  miles.  What  suggestion  have  you  to  meet  that  complaint?  That 
is  a  good  complaint.  The  railroads  are  not  required  to  make  any 
particular  rate  of  speed  in  order  to  reach  a  place  where  they  can  put 
the  cattle  off  at  the  end  of  the  twenty-eignt  hours.  They  can  not 
keep  them  there  longer  than  that  unless  special  permission  has  been 
granted.  How  would  you  meet  that  defect,  tnat  complaint,  and 
that  trouble  ? 

Mr.  Park.  I  think  the  28-hour  law  has  helped  the  railroads  out  of 
some  difficulties. 

Mr.  Richardson.  And  you  put  the  cattlemen  into  others? 

Mr.  Park.  Yes.  Out  on  the  deserts  of  Wyoming  we  have  some 
very  poor  water.  At  Laramie  we  purchased  some  10,000  acres  of 
grass  land  for  the  grazing  of  sheep,  and  we  built  the  stock  yards  on 
the  bank  of  the  Laramie  River.  All  of  the  stockmen  made  a  special 
effort  or  request  to  get  their  shippers  to  that  locaUty. 

Mr.  Richardson.  Under  the  28-hour  law? 

Mr.  Park.  Yes.  If  their  man  was  at  Rawlins,  where  there  is  practi- 
cally no  grazing,  118  miles  east  of  Laramie,  and  he  had  six  hours  to 
go  the  118  miles  to  I^aramie,  a  choice  place  to  unload,  he  would 
feel  very  much  aggrieved  unless  we  took  nim  through.  I  think  one. 
or  two  of  the  cases  where  we  confessed  ludgment  and  plead  guilty 
were  cases  where  in  the  middle  of  the  night  we  were  implored  by  the 
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stockmen  to  take  them  along  to  this  particular  station,  Laramie, 
and  we  felt  ourselves  that  it  was  humane  and  proper  to  take  them 
to  that  locality  rather  than  to  try  to  get  them  out  in  the  night,  when 
it  is  difficult  to  unload  them,  and  perhaps  they  would  stand  there 
at  the  stock  yards  until  daylight  before  they  could  be  unloaded, 
whereas  by  daylight  we  would  have  them  at  the  favorite  grazing 
ground,  and  they  would  unload  easily.  I  am  quite  sure  in  those 
cases  it  was  very  much  more  humane  to  have  gone  an  hour,  perhaps, 
over  the  time  and  gotten  them  to  that  locality.  I  think  one  or  two 
of  these  cases  were  occurrences  of  that  kind.  We  confessed  our 
guilt  and  paid  the  fine. 

Mr.  Richardson.  Would  it  occur  often  in  the  case  of  the  trans- 
portation of  stock  in  compliance  with  the  law  requiring  you  to  unload 
them  every  twenty-eight  hours  that  you  would  sometimes  put  them 
off  at  places  that  would  be  totally  inconvenient  and  not  prepared  to 
take  care  of  the  stock  ? 

Mr.  Park.  When  the  law  was  first  made  effective,  we  had  our  dis- 
abiUties  in  that  particular,  but  we  went  at  it  very  promptly,  and  at 
every  one  of  our  district  terminals,  125  miles  apart,  approximately, 
we  put  in  modem,  up-to-date  stock  yards;  but  at  sucn  localities  as 
Green  River  and  Rawlins,  on  the  desert,  there  is  absolutely  no  graz- 
ing, nothing  but  sagebrush.  We  have  good  water.  At  Green  Kiver 
we  have  piped  the  water  from  the  river  to  the  yards,  at  a  cost  of 
fifteen  or  twenty  thousand  doUai-s.  At  Rawlins  we  have  water  piped 
16  miles,  from  Fort  Steele,  at  a  cost  of  $300,000.  Of  course,  we  use 
that  for  our  locomotives,  but  that  puts  mountain  water  into  the 
stock  yards.  Young  lambs  that  are  taken  from  their  mothers  and 
loaded  on  cars  probably  will  not  drink  out  of  troughs  in  those  locaU- 
ties.  They  will  drink  out  of  a  running  stream.  The  shippers  hand- 
ling stock  that  are  so  immature  as  the  newly  weaned  lambs  are  of 
course  anxious  to  get  to  a  certain  locality  where  they  will  drink;  and 
if  it  is  impossible  to  do  that  under  the  28-hour  law,  I  think  it  would 
be  really  inhuman  to  take  them  off  before  we  got  there. 

Mr.  Richardson.  Then  the  real  situation  is  just  about  this,  is  it 
not,  that  now  comes  before  the  committee?  Ihe  stockmen  say,  in 
effect,  that  the  nonenforcement  of  the  28-hour  law  happens  more  than 
it  ever  happened  before,  and  they  come  up  and  ask  as  a  remedy  for 
that  that  Congress,  by  this  bill,  prescribe  a  minimum  rate  of  sixteen 
hours,  so  as  to  meet  that.  The  railroad  men  say  that  is  absolutely 
impossible,  that  it  can  not  be  done,  physically  nor  otherwise,  and 
that  is  about  the  situation. 

Mr.  Park.  That  is  the  situation  as  I  understand  it. 

Mr.  Richardson.  That  is  the  situation  you  bring  to  this  com- 
mittee? 

Mr.  Park.  Yes.  I  understand  that  the  National  Woolgrowers  at 
Ogden  indorse  the  sixteen-hour  law.  The  Wyoming  woo^rowers  at 
Cheyenne  had  the  same  proposition  presented  to  them,  and  they 
refused  to  indorse  it,  appreciating  the  impossibilities  from  the  rail- 
road view  point.  I  imderstand  also  that  while  it  was  indorsed  at 
Denver  a  year  ago  at  the  meeting  of  the  National  Stock  Growers' 
Association,  it  was  up  again  this  year  at  a  recent  meeting,  and  they 
decUned  to  indorse  it. 

Mr.  Richardson.  Is  it  the  humane  society  that  is  requiring  this? 
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Mr.  Park.  I  understand  the  humane  society  have  been  brought  into 
it,  but  I  read  the  report  of  the  hearings  here,  and  Doctor  Stuhnan's 
talk  on  Friday  last,  and  I  think  he  has  not  the  right  view  point.  Mr. 
McCabe,  of  the  Agricultural  Department,  says  he  knows  very  little 
about  it  from  a  railroad  view  point,  altliougli  his  father  is  one  of  our 

r^nsioned  engineers  on  the  Union  Pacific.  Ho  simply  looks  at  it, 
think,  from  a  wrong  view  point. 

Mr.  Wanger.  The  American  Cattle  Association,  at  its  annual  meet- 
ing this  year,  adopted  a  resolution  in  behalf  of  conferring  power  on 
the  Interstate  Commerce  Commission  to  determine  a  minimum  rate 
of  speed  in  moving  live  stock,  did  it  not? 

Mr.  Park.  I  understood  that  at  Denver  a  year  ago  they  had  done 
that,  but  at  the  last  convention,  which  was  only  two  or  three  weeks 
ago,  tliey  did  not.     I  may  be  mistaken  about  that. 

Mr.  Wanger.  I  think  you  are. 

Mr.  Park.  I  may  be.  I  know  that  one  of  the  witnesses  who 
appeared  here  on  Friday  is  quoted  in  the  hearing  as  having  stated 
tnat  such  a  resolution  was  passed  in  1908.  I  presume  from  that  that 
if  one  had  been  passed  recently  he  would  have. referred  to  it. 

Mr.  Knowland.  You  said  you  received  several  letters  commend- 
ing you  for  the  expeditious  manner  in  which  cattle  were  handled. 
Have  you  received  many  complaints  relative  to  delays  ? 

Mr.  Park.  We  receive  some  complaints.  We  make  some  bad 
runs  occasionally  and  receive  some  complaints.  We  always  try 
to  remedy  them  just  as  quickjy  as  we  can.  We  make  the  snipper 
good  if  he  has  lost  anj^thing  on  the  market.  We  do  not  hesitate  to 
straighten  it  out  as  quickly  as  possible.  Complaints  are  not  numer- 
ous. They  seem  to  emanate  from  a  particular  class.  I  should  say 
that  they  were  those  who  bought  stock  and  shipped  them  and  sold 
on  the  other  end.     They  are  not  the  stock  growers. 

Mr.  Knowland.  Speculators? 

Mr.  Park.  Yes,  sir. 

Mr.  Faulkner.  How  do  the  complaints  compare  with  the  number 
of  shipments? 

Mr.  Park.  I  have  a  telegram  here  from  my  office  in  reply  to  an 
inquiry  by  me.  I  left  very  suddenly  at  the  reauest  of  the  gentlemen 
in  Washington,  and  I  had  no  time  to  prepare  ror  this  hearing.  The 
telegram  says: 

•For  the  year  ending  June  30,  1909,  the  freight  revenue  from  live-Htock  shipments 
amounted  to  $2,534,000,  or  7.67  per  cent  of  total  eamingH.  Of  thin,  interstate  ship- 
ments estimatea  about  $1,205,000,  or  3.66  per  cent  of  total  earnings. 

That  means  that  the  stock  business  of  the  Union  Pacific  road 
amounts  to  3.66  per  cent  of  all  the  freight  business  that  we  handle, 
and  it  shows  quite  clearly  that  to  discriminate  any  more  than  we  do 
now  in  favor  or  the  stock  would  work  an  injustice  to  the  large  amount 
of  business  that,  in  a  great  many  cases,  is  of  equal  importance. 

I  read  herein  the  hearing  the  statement  that  fruit  trains  pass  stock 
trains.  That  is  not  so.  There  might  have  been  a  disabled  engine  or 
some  peculiar  circumstance  that  would  have  caused  a  fruit  train  to 

fo  by  a  stock  train,  but  as  the  gentlemen  from  the  Milwaukee  and  the 
Torthwestem  roads  have  stated,  and  it  applies  to  the  Union  Pacific, 
outside  of  mail  and  passenger  trains,  stock  has  the  preferred  move- 
ment. We  very  often  endeavor  to  consolidate  fruit  and  stock, 
because  both  are  of  a  perishable  nature,  and  run  them  on  equally  as 


uigiiizea  oy  ' 


.gle 


1076  BILLS  AFFECTING  INTERSTATE   COMMERCE. 

good  time,  but  our  stock  trains  move  much  faster  than  the  fruit 
shipments. 

Mr.  Wanger.  Mr.  Gooding,  of  Idaho,  stated  to  the  committee  that 
two  years  ago  the  distance  from  his  place  to  Chicago  was  made  in 
eight  days,  but  that  now  it  takes  ten  or  twelve  days  to  make  the  run. 

Mr.  Park.  I  think  that  is  a  rather  general  statement.  Four  years 
ago  I  took  an  engine  and  one  or  two  cars,  and  took  Mr.  Gooding  and 
Afr.  Nolan,  of  Chicago,  a  commission  man,  and  one  or  two  other  stock- 
men— they  were  a  committee  of  the  National  Wool  Growers'  Associa- 
tion— over  the  road  for  the  express  purpose  of  endeavoring  to  do 
something  which  in  their  opinion  miglit  help  the  situation — that  is,  to 
get  the  benefit  of  the  opinion  of  these  men  as  to  what  we  should  do  on 
the  Union  Pacific  to  help  matters.  After  going  over  the  entire  sys- 
tem, they  saw  our  plans  for  the  improvements  in  the  stock  yards  and 
what  we  contemplated  in  the  double  tracking,  and  I  believe  it  was 
their  report  that  they  could  suggest  nothing  that  was  not  being  done 
on  the  union  Pacific.  Upon  the  completion  of  these  improvements 
they  saw  that  they  would  have  very  little  to  complain  of.  We  were 
out  some  two  weeks. 

Now,  it  is  my  impression  that  Mr.  Gooding  has  had  a  very  large 
number  of  good  runs.  He  is  a  man  that  we  generally  look  out  for 
when  he  comes  down  over  the  road,  because  lie  always  complains. 
He  never  misses  an  opportunity  to  complain,  and  if  we  can  help  it 
we  do  not  lay  him  out,  although  I  do  not  say  we  give  him  any  partic- 
ular preference  ovel*  other  shippers. 

Mr.  Kennedy.  You  do  not  think  it  'wise  that  we  should  attempt  to 
fix  any  minimum  rate  of  speed? 

Mr.  Park.  No;  I  think  not.  I  think  if  the  railroads  are  left  un- 
hampered and  left  to  solve  these  problems  as  they  are  earnestly 
endeavoring  to  do,  by  double  tracking,  building  additional  yards, 
and  facilities  for  handling  the  stock,  the  complaints  will  diminish  in 
the  West  as  they  have  in  the  East,  where  they  have  two,  three,  and 
four  tracks  upon  which  to  operate  the  trains.  The  railroad  building 
in  the  West  nas  been  very  rapid.  We  have  laid  down  a  good  many 
rails  on  contour  lines  and  under  conditions  that  were  perhaps  not  the 
best;  but  the  business  necessities  seemed  to  demand  it,  and  we  are 
now  bettering  those  conditions.  As  I  say,  we  have  spent  over 
$40,000,000  on  the  Union  Pacific,  and  the  most  of  that  between 
Omaha  and  Ogden  on  1,000  miles,  to  better  the  conditions  as  they 
exist  there.  We  have  40  per  cent  of  it  double  tracked,  and  we  have 
the  rails  and  ties  and  all  material  ready  to  double-track  the  balance; 
but  it  is  only  a  (juestion  of  labor  and  our  ability  to  work  the  steam 
shovels  to  get  out  the  gravel  when  that  will  be  accompUshed. 

Mr.  Knowland.  You  will  double  track  the  whole  system? 

Mr.  Park.  From  Omaha  to  Ogden:  yes,  sir. 

Mr.  Knowland.  That  is  as  far  as  vou  run,  is  it  not? 

Mr.  Park.  Yes.  We  have  a  line  from  Kansas  City  to  Denver  and 
from  Denver  to  Cheyenne. 

Mr.  Knowland.  1  mean  west. 

Mr.  Park.  Yes;  that  is  as  far  as  we  go  west. 

Mr.  Wanger.  Mr.  Gooding  said : 

In  the  movement  of  stock  from  our  western  country  down  to  the  yards  in  Omah* 
the  railroads  have  no  competition ;  but  at  Omaha,  where  there  is  competition,  our  stock 
is  transported  from  that  point  to  Chicago  at  the  rate  of  20  miles,  andTyet  on  the  Union 
Pacific  they  will  drag  on  at  8  or  10  milef*  an  hour. 
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Mr.  Park.  He  also  stated  further  along  in  that  hearing,  I  believe, 
that  there  was  no  double  track  between  Chicago  and  Council  Bluffs. 
The  Northwestern  is  entirely  double  trackeo.  The  Burlington  is 
almost  wholly  so,  and  the  Rock  Island  has  a  large  amount  of  double 
track. 

Mr.  Knowland.  We  have  just  heard  that  double  tracking  did  not 
make  any  difference. 

Mr.  Park.  I  did  not  state  that.  I  think  that  Mr.  Morsels  point  of 
view  was  that  you  could  get  so  much  business  on  a  double  track  that 
you  would  have  as  much  trouble  as  you  perhai)s  ever  did  previously 
on  a  single  track;  but  the  same  amount  of  business  certainly  can  hie 
handle<l  much  easier  on  a  double  track  than  it  can  on  a  single  track. 
Is  not  that  true,  Mr.  Morse? 

Mr.  Morse.  If  you  remember,  my  statement  was  that  if  a  double- 
tracked  railroad  Handles  twice  the  traffic  that  a  single-track  railroad 
handles,  the  single-track  railroad  would  get  a  train  over  the  railroad 
faster  than  the  double-track  railroad,  with  twice  the  traffic. 

Mr.  Knowland.  Thev  do  not  generally  have  the  double  track, 
though,  without  twice  the  traffic. 

Mr.  Morse.  No;  that  is  what  I  said.  They  do  not  build  the  double 
track  until  they  have  the  double  traffic. 

Mr.  Park.  If  the  chairman  will  permit  me,  I  would  like  to  read 
some  of  the  obstacles,  other  than  those  I  have  mentioned,  that 
oi>erate  against  the  maintenance  of  the  schedule.  No.  1  would  be 
temperature  in  mountain  territory,  cold  weather;  not  extremely  cold, 
but  enough  to  slow  up  and  make  the  wheels  turn  hard. 

Mr.  Knowland.  Is  it  more  difficult  to  get  up  steam?  I  noticed, 
when  I  came  east  from  California  this  year,  we  were  about  twenty- 
four  hours  late  on  the  Overland  Ijimited,  and  they  claimed  it  was 
on  account  of  the  engine  not  being  able  to  get  up  sufficient  steam. 

Mr.  Park.  That  perhaps  was  a  boiler,  or  a  mechanical  failure, 
although  I  think  there  is  more  difficulty  in  maintaining  the  steam 
pressures  at  high  altitudes  than  there  would  be  in  the  low  altitudes. 
At  that  time,  perhaps,  we  had  a  temperature  of  40°  l>elow  zero  at 
Green  River. 

Mr.  Knowland.  It  was  very  cold,  I  remember. 

Mr.  Kennedy.  Some  one  spoke  a  little  while  ago  about  engines 
moving  less  rapidly  at  night  than  in  the  daytime. 

Mr.  Park.  Well,  that  would  depend  on  the  engineer.  I  think, 
judging  from  our  mail  trains,  where  we  get  the  highest  speed,  that 
the  engineer  sees  less  in  the  night  time  and  perhaps  runs  faster  than 
he  would  in  the  day  time.  ITis  attention  is  not  diverted.  He  is 
looking  ahead.*  I  have  never  noticed  any  difference  except,  perhaps, 
it  might  be  in  cold  weather,  when  the  temperature  would  tall  very 
much  during  the  night. 

Mr.  Kennedy.  A  curious  fact  has  been  lately  demonstrated  in  the 
manufacture  of  iron,  that  a  blast  furnace  with  the  same  fuel  will 
make  more  iron  in  zero  weather  than  in  damp,  warm  weather.  The 
moisture  in  the  air  seems  to  affect  it. 

Mr.  Park.  No.  2  would  be  the  heavy  wind  velocities,  retarding 
opposing  trains.  That  might  be  very  difficult  of  explanation  as  to  a 
particular  stock  train.  The  wind  might  be  blowing  from  behind  the 
stock  train  and  still  retarding  it  in  that  it  would  be  holding  trains 
moving  in  the  opposite  direction  that  would  each,  in  their  turn, 
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delay  the  stock  train,  but  it  would  be  a  thing  that  would  be  almost 
impossible  to  account  for  from  the  train  sheets  later,  where  they 
might  be  looking  for  an  explanation  as  to  why  the  stock  train  lost 
ten  or  fifteen  minutes  at  each  one  of  these  meeting  points  that  it 
ought  not  to  have  lost. 

The  same  thing  would  apply  to  minor  accidents  to  opposing  trains, 
causing  unexpected  delays  to  stock  trains,  brake  beams  coming  down 
on  a  train,  or  hot  boxes  on  the  opposing  trains. 

We  have  this  experience  in  the  operation  of  the  twenty-eight  hour 
law  as  it  is  now.  The  consequent  delays  arising  from  trains  in  the 
opposite  direction  affect  the  stock  trains  in  particular,  but  still  we 
can  not  use  that  as  an  explanation,  although  it  is  there  and  we  can 
not  get  away  from  it.  The  train  is  beyond  the  power  of  the  dispatcher 
to  give  it  further  orders. 

No.  4  is  the*  failure  of  the  telegraph  line  intermittently,  causing 
delays  in  getting  out  train  orders,  caused  b}^  fogs,  lightnings,  and 
storms.  That  is  very  frequent.  In  the  summer  we  have  electriciJ 
disturbances  in  the  high  altitudes  that  will  put  our  telegraphs  out  of 
commission  for  an  hour  or  two,  and  it  will  perhaps  come  up  again. 
We  are  installing  a  telephone,  putting  up  two  copper  wires,  through 
that  territory  from  North  Platte  to  Ogden,  at  a  very  coni^iderable 
expense,  a  system  of  telephone  train  dispatching.  We  will  have  that 
completed  in  thirty  days. 

5.  Failure  of  automatic  electric  signals,  same  causers  as  above,  com- 
pelling trains  to  flag  through  blocks. 

6.  Drovers  eating  when  trains  would  not  be  otherwise  delayed. 

7.  Taking  one  or  more  cars  to  intermediate  chutes  to  get  stock  up 
on  their  feet. 

8.  RebilUng  at  junction  points  with  other  lines. 

9.  Unloading  part  of  a  train  for  feed  and  rest,  under  the  provisions 
of  the  present  Taw,  delaying  balance  of  shipment  that  has  time  to  go 
farther,  causing  numerous  compUcations  in  adjusting  the  delays. 

10.  Waiting  for  drovers  to  get  stock  up  on  their  feet  while  train  is 
standing,  and  to  get  on  the  way  car  when  the  train  is  ready  to  move. 

11.  Speed  restrictions  of  municipahties,  some  as  low  as  4  miles  an 
hour. 

12.  Man  failures — employees  not  responding  to  calls  on  account  of 
sickness  or  for  other  reasons,  causing  unexpected  delays  in  getting 
substitutes; 

13.  Stock  trains  bunching,  delaying  other  trains  at  unloading  points 
or  getting  through  terminal  yards. 

There  are  a  great  many  other  delays  of  a  similar  nature  that  are 
bound  to  make  the  service  erratic,  inoicating  the  folly  of  attempting 
to  regulate  the  movement  of  stock  by  hard  and  fast  rules. 

These  same  climatic  conditions  affect  the  automatic  electric  signab, 
heavy  lightning  discharges  or  other  cUmatic  conditions  putting  the 
signals  out  of  commission  temporarily.  I  have  seen  signals  that 
would  hold  a  train  ten  or  fifteen  minutes.  Under  the  rules  the  train 
stops  at  that  signal  and  the  brakeman  goes  ahead  to  flag  and  observe 
whether  there  is  a  train  coining  in  the  opposite  direction  and  until  he 
can  see  the  next  block  so  that  it  will  be  clear;  and  that  signal  immedi- 
ately after  that  will  resume  its  function,  and  nobody  wifl  know  what 
caused  it  to  stop. 
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Another  cause  of  delay  is  drovers  eating  when  the  train  would  not 
be  otherwise  delayed.  We  find  the  drovers  sometimes  will  at  an 
intermediate  station  go  over  to  the  eating  houses  and  get  a  warm 
meal  there,  and  I  presume  they  are  justified  in  doing  it;  but  we  have 
to  wait  for  them  until  they  come  back,  and  it  might  be  thirty-five  or 
forty  minutes.  Of  course  we  could  not  explain  that,  and  it  would  not 
be  an  excuse  for  not  making  this  time,  because  we  would  probably  be 
told  to  leave  them  there;  but  it  would  not  do  to  leave  them  there, 
because  they  are  necessary  to  keep  the  stock  on  its  feet. 

Mr.  Kennedy.  When  these  complaints  are  made  against  you,  does 
the  commission  have  iurisidiction  to  excuse  you  from  paying  the  fine? 

Mr.  Park.  Under  the  28-hour  law? 

Mr.  Kennedy.  Yes. 

Mr.  Park.  No,  sir:  I  understand  that  those  cases  are  all  handled 
by  the  Agricultural  Department  inspectors,  and  they  report  viola- 
tions to  the  Department  of  Justice,  wmio  bring  the  suits  in  the  federal 
courts.  . 

Mr.  Kennedy.  If  they  report  at  all,  then,  there  is  nothing  that 
justifies  your  failure  to  comply  with  the  law? 

Mr.  Park.  We  have  our  day  in  court.  Inspectors  of  the  Agricul- 
tural Department  will  find  that  we  have  exceeded  the  law,  we  will 
say,  perhaps  thirty  minutes,  some  place.  They  have  an  inspector  at 
each  end  of  the  district. 

Mr.  Kennedy.  They  exercise  some  discretion  as  to  whether  to 
report  at  all  or  not  ? 

Mr.  Park.  Yes,  sir;  but  if  that  law  was  Uterally  obeyed,  there 
could  not  a  stock  train  move  over  a  rail. 

Mr.  Kennedy.  I  understand  that. 

Mr.  Park.  Because  it  is  not  necessary  for  you  to  take  the  time 
from  the  time  you  put  the  first  sheep  on  a  tram  of,  say,  35  cars  you 
might  have. 

Mr.  Kennedy.  You  have  been  saying  '*That  would  not  excuse 
us,"  as  though  there  was  vested  somewhere  a  discretion  to  excuse 
you  for  failure  to  perform. 

Mr.  Park.  Well,  I  think  that  no  one,  perhaps,  has  the  power  te 
excuse  the  violation  of  the  law;  but  they  seem  to  have  made  rulings — 
some  one  has  made  ruUngs — and  that  is  true  of  the  instance  I  lust 
cited.  We  are  permitted  to  take  the  time  from  the  time  the  last 
animal  is  in  the  train  until  the  first  one  is  out  at  the  other  point,  the 
unloading  point. 

Mr.  Kennedy.  It  would  make  it  easier  for  us  to  make  some  sort 
of  workable  law  in  this  matter  if  there  were  somewhere  vested  power 
to  hear  your  excuses  and  excuse  you  where  you  had  a  good  excuse. 
'  Mr.  Park.  I  think  so.  I  think  if  that  was  possible  that  the  law 
would  work  out  much  better  for  the  shipper,  the  humane  society,  and 
the  railroad.  I  think  we  could  arrive  at  somebody  in  a  certain  terri- 
tory with  delegated  authority  to  say,  'Hhat  was  right  and  proper; 
you  should  have  taken  those  sheep  over  to  this  preferred  water  sta- 
tion, where  they  could  get  a  drink,  knowing  that  they  would  not 
drink  out  of  the 'troughs  where  you  did  unload  them,  and  that  tliere 
was  no  grass  there  for  them  to*^  eat.''  The  inspectors  would  admit 
that  that  was  a  humane  thing  to  do,  and  we  would  feel  that  it  was  a 
humane  thing  to  do,  and  the  stockman  would  be  sure  of  it.  But 
while  the  law  is  so  rigid,  it  illustrates  the  unwisdom,  I  think,  of  niak- 
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ing  a  hard  aiul  fast  rule.  I  fear  that  this  proposed  amendment  would 
operate  the  same  way ;  that  we  would  be  tied  up  more  seriously  than 
we  are  now,  and  I  am  very  sincere  iij  saying  that  we  try  to  do  the  best 
possible  with  the  stock  trains,  and  I  think  all  the  railroads  do  that. 
This  bugaboo  about  tonnage,  there  is  nothing  in  it.  \Ve  cut  our  ton- 
nage to  perhaps  50  per  cent  of  capacity  of  the  engine,  to  handle  stock; 
but  there  is  a  time  in  the  fall  when  it  is  absolutely  nec^ssarj'  to  haul 
as  near  a  full  train  as  we  can  in  order  to  keep  congestion  from  occur- 
ring on  our  road.  It  is  a  question  of  getting  the  business  from  the 
rai&oad,  the  very  best  business. 

Mr.  Kennedy.  If  the  Interstate  Commerce  Commission,  tiie  parties 
to  whom  these  complaints  are  made,  could  in  some  way  be  vested 
with  the  discretion  and  given  judicial  power  to  determine  whether  or 
not  it  was  a  wanton  disregard  of  the  law  %  or  the  failure  of  machinery 
that  no  foresight  could  anticipate 

Mr.  Park.  That  is  true  of  the  safetv-appliance  law.  1  think  it 
will  be  admitted  by  all  railroad  men  tnat  you  could  go  out  on  any 
railroad  and  find  these  defects;  but  that  law  has  been  applied  in  a 
rational  way,  and  the  roads  have  be^n  gradually  getting  better  as  to 
their  care  of  such  appliances,  and  they  are  touched  up  occasionally 
here  and  there  to  keep  them  in  line.  But  I  do  not  know  what  would 
happen  if  inspectors  were  put  at  every  district  terminal  and  kept  there, 
and  every  violation  of  the  law  by  the  railroad  was  rigidly  punished, 
because,  as  I  said  before,  there  are  125  parts  in  a  car  that  come  under 
the  provisions  of  that  law,  and  they  are  liable  to  work  loose  and  fall 
off,  and  no  human  agency  could  keep  them  always  in  place. 

Mr.  Faulkner.  I  would  like  to  ask  the  witness  whether  it  is  not 
true  that  the  courts  have  held  that  so  far  even  as  safety-appliance 
laws  are  concerned,  there  is  no  discretionary  power  at  all,  ana  the  law 
must  be  enforced  if  the  report  is  made  ( 

Mr.  Kennedy.  I  understand  that;  but  in  the  administration  of 
the  twenty-eight-hour  law,  have  your  case^  been  tried  in  the  courts, 
or  have  you  simply  plead  guilty  and  paid  the  penalties  ? 

Mr.  Park.  Well,  we  oj)posed  the  application  of  the  law"  in  a  case  in 
Wyoming.  We  took  exception  to  the  law  in  that  we  were  not  will- 
fullv  negligent.  Our  dispatcher  was  a  citizen  of  Wyoming,  we  claimed 
had  been  there  fifteen  or  twenty  years,  a  man  that  was  of  good  habits, 
and  he  was  a  good  man,  just  as  good  as  any  other  citizen  of  Wyoming. 
He  had  the  duty  of  dispatching  these  trains,  and  by  something  whicli 
was  bevond  his  control  they  went  over  the  twenty-eight-hour  limit. 
We  claimed  that  that  was  not  a  willful  act  on  his  part;  that  he  had 
exerciscMl  due  diligence  and  foresi2:ht.  Nevertheless,  the  train  was 
on  the  road  more  than  twenty-eight  hours,  and  Judge  Rider  decided 
in  our  favor.  That  was  taken  to  the  Supreme  Court,  and  I  believe 
he  was  reversed. 

Mr.  Kennedy.  Yes.  Now,  suppose  that  we  should  provide  in 
this  law  that  you  might  plead  in  mitigation  of  damages,  if  not  in 
justification,  any  excuse  ttiat  you  might  have  for  failure,  and  fix  a 
reasonable  minimum. 

Mr.  Park.  Well,  as  I  said  before,  I  do  not  beUeve  that  a  minimum 
would  be  necessary.  I  fail  to  imderstand  how  anybody  can  believe 
that  the  railroads  are  not  trying  to  use  this  stock  tKe  best  they  know 
how. 
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Mr.  Kbnnepy.  When  passenger  trains  are  frequently  coming  in/ 
where  no  one  suspects  the  company's  genuine  effort  to  get  its  pas- 
senger trains  in  on  time,  it  is  no  unusual  thing  for  a  passenger  train 
to  be  six  or  eight  hours  late.  It  may  be  unusual,  but  it  happens  on 
every  road. 

Mr.  Park.  Yes;  that  is  true,  and  there  are  innmnerable  reasons 
for  that.  A  train  may  run  on  its  schedule  very  uniformly  for  several 
months^  and  then  have  an  epidemic  of  causes  that  would  sacrifice 
the  schedule;  and  that  would  be  true  of  the  stock  trains.  You 
mi^ht  go  along  successfully  and  comply  with  this  law  for  a  long  time, 
ana  then  have  an  epidemic  of  trouble  that  would  give  you  a  lot  or 
fines. 

Another  thing  that  has  not  been  taken  into  consideration  is 
repairs  to  the  track.  We  frequently  have  broken  rails,  and  repairing 
ballast,  and  slow  orders;  every  rauroad  will  have  them  sometimes, 
and  they  operate  to  slow  the  trains.  But  the  work  has  got  to  be 
done.  Then  there  will  be  seasons  of  the  year  when  the  track  will  be 
clear  and  there  will  be  no  work  orders,  and  you  can  make  better  time 
under  those  conditions. 

Mr.  Wanger.  What  is  your  train  schedule  for  stock  trains  on  the 
main  line? 

Mr.  Park.  The  bulk  of  our  stock  runs  during  the  three  months  of 
the  year,  August,  September,  and  October,  and  the  trains  are  not 
scheduled  in  tne  time-tables  for  the  reason  that  we  will  have  10  or  15 
stock  trains  one  day  and  only  2  or  3  the  next,  and  it  would  be  impossi- 
ble to  handle  them  on  a  regular  printed  schedule;  but  the  train  dis- 
patchers handle  them  as  extras,  the  same  as  other  freight  trains, 
inferior  only  to  the  passengers.  As  I  said  at  the  opening  of  my 
remarks,  on  tlie  Union  Pacific  we  have  set  17  miles  an  hour  from 
Ogden  to  Chevenne,  and  23  miles  an  hour  from  Cheyenne  to  Omaha. 
Chevenne  is  about  half  way,  so  that  it  makes  an  average  of  20  miles 
an  hour;  but  we  are  not  able  to  make  that.  I  presume  our  trains 
during  the  entire  season  would  average  somewhere  around  15  or  16 
miles  an  hour. 

Mr.  Stafford.  What  is  the  reason  that  makes  this  traffic  excep- 
tionally heavy  during  the  three  months  you  mention? 

Mr.  rARK.  "It  is  the  range  cattle.  They  have  been  held  on  the  good 
erasses  all  the  summer,  and  they  are  ready  witli  the  feeders  of 
iNebraska  and  Iowa,  and  the  grass  is  beginning  to  dry  up  so  that  they 
are  loaded  on  the  cars  in  the  fall  and  taken  to  the  feed  lots ;  also,  the 
sheep  that  they  do  not  intend  to  hold  over  the  winter  of  course  they 
want  to  get  rid  of  during  the  fall,  and  it  is  a  grand  rush,  and  if  the 
railroad  company  could  or  would  furnish  the  cars  I  sometimes  think 
they  would  go  out  aU  the  same  day.  It  is  their  protection  or  salva- 
tion that  we  take  some  little  time  to  get  the  cars  back;  and  in  that 
connection,  on  the  Union  Pacific  40  per  cent  of  our  stock  car  move- 
ment is  empty  movement,  cars  returning  empty  for  the  stock,  and  we 
get  a  little  over  12  tons  in  a  stock  car,  and  our  average  for  all  cai-s  is 
a  little  over  20  tons. 
That  is  all  that  I  have  to  offer. 

Mr.  Faulkner.  There  is  one  more  gentleman,  who  will  not  delay 
you  by  an  argument,  but  who  has  some  notes  prepared  that  I  would 
like  him  to  file  with  the  committee,  if  that  is  satisfactory. 
Mr.  Wanger.  You  may  give  them  to  the  reporter. 
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STATEMENT  OF  MB.  D.  E.  SPANOLEB,  SXJPEBIirTENDEVT  OF 
TBANSPOBTATION,  ]SrOBFOLKfAin)jWESTEBir<BAIIWAT,  BOA- 
NOKE,  VA. 

Mr.  Spangler.  Mr.  Chairman  and  gentlemen,  I  had  prepared  this 
memorandum  from  which  I  had  expected  to  make  some  remarks, 
had  time  permitted,  but  if  you  will  accept  it  in  the  way  I  have  it  here, 
I  would  hke  to  file  it  as  bearing  in  a  general  way  on  the  line  of  the 
talks  we  have  heard  here  from  railroad  representatives,  and  as 
illustrating  some  of  the  conditions  under  which  our  road  operates. 
I  would  like  to  read  from  it  this  much.  I  stated  in  that  memorandum 
that  we  are  not  a  stock  road  in  the  sense  that  the  western  rofiwls  are 
stock-carrying  roads.  We  originate  auite  a  little  live  stock,  cattle, 
and  sheep,  in  southwest  Virginia,  ana  move  it  during  the  early  ffdl 
months.  October  is  our  largest  month.  About  4,000  cars  a  year 
pass  to  the  east  from  Roanoke.  Last  October  the  movement  was 
something  like  1,300  or  1,400  cars.  To  give  an  illustration  to  reflect 
oTir  average  conditions  as  to  movement,  I  took  a  list  of  some  trains 
we  moved,  beginning  about  the  15th  of  September,  as  being  an 
example  of  our  most  favorable  average  conditions,  having  just 
passed  away  from  the  free-line  movement  at  the  beginning  of  the 
season  and  not  having  entered  into  the  heavy  movement  of  October, 
in  which  month  we  are  in  good  shape  to  run  solid  trains  of  stock. 

One  train  that  I  selected  for  detailed  movement  is  a  train  leaving 
Roanoke  on  September  24,  having  33  cars  of  live  stock,  which  origin- 
ated at  13  stations.  This  stock  sustained  at  the  loading  point,  before 
it  got  in  the  cars,  delays  running  from  twenty  minutes  up  to  about 
two  hoiu^  and  fifteen  minutes,  and  in  two  cases  it  was  four  hours, 
and  four  hours  and  twenty-five  minutes.  Those  two  long-time  cases 
were  where  stock  was  loaded  in  the  early  part  of  the  evening,  at 
about  7  o'clock,  and  could  not  move  by  the  train,  which  the  shipper 
knew  was  going  to  take  it,  until  about  11  o'clock  at  night.  That 
accounts  for  the  long  delay  there.  This  stock,  not  coimting  the  time 
lost  at  the  starting  point  after  being  loaded,  moved  after  being  put  in 
train  to  Roanoke  at  the  average  speed  of  7  miles  an  hour  up  to  a  littJie 
over  12  miles.  After  they  get  to  Roanoke,  for  the  long  run  of  239 
miles  to  Hagerstown,  the  gateway  for  the  eastern  markets,  trains 
make  fairly  good  time.  It  is  a  single-track  railroad  through  a  moim- 
tainous  country,  but  its  physical  condition  is  away  above  the  average, 
and  good  speed  can  be  made,  and  fast  time  on  some  parts  of  it  can  oe 
made.  This  train  that  I  have  in  mind  made  a  fraction  over  19  miles 
an  hour  from  the  time  it  left  Roanoke  until  it  got  to  Shenandoah, 
the  first  division  point.  It  was  at  Shenandoah  an  hour  and  fifteen 
minutes,  changing  engines,  inspecting  cars,  and  getting  ready  to 
proceed.  From  Shenandoah  to  Hagerstown  the  average  speed  from 
the  time  of  starting  until  it  arrived  at  destination  was  a  little  less 
than  19  miles  an  hour.  To  get  that  high  speed  between  terminals 
after  having  encountered  the  delays  of  meeting  trains,  opposing 
trains,  and  the  other  incidents  that  are  encoimtered  in  single-track 
movement,  or  in  any  train  movement,  the  speed  between  stations 
where  the  grades  were  favorable  to  it  varied  from  17  miles  to  35  miles 
an  hour.  I  think  this  is  a  train  that  at  one  place  made  in  the  neigh- 
borhood of  40  miles  an  hour.     I  had  looked  at  the  movement  of 
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another  train;  and  I  am  not  sure  whether  this  was  the  one  that  made 
40  miles  an  hour  or  not;  but  anyhow,  they  nm  those  speeds  there. 
After  all  that  fast  time,  the  average  speed  of  this  live  stock,  from  the 
time  it  was  loaded  at  the  point  of  origin  imtil  its  arrival  at  destination, 
excluding  feed  time,  which  is  the  omy  time  that  can  be  counted  out 
as  I  understand  it,  under  the  proposed  bill,  varied  from  a  little  over 
10  miles  an  hour  to  a  little  ahove  12  miles  an  hour.  This  was  all 
36-houT  stock,  with  the  exception  of  foiur  cars,  which  were  fed  at 
Roanoke.  I  think  what  I  have  stated  in  connection  with  this  table, 
with  the  memorandimi  which  I  have  filed,  will  give  a  general  idea 
of  our  conditions  and  the  service  we  have  to  perform  down  there. 
It  is  noted  in  the  memorandum  that  we  have  nad  no  general  com- 
plaints, except  one  which  I  would  like  to  mention,  and  that  is  of  getting 
to  the  market  too  soon  in  one  case,  which  is  unusual,  and  wMch  we 
never  heard  of  before;  but  we  did  have  one  suit  brought  against  us, 
which  was  afterwards  withdrawn,  for  having  made  too  good  time 
and  getting  to  the  destination  before  they  were  ready  for  us. 

With  respect  to  the  regulation  embodied  stipulatmg  on  tifne,  we 
feel  that  that  must  be  used  in  a  practical  way  in  getting  better 
service.  There  are  often  occasions,. through  exigencies,  and  particu- 
larly in  short-haul  movements,  where  a  carrier,  even  though  he  is 
dili^nt  and  moves  promptly,  can  not  show  over  4  or  5  or  6  miles 
an  nour;  so  that  if  the  present  law,  which  we  beUeve  is  eflficient, 
will  not  reach  these  cases  where  some  roads  do  impose  on  the  shippers, 
I  think  some  little  quicker  access  to  a  tribunal  can  make  people 
come  up  and  perform  reasonable  service  under  the  circumstances 
under  which  tne  stock  moves,  and  that  can  make  them  perform 
reasonable  service  which  will  answer  the  purposes.  I  do  not  think 
any  road  can  escape  penalties  under  any  stipulated  number  of  miles 

Ser  hour  from  the  time  the  stock  is  loaded  to  the  time  it  gets  to  its 
estination. 

MEMORANDUM    SUBMITTED    BY   MB.  D.  £.  SPANOLEB. 

Ck)ming  at  once  to  the  question  of  reasonableness  or  justness,  or 
practicability  of  the  law  or  regulation  requiring  carriers  to  maintain 
the  average  speed  of  16  miles  per  hour,  or  anv  stipulated  speed  per 
hour,  reckoned  from  the  time  of  loading  to  the  time  of  delivery  to 
consignee,  or  to  connecting  line,  deducting  only  the  time  actually 
consumed  in  feeding  en  route,  I  wish  to  say  that  any  railroad,  unless 
it  is*  so  physically  deficient  from  poverty,  or  otherwise,  as  to 
hazard  the  safety  of  the  trains  at  such  a  speed  can,  without 
burden,  maintain  the  speed  of  12  or  of  16  miles  per  hour  between 
stations;  but  no  road  can  maintain  a  freight  service  that  will  move 
all  live  stock  at  the  average  speed  of  16,  nor  of  12,  miles  per  hour  from 
start  to  finish,  however  well  equipped  or  diligent  or  foresighted  it 
may  be,  or  however  fast  it  may  run  its  freight  trains,  under  the  cir- 
cumstances and  conditions  that  surround  the  handling  of  live  stock. 

Representatives  of  railroads  who  handle  Uve  stock  m  volume,  and 
which  may  be  looked  on  as  Uve-stock  roads,  have  explained  to  the 
comimittee  that  there  is  no  difficulty  in  running  train-load  lots  at  very 
high  speed  between  stations,  but  even  they,  with  the  average  speed 
pmled  down  by  the  slow  movements  incident  to  branch-line  service^ 
connecting  with  main-line  movement,  etc.,  are  unable  to  maintain. 
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without  failure  in  some  instances,  a  stipulated  rate  of  speed  per  hour 
from  the  point  of  origin  to  destination. 

Representatives  of  other  roads  who  handle  onl^  scattering  ship- 
ments of  live  stock  and  only  infrequently  collect  m  one  train  more 
than  a  half-dozen  cars,  and  branching  off  by  minor  side  lines  into 
sparsely  settled  territory,  where  train  service  is  necessarily  meager, 
have  explained  the  absolute  impracticability  of  maintainii^  in  all 
cases  even  what  might  be  ordinarily  considered  a  very  low  stipulated 
average  speed,  counting  out  only  the  feeding  time  from  the  calcula- 
tions. 

But  I  speak  for  a  road  from  the  middle  ground;  that  is,  a  line  that 
is  neither  a  stock-carrying  road  in  the  western  sense,  nor  of  the 
accidental  kind. 

Except  rarely,  our  road  handles  no  sohd  trains  of  live  stock  or^inat- 
ing  beyond  its  boundaries  and  traveling  long  distances.  Our  live- 
stock business  consists  principally  of  cattle  and  lambs  raised  in 
southwest  Virginia,  and  originating  at  branch  and  main  line  stations — 
a  map  drawn  of  the  layout  would  have  the  appearance  of  the  hand 
with  fingers  extended. 

Shipments  come  to  these  stations  in  lots  of  1,  2,  or  4,  to  15  and  20 
cars  at  a  time.  These  cars  must  be  joined  at  side  junctions  with 
main-line  trains  and  held  at  Roanoke  for  consolidation  into  full 
trains  for  the  through  run  to  the  northern  gateways. 

Although  enabled  to  arrange  movement  layouts  for  connections 
with  minimum  delay  and  minimum  feed  stops  ordinarily,  by  working 
closely  with  our  shippers  through  the  station  agents,  we  sometimes  fan 
owing  to  happenings  to  the  several  pick-up  trains,  or  to  the  main-line 
trains,  to  make  the  connections  witn  the  customary  minimum  delay, 
but  in  the  final  round-up  are  able  to  perform  a  very  satisfactory 
movement,  but  not  fast. 

The  miles  per  hour  reaching  Roanoke,  owing  to  the  conditions  and 
circumstances  described,  are  very  low ;  sometimes  falling  to  5,  6,  or  8 
miles  per  hour  for  the  small  lots  first  fathered  up.  From  Roanoke  to 
Hagerstown  the  average  speed  of  tne  consoliaated  trains  is  much 
better,  varying  from  12  to  18,  and  sometimes  reaching  20  miles  per 
hour,  depending  upon  the  number  of  natural  delays  sustained  meeting 
other  trains  and  encountering  the  happenings  that  go  with  train 
movement.  Some  of  these  delays  would  be  avoidable  on  a  double 
track  road,  but  many  are  unescapable  on  any  railroad. 

Counted  against  the  proposed  time  allowed  the  carriere  is  the  time 
consumed  gathering  in  the  shipments  from  branch  or  side  lines  and 
from  wa}'  stations,  ofttimes  including  station  delays  to  live  stock 
alreadj^  in  trains  waiting  for  other  shippers  to  finish  loading  theirs, 
and  sometimes  waiting  on  them  to  arrive  at  the  stock  pens;  the 
unavoidable  delay  at  junctions  in  connecting  with  main-line  trains, 
detentions  at  terminal  yards  waiting  for  arrival  of  stock  from  con- 
verging districtvS  for  consolidation  into  stock  trains  or  trains  that 
can  be  and  are  run  as  preference  trains,  thus  landing  all  the  live  stock 
at  its  ultimate  destination  with  quicker  dispatch  and  better  and  more 
comfortable  handling  than  could  possibly  obtain  if  run  in  broken  lots 
in  miscellaneous  trains,  although  among  the  cai-s  in  the  consolidated 
fast  train,  there  may  be  one,  two,  or  several  cars  that,  taken  individu- 
ally, would  travel  from  the  beginning  to  the  end  at  less  than  the 
stipulated  average  speed,  however  low  it  may  be;  yet  the  through 
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movement  and  t^eatm^nt  of  the  stock  would  be  more  rapid  and 
humane  than  could  possibly  be  accomplished  by  broken  dispatch  on 
miscellaneous  trains,  merely  to  avoid  delays  in  connecting  at  branch- 
lineiunction  or  in  yards  at  consolidating  points. 

Well-meaning  and  well-managed  roads,  though  mindful  of  their 
duties  to  the  shipping  public,  and  responding  thereto,  would  be  per- 
secuted by  any  regulation  requiring  stipulated  speed. 

I  believe  reasonable  service  is  all  that  could  be  expected  or  should 
be  exacted,  and  what  that  service  should  be  depends  upon  the  cir- 
cuiQstances  and  conditions  surrounding  the  movement  under  con- 
sideration. This  can  be  obtained  under  the  existing  law,  or  the 
offender  made  to  pay  heavy  damages  to  the  shipper,  or  pay  the 
penalty  for  inhuman  treatment  of  the  Uve  stock. 

Damages  have  been  awarded  by  the  courts  for  movement  of  10 
miles  average  per  hour  made  under  conditions  favorable  to  faster 
speed,  and  denied  for  a  slower  movement  under  conditions  unfavor- 
able to  quicker  time. 

Movements  in  short-haul  service  under  the  stipulation  of  5  miles 
per  hour  could  not  escape  penalty. 

We  beheve  in  the  36-nour  extension  at  request  of  owner,  who  has 
the  power  to  say  whether  his  stock  shall  be  confined  over  twenty- 
eight  hours,  and  no  road  can  wantonly  abuse  that  limit  without 
encountering  serious  trouble,  and  it  ought. 

As  our  road  is  circumstanced,  the  36-hour  limit  enables  our  ship- 
pers to  reach  specified  markets  with  greater  regularity  than  under 
the  28-hour  law;  avoids  unnecessary  and  hurried  feeds  at  Roanoke; 
it  takes  the  live  stock  to  Hagerstown,  the  gatewa^p'  for  the  East,  in 
unbroken  and  humane  movement;  gives  ample  time  for  feed  and 
rest  there,  which  fits  them  for  the  final  run  to  Philadelphia  and  New 
York  on  fast  schedules — just  long  enough  on  cars  to  create  the 
requisite  thirst  for  a  good  fill  before  weigning  at  the  sale,  which  is 
sought  by  all  the  sellers  of  live  stock. 

The  cattle  and  sheep  raisers  in  southwest  Virginia,  where  grow  the 
finest  beef  and  mutton  known,  although  not  so  extensively  as  on  the 
western  ranges,  are  well  satisfied  with  the  service  performed  by  our 
railroad  under  the  36-hour  law  and  other  existing  statutes,  although 
we  occasionally  err  and  are  brought  to  account  for  it,  even  so  far  as 
in  one  instance  being  sued  for  making  too  quick  movement,  claiming 
arrival  in  time  for  an  off-market  sale,  which  would  not  have  occurred 
had  the  shipment  moved  more  slowly.  However,  being  in  good 
repute  with  neighboring  shippers  they  interceded  in  our  behalf,  and 
which,  we  suspect,  accounts  for  the  withdrawal  of  the  suit. 

If  the  N.  and  W.  has  disregarded  the  36-hour  limit  in  a  single 
instance,  I  am  not  aware  of  it,  and  we  have  yet  to  learn  of  the  first 
case  of  inhuman  treatment  of  36-hour  Hve  stock. 

(Thereupon,  at  4.15  o'clock  p.m.,  the  committee  adjourned.) 
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COMMITTBB  ON   INTERSTATE  AND  FOREION  COMMEBOE; 

Tuesday y  February  16, 1910. 

Mr.  Fauleneb.  Mr.  Chairman,  there  is  an  important  witness  here 
who  has  written  out  his  statement.  He  is  from  the  Atchison,  Topeka 
and  Santa  Fe  road.  He  has  to  leave  on  the  train  at  half  past  5  o'clock, 
and  he  asks  permission  to  file  his  statement. 

Mr.  Wanoeb.  Very  well;  hand  it  to  the  reporter  and  it  will  appear 
in  the  hearing. 

STATEmarT  of  c.  w.  Eoxnrs,  geveral  mavaoeb  westebv 

LDfES  ATCHISOV,  TOPEKA  AVD  SAHTA  FE  RAHBOAD  COM- 
PAHT. 

^  Mr.  KoiTNS.  My  name  is  C.  W.  Kouns,  general  manager  western 
Knes  Atchison,  Topeka  and  Santa  Fe  Railroad  Company.  My  head- 
quarters are  at  Amarillo,  Tex. 

(The  paper  prepared  by  Mr.  Kouns  is  as  follows:) 

Febbuaby  15,  1910. 
Hon.  Jambs  R.  Mann,  Chairman. 

Sib:  I  desire  to  file  with  your  conmuttee  the  following  objections 
to  the  enactment  into  law  of  the  bill  H.  R.  19041,  which  has  for  its 
main  object  a  compulsory  rate  of  speed,  fixed  at  a  minimum  of  16 
miles  per  hour,  to  govern  the  movement  of  all  trains  carrying  five  or 
more  cars  of  stock. 

Such  a  law,  if  enacted,  would  be  impossible  of  enforcement,  be- 
cause upon  a  very  large  part  of  the  railway  mileage  the  conditions 
about  the  handling  of  stock  traffic  are  such  that  it  would  be  physically 
impossible  to  maintain  the  speed  between  terminals  without  running 
at  a  reckless  and  dangerous  rate  over  much  intervening  territory.  In 
my  judgment  such  a  nxed  speed  limit  would  many  times  require  that 
rates  of  40  or  50  miles  an  hour,  or  even  higher  rates,  be  reached,  in 
order  to  preserve  the  minimum  required  by  the  provisions  of  this 
bUl.  It  will  readily  be  appreciateci  that  upon  roads  with  varying 
gradients  and  the  curvatures  which  are  conmion  to  most  unes 
movements  of  that  character  could  not  be  other  than  injurious  to 
animals  so  handled.  I  apprehend  that  many  claims  resulting  from 
injuries  are  due  to  excessive  speed  made  under  present  arrangements 
for  moving  stock. 

In  the  western  territory,  with  which  I  am  familiar,  stock  moves  in 
very  large  quantities  diuing  two  periods  of  each  year — approximately 
from  March  until  Jime,  and  September  to  November.  During  these 
periods  the  service  provided  is  principally  special  and  is  arranged  for 
the  express  purpose  of  caring  ror  these  movements  in  a  way  which 
beet  serves  the  purpose  of  the  interests  controlling  that  traffic.    That 
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it  is  expensive  goes  without  saying,  because  such  trains  run  one  way 
light,  or  comparatively  light,  and  the  obUgation  upon  our  part  to 
accept  and  move  live  stock  in  any  quantity  from  one  car  to  five  hun- 
drea  compels  the  movement  of  many  trains  with  but  few  cars  for 
long  distances.  If  these  special  trains,  or,  for  that  matter,  any  other 
trams  carrying  stock,  are  inspected  and  tested  at  each  termmal,  as 
required  by  existing  laws,  and  the  usual  and  necessary  stops  for 
water,  fuel,  and  the  waiting  and  passing  of  other  trains  is  ^^dded,  and 
this  time  is  deducted  from  the  rimning  time  with  that  lost  in  ascend- 
ing grades,  it  will  be  easily  understood  that  under  ordinary  and  nor- 
mal conditions  the  intermediate  speed  must  vary.  We  have  certain 
districts  where  the  grades  and  traffic  density  permit  of  an  average 
speed  of  20  miles  per  hour,  and  we  make  that  speed,  and  on  other  sec- 
tions conditions  make  half  that  average  impossible.  Many  trains  are 
scheduled  to  load  and  pick  up  small  lots  of  stock  upon  branch  and 
main  lines,  and  these  trains,  while  usually  run  at  high  speed,  can  not 
make  an  average  speed  of  more  than  8  or  10  miles  per  hour. 

On  one  such  schedule  in  operation  on  our  fines  the  terminal  deliv- 
ery has  been  uniformly  on  time,  incidentally  the  number  of  cars  or 
the  loading  of  the  train,  has  not  much  exceeded  one-half  the  capacity 
of  the  power  used,  and  in  ftiany  instances  not  one-quarter  of  it. 

During  a  visit  among  patrons  using  this  train  I  was  told  by  many 
shippers  the  service  was  all  they  could  desire. 

The  humane  idea  running  through  this  bill,  and  which  has,  indi- 
rectly, the  support  of  many  good  people,  would  be  better  served  if  it 
were  more  particularly  inauired  into.  As  common  carriers  we  may 
not  pass  upon  the  physical  characteristics  of  the  animals  offered  for 
shipment.  We  must  accept  those  tendered  whether  they  are  in 
physical  condition  to  stana  the  journey  proposed,  or  any  journey. 
The  results  many  times  are  disastrous  to  tne  animals  and  to  the  rail- 
roads who  are  their  involuntary  guardians  and  responsible  for  certain 
values  attached  to  them.  It  is  a  well-known  fact  that  stock  in 
immense  quantities  has  been  taken  from  ranges  where  both  food  and 
water  were  inadequate  to  their  proper  support  and  tendered  and 
turned  over  to  railroads  for  long  movements.  In  one  such  instance 
I  recall  that  bill  of  lading  for  one  carload  was  surrendered  within  the 
firat  twenty-eight-hour  period,  the  animals  having  died  en  route  from 
sheer  wealaiess  due  to  lack  of  nourishment.  Stock  in  such  condition 
could  never  withstand  the  motion  incident  to  high  speed  without 
great  discomfort  and  physical  deterioration,  which,  of  course,  comes 
with  it,  and  financial  loss. 

I  do  not  find  in  the  bill  that  it  is  proposed  to  increase  the  rate  to 
be  charged  for  the  extraordinary  speed  demanded,  although  costs  of 
every  description  would  be  immeasureably  increased. 

However,  since  the  speed  proposed  is  impossible  from  any  reason- 
able point  of  view,  I  will  not  enter  upon  that  phase  of  the  question. 
Very  respectfully, 

C.  W.  KouNs      • 
General  Manager  Western  Lines y 

Atchison,  TopeJca  and  Santa  Fe. 

N.  B. — I  beg  to  attach  a  telegram  from  Mr.  J.  E.  Hurley,  Greneral 
Manager  Eastern  Lines,  showing  percentage  of  arrivals  at  varioufi 
market  points  before  opening  hours  of  the  markets.     K. 
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ToPBKA,  Kans.,  February  15,  1910. 
C.  W.  KouNs, 

Care  New  Willard  HoUl,  WaehingUm,  D.  C: 
Your  wire  not  received  until  8.80  this  morning.    Taking  first  week  in  February, 
all  stock  arrived  Kansas  City,  St.  Joe,  and  Chicago  in  time  lor  market  day  of  arrival. 
At  Chicago,  ^  P^  cent  in  time  for  early  market:  at  Kansas  City,  79  per  cent;  St.  Joe, 
54  per  cent.    This  is  fair  criterion  of  our  general  handling. 

J.   E.   HURLBT. 


Wednesday,  February  16,  1910. 
The  committee  this  day  met  at  10  a.  m.,  Hon.  William  H.  Stafford 
presiding. 

STATEMEVT  OF  MB.  THOMAS  F.  BAEEETT,  OF  FHUADELPHU, 
PA.,  FBESIDEET  OF  THE  PHIUPSBTJEO  AND  SUSQUEHAVHA 
VALLEY  BAILBOAD. 

Mr.  Babbett.  Mr.  Chairman  and  gentlemen  of  the  committee, 
through  the  courtesy  of  your  chairman  I  received  in  the  mail  printed 
statements  of  the  record  of  the  hearings  had  before  you  prior  to  this 
time.  So  far  as  I  have  been  able  to  go  through  them  and  make  an 
examination  of  them,  I  find  that  there  have  been  two  persons  so  far 
here  to  present  objections  to  that  feature  of  the  bill  >Yhich  is  under 
consideration  and  which  seeks  to  confer  upon  the  Interstate  Com- 
merce Commission  power  to  regulate  the  issuance  of  stocks  and  bonds. 
I  find  that  the  ground  in  other  matters  has  been  pretty  well  covered, 
but  this  particular  feature  of  the  bill  does  not  seem  to  have  interestea 
the  railroad  corporations  so  much  as  other  features.  But  it  is  of 
peculiar  interest  to  us  because  of  the  fact,  for  instance,  take  the  case 
of  my  own 

Mr.  Bartlett.  Are  you  discussing  the  corporation  bill  or  the  inter- 
state commerce  bill? 

Mr.  Barrett.  I  have  before  me  House  bill  17536,  introduced  by 
Mr.  Townsend;  a  bill.  No.  16312,  introduced  by  Mr.  Mann;  and  I 
also  have  here  for  the  piupose  of  reference  a  Senate  bill  introduced 
by  Mr.  Elkins  which  follows  the  same  Unes  as  the  Townsend  bill  in 
the  House. 

Mr.  Bartlett.  The  Townsend  bill  is  what  we  call  the  ''adminis- 
tration bill." 

Mr.  Barrett.  If  that  is  the  view,  Mr.  Bartlett,  then  I  am  discuss- 
ing the  second  paragraph  of  section  9  of  the  Townsend  bill  and  para- 
graph 13  of  the  Mann  bill. 

I  want  to  say,  gentlemen,  at  the  outset,  in  order  that  I  may  be 
properly  imderstood,  that  I  am  in  favor  or  reasonable  regulation  of 
corporations  engaged  in  interstate  commerce.  I  think  the  principle 
is  a  correct  one.  I  believe,  however,  that  you  are  seeking  to  do 
something  in  this  bill  which  you  have  no  constitutional  right  to  do, 
and  a  thmg  which  I  believe  you  should  not  undertake  to  do  for 
another  purpose.  I  believe  it  is  in  accordance  with  the  genius  and 
the  spirit  of  the  institutions  of  this  country  that  the  separate  States 
shall  oe  allowed,  so  far  as  possible,  or  entirely,  I  should  say,  rather, 
to  regulate  their  own  internal  affairs  in  their  own  way,  without  the 
interference  of  the  Federal  Government.  For  a  corporation,  how- 
ever, engaged  in  interstate  commerce^  or  a  railroad  corporation  whose 
lines  extend  across  several  States,  it  is  very  apparent  that  it  becomes 
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impossible  for  the  state  authorities  to  reach  a  corporation  of  titiat 
character  in  such  a  way  as  to  exercise  effective  control  over  its  affairs, 
and  that  such  a  corporation,  untrammeled  by  any  act  or  relation 
of  commerce^  may  go  on  and  do  things  that  are  detriment^  to  the 
interests  of  the  people  of  the  coimtry  and  which  should  be  made 
unlawful. 

This  feature  of  the  bill  which  I  am  discussing  covers  a  subject 
which  has  already  been  regulated  by  most  of  the  various  States  of  the 
Umon,  and  in  some  instances  they  have  gone  so  far  in  the  attemi>t 
to  regulate  that  subject  and  have  imposed  such  restrictions  that  it 
has  practically  resulted  in  the  destruction  of  new  railroad  enterprises 
in  those  particular  States.  I  refer,  for  example,  to  the  State  ot  New 
York,  with  which  I  happen  to  be  famiUar  because  I  have  in  my  con- 
trol or  organization  some  raihoad  properties  in  New  York  State. 
On  July  1,  1907,  the  law  creating  the  public-service  commission  in 
that  State  went  into  effect.  Previous  to  that  time  there  had  been 
what  you  might  call  a  great  debauch  in  railroad  enterprise  in  New 
York  State.  Millions  of  dollars'  worth  of  stocks  and  bonds  had  been 
issued  against  what  was  purely  blue  sky  and  not  supported  by  any 
substantial  value.  The  result  was  that  there  was  a  wild  clamor 
throughout  the  State  and  throughout  the  other  States  of  the  Union; 
in  fact,  that  was  an  object  lesson  for  the  entire  country,  for  the  pas- 
sage of  a  law  that  would  rebate  and  prevent  just  such  things  as 
happened  in  New  York  State  in  the  Metropolitan  Street  Railway  and 
alhed  companies.  The  people  of  the  State  of  New  York,  when  Gov- 
ernor Hugnes  first  ran  for  governor,  in  1906,  were  practically  a  xmit 
in  favor  of  the  passage  of  that  bill.  It  was  passed.  It  is  a  rather 
strenuous  bill  in  its  terms.  The  pubUc-service  commission,  in  the 
second  district,  was  appointed.  The  second  district  coroprises  all 
that  part  of  New  York  State  outside  of  the  city  of  Greater  New  York, 
and  the  policy  of  the  commission  in  that  district  has  been  such, 
coupled  with  the  operation  of  that  law,  that  it  has  practically  brought 
to  a  standstill  railroad  construction  and  the  organization  or  new  rail- 
road enterprises  in  the  State  of  New  York. 

I  have  a  letter  now  from  the  chairman  of  the  pubUc-service  com- 
mission, a  few  days  old,  in  which  he  tells  me  that  there  is  but  one 
application  now  pending  before  the  pubHc-service  commission  for 
tne  second  district,  which,  as  I  said,  comprises  all  of  the  State  of  New 
York  outside  of  the  city  of  Greater  New  York,  for  what  they  call  a 
certificate  of  pubUc  convenience  and  necessity,  which  the  law  requires 
a  railroad  corporation  must  have  before  it  can  perform  any  public 
acts.  This  appUcation  is  for  the  Buffalo,  Rochester  and  Eastern 
Railroad,  whicn  has  once  been  denied  by  the  public-service  commis- 
sion. 

Mr.  Bartlett.  I  don't  want  to  break  the  thread  of  your  argument, 
but  I  would  Uke  to  understand  what  you  mean  by  that.  I  am  not 
familiar  with  the  New  York  statutes.  You  say  that  there  has  been 
but  one  appHcation  to  do  what? 

Mr.  Barrett.  I  will  explain  that.  There  is  but  one  application 
now  pending  before  the  commission  of  the  second  diatnct,  which 
comprises  all  of  the  State  of  New  York  outside  of  the  city  of  Greater 
New  York,  for  a  certificate  of  public  convenience  and  necessity. 
The  law  which  I  have  referred  to,m  New  York  State,  as  having  taken 
effect  July  1,  1907,  provides  that  a   railroad   corporation   in  that 
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State^  whether  it  is  to  be  operated  by  steam  or  electric  power ,^  must 
secure  from  the  j)ublic-service  commission  what  they  call  a  ''certificate 
of  public  convenience  and  necessity"  before  it  can  do  any  other  cor- 
porate act.  That  certificate  of  public  conyenience  and  necessity  is 
a  prerequisite  before  the  corporation  can  do  anything  except  to  file 
its  apphcation  for  a  charter.  The  public-service  commission,  follow- 
ing the  spirit  of  the  times,  adopted  a  very  conservative  policy  in  the 
matter  or  issuing  stocks  and  lK)nds.  They  proposed  as  a  matter  of 
policy  of  the  commission  what  you  propose  to  enact  into  law  in  the 
second  paragraph  of  section  9  of  the  Mann  bill,  that  no  railroad  cor- 
poration might  imder  their  direction  issue  any  stocks  and  bonds  ex- 
cepting upon  the  simultaneous  payment  in  by  such  corporation  of  the 
par  vsdue  in  cash,  or  property  of  the  cash  value  of  the  par  value,  of 
the  certificates  or  bonds  to  be  issued. 

Mr.  Adamson.  Without  recognizing  for  a  moment  the  power  of 
Congre^  to  have  anything  to  say  what  a  local  corporation  shall  do, 
isn't  it  right  that  when  you  organize  a  corporation  and  issue  stock,  that 
you  shall  receive  as  much  money  as  the  stock  shows  in  the  treasury? 

Mr.  Babbett.  It  is  right  that  you  shall  have  enough  money  in  the 
treasury  of  the  corporation  to  carry  on  the  purposes  lor  which  it  was 
organized. 

Mr.  Adamson.  But  isn't  it  right  that  when  you  organize  as  an  arti- 
ficial person  to  do  business  with  the  world,  holding  out  that  it  is  a 
$100,000  corporation^  that  there  shall  have  been  that  much  assets 
put  into  the  corporation  to  be  represented  by  stock? 

Mr.  Baerett.  I  can  not  subscribe  to  that  as  a  soimd  principle  in 
business  affairs  generally,  but  if  it  is  applied  to  a  railroad  corporation 
by  law  there  is  no  reason  why  it  shoula  not  be  applied  to  all  sorts  of 
corporations. 

Mr.  Adamson.  The  corporation  may  take  a  good  note  from  a  inan, 
and  that  is  an  asset  if  it  is  a  good  note.  Now,  beyond  that,  while  1 
utterly  deny  that  it  is  any  business  of  Congress  to  fool  with  that,  I 
think  you  have  a  right,  having  formed  an  organization  and  issued  that 
much  paid-up  stock,  to  get  fidl  the  credit  you  can  from  selling  bonds 
to  any  amount,  and  it  is  no  business  of  Congress  or  anybody  else  how 
much  credit  you  secure. 

Mr.  Barrett.  I  agree  with  you  as  to  that  last  statement. 

Mi,  Stafford.  Is  there  not  this  distinction  between  a  public- 
service  corporation  and  other  corporations  in  which  you  claim  that 
there  should  be  no  distinction  that  a  public-service  corporation  is 
r^arded  as  a  quasi  public  corporation  whose  affairs  shoula  be  super- 
vised by  the  Grovemment  imaer  which  they  are  doing  business? 

Mr.  Barrett.  That  is  a  fact. 

Mr.  Adamson.  But  there  is  not  a  word  in  the  Constitution — the 
Constitution  authorizes  Congress  to  r^ulate  commerce,  and  under 
that  provision  of  the  Constitution  we  can  look  into  the  practices  and 
rates  charged  by  people  engaged  in  interstate  commerce.  But  if  you 
are  going  to  talk  about  how  much  a  fellow  shall  be  worth,  and  how  he 
shall  raise  his  money,  and  what  credit  he  shall  have,  then  you  might 
as  well  undertake  to  say  what  kind  of  a  coat  he  shall  wear,  and  there 
would  be  just  as  much  sense  in  it. 

Mr.  Barrett.  That  is  correct,  and  I  subscribe  to  that. 

Mr.  Stafford.  But  the  witness  thinks  that  there  is  no  reason  for 
the  Government  exercising  any  supervision  over  railroads  or  any 
other  corporation. 
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Mr.  iVDAMsoN.  There  is  a  fair  distinction  between  what  the  Gov- 
ernment may  learn  about  a  corporation,  what  it  is  doing,  its  practices, 
and  so  on — that  is,  the  Government  may  get  information  of  what  that 
corporation  is  doing  in  order  to  fix  how  much  rate  it  should  charee^ 

.  Mr.  Barrett.  In  order  that  I  may  have  my  views  expressed  neie. 
I  want  to  say  that  this  distinction  may  be  made  between  a  railroad 
corporation  and  other  corporations  generally:  A  railroad  corporati<m 
enjoys  certain  public  francnises ;  that  is,  an  electric  railroad  would  have 
to  puild  its  lines  upon  the  highway  or  through  the  streets  of  a  munici- 
pality, and  that  would  make  it  somewhat  of  a  distinctive  quaai 
pubhc  corporation  because  it  enjoys  distinctive  privileges  granted  to 
it  by  the  municipalities  throiigh  which  it  runs.  Tnat  situaticm 
hardly  appUes  to  the  steam  railroad,  because  it  is  constructed  entirely 
upon  a  private  right  of  way.  it  owns  its  own  property — that  is,  it 
operates  altogether,  practically,  upon  its  own  property,  and  enjovs 
no  franchise  privileges  from  the  State  or  municipality  excepting  the 
charter  which  it  obtains  from  the  State. 

Mr.  Stafford.  Railroad  corporations  are  granted  privileges  which 
are  not  granted  to  the  ordinary  corporation,  are  they  not? 

Mr.  Barrett.  It  is  quite  true  that  railroad  corporations  have 
certain  obligations  imposed  upon  them  as  common  carriers,  but  I  do 
not  see  where  a  railroad  corporation  receives  any  privileges  of  a 
business  character  which  result  to  its  advantage  over  any  other  class 
of  corporations. 

Mr.  Bartlett.  It  occurs  to  me — I  don't  want  to  interrupt  the 
thread  of  your  argument  or  suggest  what  line  you  shall  pursue — ^but 
it  occurs  to  me  that  the  constitutional  question  which  I  apprehend  is 
going  to  be  raised  ought  not  to  be  mixed  up  with  any  proposition 
that  Congress  has  not  a  right,  or  the  State,  or  authority — the  sover- 
eign— the  right  to  regulate  a  railroad  corporation,  or  what  you  call 
a  pubUc-service  corporation,  which  has  been  granted  a  charter  not 
simply  to  cany  on  ousiness,  but  to  exercise  a  part  of  the  functions 
of  a  sovereign  in  that  it  can  condemn  the  property  for  its  right  of  way 
and  charge  tolls.  That  question  has  all  oeen  thrashed  out  both  in 
England  and  in  this  country,  and  I  thought  that  even  the  railroad 
men  had  come  to  the  conclusion,  which  you  opened  your  argument 
with,  that  thev  conceded  the  right  of  Cor^ess  to  regulate  interstate 
commerce  ana  thereby  regulate  the  practices  and  rights  of  railroads; 
but  you  are  going  to  contend  that  it  did  not  have  tne  right  te  regu- 
late the  issuance  of  stock,  and  I  thought,  of  course,  that  the  issuance 
of  stock  becomes  a  matter  of  commerce  or  regulation  of  commerce. 

Mr.  Barrett.  That  is  exactly  what  I  have  in  my  memorandum. 

Mr.  Bartlett.  I  beg  your  pardon  for  interrupting  you. 

Mr.  Barrett.  But  I  was  answering  the  various  suggestions  made 
by  members  of  the  committee. 

Mr.  Adamson.  A  State  may  grant  a  charter  to  do  a  great  many 
things  that  Congress  can  not  interfere  with  imder  the  provision  to 
regulate  interstate  commerce. 

Mr.  Barrett.  I  don't  believe  that  the  Federal  Government  has 
any  right  or  power  to  regulate  the  issuance  of  stocks  and  bonds  of 
railroad  corporations.  I  think  that  they  have  a  right  to  regulate 
every  act  which  is  in  its  character  interstate.  A  railroad  corpora- 
tion draws  its  corporate  powers  from  its  charter,  issued  under  the 
laws  of  the  State,  including  what  Mr.  Bartlett  refers  to  as  the  right 
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of  eminent  domain  and  the  taking  of  private  property  where  needed. 
Now,  if  that  is  true,  it  does  not  seem  to  me  that  it  wias  one  of  the 
powers  conferred  upon  the  Federal  Government  in  the  Constitution 
that  it  should  extend  its  arm  inside  the  boundaries  of  a  State  and 
take  away  from  that  State  the  right  to  regulate  its  affairs  as  it  sees  fit. 

Mr.  Bartlett.  Which  is  regulation  by  police  powers. 

Mr.  Barrett.  That  is  right.  There  are  certain  police  powers 
exercised  by  the  Federal  Government  all  over  the  country,  wnich  is 
a  principle  to  which  we  must  submit,  but  there  is  a  wide  distinction 
between  the  exercise  of  ordinarv  police  powers  and  the  taking  out 
of  the  hands  of  the  people  in  tne  sevieral  States  the  right  of  mcor- 
porating  their  railroads  and  limiting  the  amount  of  stocks  and  bonds 
that  they  may  issue. 

Mr.  Adamson.  The  Federal  Government  can  have  nothing  on  earth 
to  do  with  that  police  power,  and  it  can  only  regulate  the  practices 
and  rates  of  interstate  transportation. 

Mr.  Barrett.  I  mean  the  broader  interpretation  of  the  police 
powers,  to  carry  on  the  functions  of  the  Government  in  the  execution 
of  any  administrative  powers  or  functions  which  the  Government 
sees  nt  and  which  is  in  a  general  sense  covered  by  that  expression. 
Of  course  there  is  a  wide  distinction  between  police  powers  and  an 
execution  issued,  and  things  of  that  sort. 

As  I  find  myself  more  in  accordance  with  the  views  of  the  commit- 
tee than  I  expected  to  when  I  came  here,  I  will  ^o  on  with  my  argu- 
ment. 

Mr.  Bartlett.  Do  not  take  that  for  granted,  because  there  hap- 
pens to  be  here  a  minority  of  the  committee  >vho  seem  to  agree  with 
you. 

Mr.  Barrett.  I  mean  the  members  of  the  committee  present, 
and  upon  these  constitutional  questions  only.  My  principal  object 
in  appearing  before  you  gentlemen  is  to  call  your  attention,  leaving 
out  tne  constitutional  Question,  to  what  I  believe  would  be  an  injus- 
tice, if  this  feature  of  tnese  various  bills  should  become  a  law,  upon 
railroads  located  wholly  within  the  limits  and  boundaries  of  the  State. 
I  subscribe  wholly  to  the  view  that  the  Federal  Government  has  no 
power  to  exercise  supervision  over  railroad  lines  that  are  wholly 
located  within  the  boundaries  of  the  State,  excepting  so  far  as  such 
railroads  may  in  their  interchange  of  traffic  witli  other  carriers  do 
certain  acts  of  interstate  commerce.  Say  if  a  railroad  in  Pennsyl- 
vania takes  a  carload  of  lumber  to  New  York  City,  lumber  which 
originates  on  its  line,  carries  it  to  the  connecting  carrier,  and  they 
take  it  on  to  New  York  City;  I  think  that,  gentlemen,  is  a  joint  act 
which  is  interstate. 

Mr.  Stafford.  Are  the  provisions  of  the  New  York  statutes  limit- 
ing the  authority  to  issue  stocks  and  bonds  the  same  as  the  provisions 
of  this  bill? 

Mr.  Barrett.  No,  sir;  the  New  York  statute,  which  is  referred  to 
commonly  as  the  public  utilities  act  of  New  York,  does  not  place 
any  hmit  upon  the  issue  of  stocks  and  bonda  which  may  be  made  by 
a  corporation.  It  simply  confers  upon  the  commission  discretionary 
powers,  and  the  mortgage  securing  the  bonds  must  be  approved  and 
the  amount  of  stock  which  may  be  issued  by  the  company  must  be 
approved  by  the  commission  before  they  are  legally  issued. 

Mr.  Bartlett.  That  is  the  same  as  we  have  m  Georgia. 
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Mr.  Babrett.  It  is  a  discretionary  power  of  the  commission. 

Mr.  Stafford.  Are  you  acquainted  with  the  provision  in  the  Mas- 
sachusetts statute?     . 

Mr.  Barrett.  I  am,  in  a  general  way.  We  have  never  had  any 
experience  in  that  State  in  raiht>ad  construction  and  organization, 
and  therefore  I  have  only  a  general  knowledge  of  it. 

Mr.  Stafford.  It  has  been  represented  tliat  their  provision  has 
worked  satisfactorily  as  to  the  Duilding  and  protectmg  of  public 
utilities. 

Mr.  Barrett.  That  is  not  mj  understanding.  The  law  has  been 
very  detrimental,  as  I  understand  it,  in  Massachusetts,  to  the  buildinjg 
of  new  railroads.  Of  course  Massachusetts  is  a  small  State,  and  it 
is  pretty  well  developed  as  it  is,  but  without  having  anything  at  hand 
to  support  my  views  upon  this  subject  outside  of  information  which 
I  have  gotten  together  from  common  hearsay,  I  would  say  that  my 
understanding  is  that  the  State  of  Massachusetts  has  recently,  as  an 
inducement  to  the  construction  and  building  of  new  railroads  or 
public-service  corporations,  through  its  commission,  made  a  ruling 
allowing  such  corporation  to  issue  an  amount  of  stock  in  addition 
to  or  in  excess  of  cost  of  construction  of  the  road,  which  would  be 
purely  water,  to  the  amount  of  50  per  cent,  I  believe,  of  the  cost  of 
the  property.  I  am  not  familiar  with  the  law  of  Massachusetts,  but 
I  think  perhaps  that  the  power  there  may  be  discretionary  as  to  what 
the  commission  may  do. 

Mr.  Peters.  Have  you  a  more  specific  reference  to  that  ruling? 

Mr.  Barrett.  I  have  not.  I  was  going  on  to  say  that  it  was 
simply  a  matter  of  hearsay,  and  I  am  not  prepared  with  documentary 
evidence  to  offer.  The  pubUc-service  corporations  of  Massachusetts, 
I  know  from  general  knowledge,  have  not  developed,  have  not 
progressed,  nor  been  as  successml  as  they  have  been  in  some  other 
States.  A  few  years  ago  there  was  more  reorganization  of  street 
railroads  in  the  State  of  Massachusetts,  I  understand,  than  most  any 
other  section  of  the  country.  The  commission  had  limited  public- 
service  corporations  in  the  matter  of  issuing  of  stocks  and  bonds  so 
closely  that  they  were  unable  to  get  out  sufficient  amounts  of  capital 
to  give  their  companies  a  good,  lusty,  healthy  growth.  That  is  a 
matter  of  general  knowledge  which  comes  to  me  from  being  engaged 
in  the  business,  rather  than  being  supported  by  proof. 

Mr.  Peters.  Excuse  me,  but  why  wouldn't  tliat  tend  to  prevent 
the  reorganization  if  the  amount  is  limited? 

Mr.  Barrett.  That  is  the  imfortunate  view  taken  by  persons  who 
are  not  thoroughly  acquainted  with  the  practical  workings  of  railroad 
organization.  One  of  the  worst  things  that  can  happen  to  a  railroad 
corporation  is  not  to  be  able  to  grow;  not  to  have  such  elasticity  to 
its  growth  as  to  be  able  to  use  its  securities  and  its  machinery  when 
demand  requires  it. 

Mr.  Adamson.  For  your  own  safety,  I  feel  it  my  duty  to  inform  j'ou 
that  the  Member  who  has  been  addressing  you  comes  from  Massa- 
chusetts, and  you  may  b6  on  dangerous  ground. 

Mr.  Barrett.  I  appreciate  the  interest  that  he  takes  in  the  sub- 
ject. When  I  referred  to  the  State  of  Massachusetts,  I  surmised 
that  he  was  particularly  interested  in  that  Commonwealth.  How- 
ever, this  is  a  fact*  the  public-service  commissions,  such  as  exist  in 
New  York  State,  Ma.ssachusetts,  Texas,  and  elsewhere,  are  usually 
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composed  of  men  who  are  not  practical  railroad  men,  and  unfortu- 
nately in  harmony  with  a  great  percentage  of  the  population  of  the 
country.  They  assume  their  position  very  often  with  the  same 
amount  of  prejudice  that  a  good  many  other  individuals  entertain 
against  railroad  corporations  and  the  methods  of  railroad  men.  Un- 
derstand we  have  been  very  much  abused  in  the  public  press  in  the 
last  few  years,  caused  by  doing  some  very  bad  things,  so  tnat  it  often 
occurs  that  inexperienced  men  who  serve  upon  commissions  of  that 
character  do  not  understand,  they  have  no  intimate  knowledge  of 
the  principles  involved  in  the  work  carried  on,  and  are  liable  to 
arbitrarily  exercise  a  power  which  they  consider  for  the  pubUc  good 
and  the  good  of  the  corporation,  but  wnich  often  develops  things  that 
are  very  destructive. 

Now,  it  has  not  been  a  good  thing  for  the  State  of  New  York  nor 
the  people  of  New  York  that  they  secured  ihe  passage  of  the  bill 
whicn  tney  call  the  pubUc  utilities  act,  because  railroad  construction 
in  the  State  of  New  York,  railroad  extension  and  railroad  develop- 
ment generally^  outside  of  improvements  made  by  the  existing  rail- 
road fines  in  mcreasing  equipment  and  so  forth,  has  practically 
been  stopped.  It  is  not  to  the  interest  of  the  people  of  a  State  to 
stop  their  internal  development,  the  strangling  of  tnat  which  would 
increase  their  prosperity.  There  are  in  the  State  of  New  York, 
outside  of  New  York  City,  milhons  of  dollars  invested  every  year 
in  railroad  securities,  but  that  is  being  sent  into  Canada  and  to  the 
other  States  of  the  Union  for  investment  where  things  are  more 
liberal;  from  New  York  State  to  Central  and  South  America  and  to 
Mexico.  It  is  fair  to  assume  that  the  increase  of  public  service 
utilities  in  that  State  would  induce  considerable  of  tnat  capital  to 
remain  at  home  and  be  invested  in  a  way  which  would  result  in  the 
formation  of  such  corporations  as  would  be  of  great  value  to  the 
State,  but  that  has  been  greatly  retarded  by  the  effect  of  the  law 
governing  the  policy  of  the  commission. 

Not  long  ago,  if  we  take  what  the  newspapers  say,  and  if  the  news- 
papers accurately  express  what  took  place,  a  committee  of  citizens 
from  a  locaUty  in  northern  New  York  visited  Mr.  President  Thomas, 
of  the  Lehigh  Valley  Railroad,  with  the  request  that  he  induce  a  com- 
pany to  construct  an  extension  of  their  road  through  their  locaUty . 
and  the  answer  which  they  received  was — I  have  a  memorandum  of 
it  here — to  the  effect  that  investors  will  not  put  their  money  into  any 
venture  where  they  are  not  to  make  over  5  or  6  per  cent,  and  where 
they  are  more  likely  to  get  a  much  smaller  return,  or  none  at  all. 
The  reason  given  was  that  it  was  easy  for  them  to  find  a  more  in- 
viting field  for  their  capital,  and  I  think  that  expresses  a  literal  truth. 
Take,  for  instance,  tne  operation  of  this  law,  leaving  out  the  con- 
stitutional questions,  and  let  us  ask  if  the  Federal  Government  has 
a  right  to  go  inside  of  the  boundaries  of  a  State  and  undertake  to 
assist  in  reflating  the  internal  affairs  of  that  State,  and  if  it  has  a 
right  to  limit  the  amount  of  stocks  and  bonds  which  even  a  railroad 
whose  lines  are  located  wholly  in  that  State  may  issue  and  are  not 
controlled  by  the  interstate-commerce  law. 

Now,  let  us  take  the  State  of  Temiessee,  for  example.  It  is  desired 
by  the  citizens  of  a  certain  locality  in  one  portion  of  the  State,  in  order 
that  they  may  improve  that  section  of  the  State  where  there  may  be 
considerable  coal,  oil,  or  lumber,  or  a  section  that  may  adapt  itself  readily 
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to  agricultural  development  if  opened  up,  to  get  together  and  oi^anize 
themselves  into  a  company,  make  their  survey,  adopt  a  location,  and 
have  all  the  features  of  their  construction  of  the  railroad  properly 
figured  out,  and  they  go  out  to  the  outside  world  with  their  prospectus 
for  the  purpose  of  attracting  capital  to  enter  into  the  enterprise. 
They  say  to  the  man  whom  they  are  trying  to  interest :  "  This  is  a  good 
enterprise ;  it  opens  up  a  large  section  of  our  State  teeming  witii  nat- 
ural wealth  which  shomd  be  oeveloped,  and  we  want  you  to  come  along 
and  put  your  money  in  and  help  develop  that  part  of  our  State. 

"Well,  he  says,  ''but  I  can  only  get  5  or  6  per  cent  ui)on  my 
investment  if  I  put  my  money  in  there.''  He  says:  "If  I  join  with 
you  in  this  work  of  developing  that  part  of  your  State,  then  I  take 
considerable  risk — a  great  speculative  risk — and  I  am  not  willing  to 
do  that;  I  am  not  willing  to  invest  my  capital,  let  it  go  dovm  mto 
your  State  and  be  handled  by  your  local  people,  for  merely  6  per 
cent  upon  my  investment,"  or  whatever  the  rate  of  income  may  oe. 
"I  can  loan  my  money  upon  a  mortgage,  or  I  can  invest  in  a  fixed 
annuity  or  some  other  form  of  investment  where  I  know  it  is  safe." 

Now,  let  us  follow  that  example  a  little  further  and  take  another 
view  of  that  case.  Suppose  this  railroud  has  financed  itself  and  has 
been  constructed  and  vou  have  opened  up  that  section  of  the  State. 
The  construction  of  the  railroad  has  attracted  settlers,  the  opening 
up  of  the  coal  mines  and  the  manufacture  of  lumber  and  the  devel- 
opment of  agricultural  lands  have  practically  developed  that  section, 
and  that  is  Followed  by  a  general  enhancement  of  tlie  values  of  real 
estate  and  of  eveiything.  Is  it  right  that  the  men  who  put  their 
money  into  the  coiporation,  who  took  the  risk  involved  in  tne  build- 
ing of  that  railroad,  should  not  be  permitted  to  participate  in  the 
eimancement  of  values  which  has  followed  and  the  development 
which  has  been  caused  by  their  grit  and  courage  in  coming  in  there 
and  making  that  investment  and  in  opening  up  that  section  of  the 
country  ?  Take,  for  instance,  a  town  site  laid  out  by  speculators,  and 
a  bank  has  been  established  there.  In  the  beginning  the  bank  was 
a  small  affair,  and  the  stock  probably  was  not  worth  par  value;  but  in 
the  course  of  a  few  years  the  stock  has  doubled  in  value  because  of 
the  increase  in  returns;  then  I  say  that  likewise  the  same  principle  may 
be  applied  to  a  diT  goods  store  that  might  be  located  there,  or  any- 
thing of  that  kincl.  I  contend  that  it  is  fair  to  say  that  a  man  who 
has  the  grit  and  enterprise  to  take  the  initiative  and  to  risk  his  capi- 
tal and  make  those  investments  profitable  should  be  permitted  to 
participate  in  the  enhancement  which  follows. 

Mr.  Kennedy.  The  argument  is  to  keep  him  from  taking  it  all, 
by  simply  adding  to  his  stock,  which  practically  represented  the 
growth  in  all  the  country- — by  adding  that  much  to  his  stock  every 
now  and  then. 

Mr.  Barrett.  I  was  discussing  the  case  of  one  small  railroad.  In 
order  to  go  into  the  matter  along  the  lines  which  you  suggest,  I  will 
say  that  perhaps  that  railroad  in  the  course  of  time,  if  it  succeeds, 
will  extend  itself  50  miles  farther,  and  after  a  while  it  will  extend  itself 
another  50  miles,  and  after  a  while  it  will  become  a  trunk  line,  when, 
of  course,  it  becomes  reasonably  the  subject  of  intei-state  regulation; 
but  I  do  not  think  that  Congress  has  the  power  to  regulate  the  issu- 
ance of  stocks  and  bonds.  I  think  that  ls  a  power  inherent  in  the 
sovereignty  whicli  granted  the  charter  and  under  which  its  life  was 
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given.  I  think,  however,  it  has  the  power  to  regulate  rates  and  all 
other  acts  of  interstate  commerce. 

Mr.  Kennedy.  There  is  another  theory  that  is  set  forth  in  some  of 
the  decisions,  that  a  railroad  is  a  mere  public  highway,  and  that  one 
of  the  ways  a  public  builds  a  highway  is  to  grant  a  contract  upon  the 
part  of  the  puolic  with  a  corporation;  and  after  it  shall  have  built  a 
public  highway  between  designated  points — a  specified  pubUc  high- 
way— shall  have  the  right  to  take  a  reasonable  toll  over  that  highway 
to  compensate  it  for  doing  the  public  work.  That  is  one  idea  of  the 
railroaa  that  has  been  supported  by  very  respectable  authority,  the 
supreme  court  of  the  State  of  Pennsylvania,  in  the  case  in  which 
Jeremiah  S.  Black  announced  the  decision  back  in  1856.  Now,  if 
that  be  the  correct  idea  of  the  railroad^  it  is  manifestly  very  important 
that  there  should  not  be  water  put  into  the  stock  of  the  railroads, 
if  the  public's  contract  with  the  corporation  in  building  that  road  be, 
as  he  defined  it  in  that  case,  an  agreement  that  the  corporation  should 
hold  control  of  the  highway  forever,  taking  a  reasonable  compen- 
satory toll  forever  to  compensate  them  for  building  the  road. 

Mr.  Miller.  But  another  court  has  taken  a  contrary  view,  however. 

Mr.  Kennedy.  There  has  no  court  held  to  the  contrary,  that  I 
know  of. 

Mr.  Barrett.  Yet  I  don't  believe  that  that  covers  exactly  the 
Question  of  the  lawful  right  of  the  General  Government  to  exercise 
tW  supervision  over  stocks  and  bonds. 

Mr.  Kennedy.  Here  is  another  feature:  If  the  National  legisla- 
ture had  never  asserted  their  right  to  regulate  a  railroad  wholly 
within  a  State,  so  that  that  question  has  never  yet  been  before  the 
courts,  as  I  understand  it,  we  have  limited  what  we  have  attempted 
to  do  by  not  attempting  to  regulate  railroads  wholly  in  a  State. 

Mr.  Adamson.  I  am  not  aware  that  the  courts  have  ever  held 
that  the  regulation  of  commerce  carried  with  it  the  authority  of 
the  Federal  Government  to  go  into  all  of  the  States  and  prescribe  how 
and  what  stocks  and  bonds  a  local  corporation  shall  issue.  ' 

Mr.  Barrett.  That  is  a  view  that  I  heartily  subscribe  to. 

Mr.  Adamson.  They  may  get  information  about  watered  stock, 
and  they  may  fix  rates  accordingly,  but  it  is  not  necessary  for  them 
to  undertake  to  run  those  corporations  in  order  that  they  may  know 
just  how  much  the  rates  ought  to  be. 

Mr.  Barrett.  I  have  a  reason  for  referring  to  the  subject  of  the 
railroad  located  wholly  within  the  boundaries  of  a  State.  I  find 
in  part  11  of  tlie  hearings  a  question  that  was  propounded  by  Mr. 
Ricmardson  to  Mr.  Byrne,  of  New  York,  as  to  what  effect  the  passage 
of  this  act  would  probably  have  upon  railroads  located  wholly  withm 
the  boundaries  of  a  State. 

Mr.  Richardson.  And  carry  out  the  provisions  of  the  charter 
granted  to  them  by  the  State,  both  as  to  reorganization  and  con- 
solidation— how  do  you  answer  that  question? 

Mr.  Barrett.  I  answer  that  I  don't  believe  that  the  Federal 
Government  has  any  right,  under  the  spirit  of  our  institutions,  or 
any  constitutional  right,  to  invade  the  territory  of  a  State  and  to 
interfere  in  any  way  with  the  regulation  of  its  internal  affairs. 

Mr.  Richardson.  But  does  it  not  go  further  than  that?  If  a 
charter,  as  you  know  very  well,  no  doubt,  can  not  be  granted  by 
the  Federal  Gk)vernment  for  any  purpose,  can  States  gi-ant  those 
charters? 
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Mr.  Kennedy.  Tha^  is  a  question. 

Mr.  RiCHABDSON.  If  the  railroads  comply  with  the  charters 
panted,  and  the  charters  ^ye  them  authority  to  effect  a  reorganiza- 
tion or  to  consoUdate,  and  that  reorganization  or  consoUdation  does 
not  take  place  imtil  the  Federal  Government  has  issued  a  charter 
to  that  railroad,  wouldn't  it  be  a  fraud  upon  the  stockholders  and 
the  bondholders  because  it  would  null  their  property  and  defeat  their 
purpose? 

Mr.  Barrett.  I  think  it  undoubtedly  would  be  as  you  surest, 
but  you  suggest  rather  a  charter  being  granted  by  the  National 
Government  to  a  railroad. 

Mr.  Richardson.  You  know  that  the  President  of  the  United 
States  is  setting  forth  that  as  his  desire,  but  we  do  not  say  that  it 
is  goin^to  be  done. 

Mr.  Barrett.  I  did  not  understand  that  the  President  had  made 
any  recommendation  with  respect  to  the  National  Government  issu- 
ing charters  to  railroad  companies. 

Mr.  Richardson.  Well,  the  Attorney-General  of  the  United 
States — it  is  a  pubUc  matter,  and  the  bill  has  been  introduced. 

Mr.  Barrett.  I  don't  think  it  is  good  policy^  and  I  do  not  believe 
it  is  good  law.  There  has  been  a  great  oiscussion  upon  that  subject 
in  the  earUer  history  of  the  country. 

Mr.  Richardson.  And  that  goes  very  strongly  toward  the  con- 
solidation of  this  Government. 

Mr.  Barrett.  Yes,  it  has  a  centralizing  tendency  which  ought  to 
be  checked  now  rather  than  allowed  to  go  further  on,  and  I  do  not 
mean  that  as  a  criticism  of  the  poUcy  of  the  administration,  and  it 
does  not  refer  to  the  President's  message  or  to  any  of  his  recom- 
mendations. It  is  simply  an  individual  opinion  of  mine  that  we  all 
like  to  hold  and  once  m  a  while  express.  But  the  question  of  the 
right  of  the  General  Government  to  issue  charters  to  any  sort  of 
corporation,  even  a  national  bank,  as  you  will  remember,  was  one 
of  the  questions  that  was  very  warmly  contested  in  the  early  history 
of  the  country. 

Mr.  Bartlett.  And  some  of  us  have  the  idea  that  they  haven't 
the  right  yet. 

Mr.  Barrett.  It  was  not  intended  by  the  framers  of  the  Constitu- 
tion to  confer  that  right.  I  think  anyone  who  reads  impartially  will 
agree. 

Mr.  Kennedy.  It  would  not  be  a  stretch  of  our  ideas  of  right  to 
suppose  that  under  the  power  to  regulate  commerce  the  National 
Government  would  have  the  power  to  regulate  the  building  of  a  high- 
way to  f  aciUtate  commerce  in  a  State.  Is  the  building  of  a  highway 
an  interference  with  the  internal  affairs  of  a  State  withm  our  National 
Constitution  exclusively? 

Mr.  Barrett.  I  think  that  in  answering  that  question,  that  the 
difference  must  be  more  clearly  defined  between  a  railroaid  and  an 
ordinary  highway.  I  suppose  that  that  suggestion  has  some  reference 
to  the  Clause  of  the  Constitution  which  gives  the  Government  author- 
ity over  highways  and  post-roads,  but  there  is  a  great  difference 
between  a  highway  as  it  was  known  in  those  days  when  the  Constitu- 
tion was  framed  and  before  we  had  railroads,  and  the  railroad  cor- 
poration of  to-day.  While  it  is  quasi  public  in  its  character,  it  is 
really  private  property  in  its  ownership. 
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Mr.  Kennedy.  In  my  judgment  there  is  nothing  private  about  it. 
All  the  directors  of  a  raihroa^  and  all  the  stockholders  behind  them 
have  no  right  to  use  it  as  private  property. 

Mr.  Barbett.  I  mean  private  property  in  the  sense  that  it  is  pri- 
vately owned. 

Mr.  Bjjnnedy.  It  is  held  as  a  mere  naked  trust  for  the  public. 

Mr.  Adamson.  That  is  true;  but  the  jurisdiction  of  tne  trust  is 
aiiother  Question.  It  is  in  trust  for  the  public,  but  under  the  forma- 
tion of  this  Government  a  local  government  can  look  after  those 
things.  While  I  am  not  squeamish,  and  I  am  not  going  to  call  out 
an  army  to  defend  the  doctrine  of  state  rights,  yet  I  do  not  beUeve 
that  we  should  overburden  the  Greneral  Government  by  giving  our 
attention  to  those  things  that  we  have  no  right  or  duty  to  attend  to. 

Mr.  Richardson.  The  railroads  are  quasi  public  property,  and  it 
has  never  been  defined  otherwise. 

Mr.  Barrett.  I  think  the  directors  or  the  trustees  of  a  railroad  cor- 
poration are,  as  the  gentleman  suggested,  invested  with  a  trust  which 
represents  the  stoclmolders  and  tne  bondholders  of  the  corporation, 
and  that  the  stockholders  and  the  bondholders  of  that  corporation 
are  the  owners  of  that  private  corporation  which  exercises  quasi 
public  functions  as  a  earner  of  freight,  passengers,  and  so  forth,  and 
it  is  properly  and  only  a  trust  subject  to  special  statutes  which  define 
its  duties  as  a  common  carrier. 

Now,  I  do  not  want  to  take  up  an  unreasonable  amount  of  your 
time,  but  what  properly  brings  me  before  you  is  this:  The  property 
imder  my  control,  at  least  that  which  I  have  general  control  over, 
would  be  injuriously  affected  by  this  statute  in  this  way:  The  bill 
does  not  expressly  except,  as  it  should,  from  its  operation  railroad 
lines  located  wholly  withm  the  boundaries  of  a  State,  and  on  that 
account  it  leaves,  as  has  already  been  developed  here  in  this  dis- 
cussion and  in  the  various  hearings  before  you,  a  question  as  to  how 
far  the  Interstate  Commerce  Commission  might  go  imder  this  bill 
in  seeking  to  regulate  the  affairs  of  those  corporations  located  wholly 
within  the  boimdaries  of  a  State. 

Mr.  Richardson.  I  do  not  agree  with  you.  I  do  not  think  there 
is  any  apprehension  about  this  law  being  confined  to  any  common 
carrier  commencing  in  a  State  and  ending  in  a  State,  and  having  no 
interstate  commerce.  Surely  this  committee  or  Congress  would  not 
undertake  to  do  such  a  thing  as  that,  and  I  do  not  think  there  should 
be  any  apprehension  about  that. 

Mr.  Barrett.  I  should  be  glad  if  the  committee  would  take  that 
view  of  it. 

Mr.  Richardson.  I  don't  think  there  is  any  question  about  the 
committee  taking  that  view  of  it. 

Mr.  Barrett.  That  distinction  is  clear  in  the  minds  of  all  who 
have  discussed  this  bill,  and  the  thing  which  I  would  like  to  see 
cleared  up  is  that  there  is  a  distinction.  I  notice  in  the  Elkins  bill 
that  that  bill  does  expressly  except  from  its  operations  electric  street 
railroads,  electric  lines,  and  I  see  no  reason  why  it  should  not  be 
so  expressed  here. 

Mr.  Richardson.  I  believe  this  committee  does  not  except  the 
electric  lines  from  this  bill,  the  taking  of  them  out. 

Mr.  Barrett.  It  seems  to  me  that  it  should  except  small  railroads, 
for  otherwise  there  may  be  a  cloud.  We  have  at  this  time  the 
refinancing  of  a  number  of  railroad  corporations  that  come  into 
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Mr.  Kennedy.  Do  you  think  that  by  excluding  electric  lines  we 
would  go  against  the  rule  in  regard  to  classes? 

Mr.  Barrett.  I  think,  if  I  understand  the  object  of  this  bill,  it  is 
to  reach  interstate  carriers  only. 

Mr.  Kennedy.  Suppose  the  carrier  now  operates  with  one  class  of 
power,  and  that  is  electricity  in  place  of  steam,  would  that  be  a  proper 
classification? 

Mr.  Barrett.  That  would  not  create  a  classification. 

Mr.  Kennedy.  Then  we  could  not  except  them. 

Mr.  Barrett.  Not  if  they  are  in  interstate,  because  the  question 
of  steam,  electricity,  or  the  mule  does  not  fix  tneir  character;  they  are 
railroads  engaged  in  interstate  commerce  nevertheless. 

Mr.  Kennedy.  We  could  not,  under  the  guise  of  simply  designating 
which  should  be  aflFected,  exclude  on  any  such  classification  as  that. 

Mr.  Barrett.  No,  sir;  because  many  of  the  larger  railroad  corpo- 
rations now  have  imder  consideration  tne  electrification  of  their  lines, 
and  a  part  of  them  at  least  extend  over  the  boundaries  of  the  State — 
they  take  off  the  steam  power  and  they  take  on  the  electric  power. 
So  that  does  not  change  the  business  which  they  transact.  But  I 
think  that  this  bill,  in  order  to  clean  up  that  situation,  in  order  that 
we  may  go  on  without  a  cloud  hanging  over  us,  should  expressly 
except  from  its  operations  electric  lines,  and  steam  railroads  located 
wholly  within  the  boundaries  of  a  state. 

Mr.  Miller.  And  not  engaged  in  interstate  commerce? 

Mr.  Barrett.  Not  engaged  in  interstate  commerce  excepting  in 
their  joint  character  as  common  carriers.  As  I  stated  awhile  ago,  if 
my  railroad  in  Pennsylvania  takes  a  carload  of  lumber,  and  another 
carrier  takes  it  at  a  connecting  point  and  carries  it  on  to  New  York 
City,  that  is  an  act  of  interstate  commerce,  but  it  is  only  incidental 
to  the  exercise  of  its  general  business. 

Mr.  Miller.  But  where  can  you  draw  the  line  of  exception? 

Mr.  Barrett.  By  applying  this  bill  directly  to  the  transactions 
which  are  interstate  in  their  character;  for  instance,  if  a  carload  of 
lumber  is  shipped  from  a  point  on  my  railroad  to  the  city  of  Phila- 
delphia, that  is  intrastate  transportation,  and  does  not  in  any  way 
involve  the  question  of  interstate  transportation.  On  the  other 
hand,  if  we  contract  to  carry  freight  or  passengers  outside  of  the 
limits  of  our  State  upon  a  joint  contract  made  with  the  other  carriers 
with  which  we  connect,  then  to  that  extent  it  is  interstate  commerce, 
and  there  is  a  distinction  which  I  think  is  perfectly  plain. 

Mr.  Kennedy.  We  had  before  our  comnuttee,  I  think  on  yesterdav, 
some  gentlemen  who  wanted  the  law  to  provide  that  railroads  whollv 
within  a  State  should  have  the  right  to  have  loint  rates  made  with 
steam  raikoads,  so  that  they  comd  compel,  through  the  Interstate 
Commerce  Commission,  the  formation  of  collections  with  other  lines 
of  railroad. 

Mr.  Barrett.  If  that  was  so,  that  would  become  a  subject  of  inter- 
state commerce,  and  the  commission  would  probably  have  juris- 
diction over  it,  but  a  small  railroad  located  wholly  within  the  boimda- 
ries  of  a  State  has  a  sort  of  double  character  in  that  capacity. 

Mr.  Kennedy.  Could  it  enter  into  a  joint  rate  without  becoming 
an  interstate  carrier,  if  the  roads  with  which  it  contracts  or  arranges 
a  joint  rate  crosses  the  state  lines? 
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Mr.  Barrett.  It  could  do  so  without  becoming  an  instrument  of 
interstate  commerce,  excepting  in  so  far  as  that  particular  contract 
is  concerned.    There  are  other  contracts  of  a  similar  character. 

Mr.  Kennedy.  Its  character,  in  your  judgment,  would  change 
every  time  it  had  something  on  it  to  go  out  of  the  State? 

Mr.  Barrett.  I  think  that  if  a  crime  is  committed  on  the  hi^h  se^s 
within  3  miles  of  land  that  it  might  properly  be  a  crime  punishable 
by  the  federal  authorities,  whereas  if  it  occurred  wholly  within  the 
boundaries  of  a  State  it  would  be  entirely  different,  and  the  difference 
is  in  the  time  of  the  transaction. 

Mr.  Kennedy.  But  we  are  driving  along  in  the  dark  if  the  character 
of  this  road  is  not  determined  by  every  transaction  or  everjr  shipment 
over  it.  This,  it  is  true,  has  not  been  before  the  courts  in  exactly 
the  shape  we  are  now  discussing,  but  don't  you  think  that  the  courts 
will  hold  that  its  character  is  determined  by  what  it  is  available  for, 
rather  than  what  it  is  actually  doing  at  anv  particular  time? 

Mr.  Barrett.  Taking  that  view  of  it,  then,  it  is  available  for  two 
purposes,  for  intrastate  commerce  or  interstate  commerce,  as  the  co^- 
tract  which  it  makes  requires ;  it  has  a  dual  capacity.  In  its  contrjaet 
with  the  other  carriers,  where  they  make  a  jomt  rate  to  points  out  of 
the  State,  it  would  be  doing  an  act  of  interstate  commerce.  In  all  its 
other  relations  and  respects  it  is  properly  under  the  supervision  of 
tk^  Interstate  Commerce  Commission  so  far  as  its  interstate  contracts 
are  concerned,  and  properly  outside  of  the  jurisdiction  of  that  com- 
mission  so  far  as  its  intrastate  business  is  concerned. 

Mr.  Kennedy.  Oh,  but  as  to  its  financing,  if  it  comes  within  the 
category  of  interstate  carriers,  why  should  it  be  excepted  from  any 
rule  that  we  shoilld  make  here  ? 

Mr.  Barrett.  Because  of  its  being  incorporated  under  the  laws 
of  a  separate  State.  I  contend  that  the  right  to  issue  stock  and  bonds 
is  an  inherent  power  under  its  charter  granted  by  the  State,  and  which 
power  can  be  given  or  taken  away  only  W  the  authority  under  whicb 
it  was  created ;  and  therefore  that  the  Federal  Government  has  no 
legal  power  under  which  it  could  take  hold  of  that  company  as  a  purely 
local  corporation  inside  of  the  boundaries  of  a  State  and  interfwe 
with  that  State  in  its  regulation  of  its  own  internal  affairs  by  saying 
how  much  that  railroad  may  issue  in  the  way  of  bonds  and  stocks, 
when  it  is  incorporated  and  derives  its  life  and  powers  under  the  laws 
of  that  State.  If  it  seeks  to  do  a  general  interstate-commerce  busi- 
ness, and  has  its  lines  beyond  the  boundaries  of  the  State,  then  it  takes 
on  the  character  of  an  interstate-commerce  enterprise,  and  is  properly 
subject  to  the  jurisdiction  of  Confess  and  the  Interstate  Commerce 
Conmiission  and  other  federal  authorities. 

Mr.  Bartlett.  Of  course  you  are  familiar  with  the  decisions  of  thr 
court  in  what  we  call  the  ''employer's  liability  act."  As  I  recall,  it  in 
there  decided  that  it  is  not  within  the  power  of  Congress  in  the  exer- 
cise of  its  power  and  authority  under  the  commerce  clause  of  the 
Constitution  to  regulate  the  recovery  of  an  employee,  the  manner  in 
which  that  recovery  should  be  applied,  and  to  whom  it  should  go,  that 
being  a  matter  not  of  commerce  but  state  law.  Isn't  that  rather 
similar  to  the  provision  that  you  are  discussing  here  ? 

Mr.  Barrett.  There  is  some  similarity. 

ilr.  Bartlett.  Here,  while  Congress  has  the  power  to  regulate  in- 
terstate commerce,  and  in  the  exercise  of  that  power  can  prescribe 
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that  they  shall  not  charge  more  than  reasonable  rates  and  shall  not 
engage  in  practices  which  are  detrimental  to  the  public  in  carrying 
on  interstate  business,  yet  when  you  come  to  the  internal  affairs  of  a 
corporation  and  when  you  come  to  prescribe  who  shall  recover  and 
the  manner  of  recovery  and  the  payment,  and  the  persons  to  whom 
the  recovery  shall  be  paid,  is  there  not  a  great  deal  of  similarity  be- 
tween the  two  cases  ? 

Mr.  Barrett.  There  is  considerable  similarity;  yes. 

Gentlemen  of  the  committee,  my  object  in  coming  before  you  was 
to  discuss  more  particularlv  the  business  features  and  the  results  of 
the  practical  operation  of  this  law,  rather  than  its  legal  and  constitu- 
tional features.  Two  years  ago  I  used  to  try  to  make  a  good  living 
in  the  practice  of  law,  but  there  has  been  so  much  of  the  administra- 
tive part  of  this  work  given  to  me  in  the  past  two  years  that  mv  time 
is  all  taken  up  with  practical  questions,  and  I  don't  have  much  time 
to  devote  to  legal  study,  although  I  have  kept  pretty  closely  in  touch. 
It  has  been  somewhat  of  an  interesting  study  to  follow  them  up,  vet 
at  the  same  time  the  object  for  which  I  came  here,  which  I  had  in 
mind,  was  to  try  to  make  it  plain  to  you,  as  a  man  who  has  something 
to  do  with  the  practical  affairs  of  organization  and  building  of  raiP 
Yoads,  who  now  has  linder  his  control  some  enterprises  of  that  char- 
acter, that  the  operation  of  this  bill  would  be  a  great  hardship  to  the 
people  in  various  States  who  want  new  railroads  constructed  and  want 
their  States  developed.  I  think,  in  order  to  get  the  matter  down  to 
a  concrete  proposition,  conceding  that  the  Federal  Government  has 
the  power  to  regulate  the  issuance  of  stocks  and  bonds  of  interstate 
railroads,  which  they  do  not  do,  but  conceding  that  for  the  sake  of 
argument,  if  that  is  a  fact,  then  the  power  lodged  in  the  commission 
should  be  of  a  discretionary  character,  and  this  bill  should  not  be 
mandatory  upon  that  subject. 

Mr.  Kennedy.  There  is  a  discretion  given  to  them  in  the  selling  of 
the  bonds.  They  have  a  discretion  as  to  what  price  the  bonds  should 
sell  for. 

Mr.  Barrett.  If  you  will  pardon  me  for  expressing  a  view  upon  this 
matter,  I  will  say  that  I  think  the  prices  of  stocks  and  bonds,  like  all 
ether  commodities  the  world  over,  are  regulated  upon  their  intrinsic 
value  and  upon  the  law  of  supplj^  and  demand. 

Mr.  Kennedy.  But  in  doing  this  act  they  are  doing  more  than  that: 
they  are  saying  whether  there  should  be  a  railroad  built  at  all,  and  1 
think  that  is  just  as  important  as  anything  else.  I  think  somewhere 
there  should  be  a  right  to  regulate  a  railroad ;  somewhere  there  should 
be  some  one  to  sav,  ''This  is  not  required;  vou  shall  not  go  ahead  and 
issue  a  lot  of  stock  and  swell  the  tolls  for  after  generations  in  building 
a  railroad  where  it  is  not  needed." 

Mr.  Barrett.  I  agree  to  some  extent  with  the  views  of  the  gentle- 
man, but  not  altogether.  I  stated  sometime  ago  my  personal  beUef 
that  all  corporations  engaged  in  interstate  commerce  ought  to  be  sup- 
ject  to  a  reasonable  governmental  regulation.  I  think  the  regulation 
proposed  by  this  bill,  from  what  the  gentleman  suggests,  would  be 
extremelv  unreasonable.  I  do  not  believe  that  the  people  of  this 
country  nave  an  v  great  desire  to  place  in  the  hands  of  a  commission 
at  Washington  tne  power  to  do  such  things  as  the  gentleman  suggests. 
I  do  not  believe  that  the  people  of  Texas,  California,  or  Oregon,  with 
vast  sections  of  country  undeveloped,  desire  to  nave  themselves 
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placed  in  a  position  where  they  must  come  down  to  Washington,  or 
send  representatives,  to  seek  the  authority  of  a  government  commis- 
sion before  they  can  go  on  and  use  their  own  capital  to  develop  their 
own  section  of  the  country. 

Mr.  Kennedy.  I  think  you  are  right  about  that,  that  the  public 
sort  of  look  upon  the  situation  with  regret  that  thev  feel  that  they 
have  to  do  it  on  account  of  the  things  that  have  been  done. 

Mr.  Babbett.  Ah,  that  is  just  the  point  that  we  want  to  get  at, 
and  the  point  that  we  want  to  get  before  the  committee.  There  is 
no  distinction,  as  I  said  in  the  beginning  of  my  argument,  and  before 
the  gentleman  came  in,  made  in  this  bill  between  the  class  of  rail- 
road corporations  already  in  operation,  already  constructed,  already 
earning  sufficient  money  to  pay  interest  on  its  bonds  and  to  pay  its 
dividends,  and  those  new  corporations  that  are  yet  to  be  constructed, 
and  financed,  and  built  to  develop  those  sections  of  the  country 
where  development  is  much  needed.  The  tnmk  lines  of  the  country 
whose  stocks  are  selUng  at  par  or  wav  fibove  par  are  not  in  any  way 
oppressed  by  this  feature  of  this  bill.  If  they  are  only  required  to 
pay  50  cents  a  dollar  on  the  stock,  it  is  a  perfectly  ea^y  matter  for 
them  to  issue  all  the  stock  they  want.  But  you  can  not  sell  stock  of 
a  new  railroad  for  par^  or  anything  like  it. 

I  will  prepare  a  written  statement  to  file  with  the  committee  in 
concrete  form;  but  in  following  up  that  thought,  if  a  new  railroad  is 
to  be  constructed,  and  it  is  provided  in  the  operation  oiF  this  law  to  pay 
in  100  cents  on  the  dollar,  the  par  value  or  the  stock,  then  you  will 
never  be  able  to  sell  that  stock,  and  in  that  way  you  have  destroyed 
the  initiative  and  gone  a  long  way  toward  the  destruction  of  that 
enterprise,  and  you  have  placed  in  the  hands  of  the  railroads  already 
existing  an  absolute  monopoly  of  the  raihoad  business.  They  can 
finance  every  necessity,  because  they  are  strong,  lusty,  and  able  to  do 
it,  but  they  are  not  prepared  to  build  these  extensions,  for  there  is 
not  a  trunk  line  in  the  Union  to-day  that  is  not  compelled  to  spend 
millions  and  millions  of  dollars  in  increasing  their  facihties,  extending 
their  lines,  and  keeping  up  with  the  growing  demands  of  business  upon 
their  lines.  Therefore  the  latent  resources  of  the  country,  the  out- 
lying districts,  will  wait  for  many  years  for  the  development  of  their 
sections.  On  the  other  hand,  if  you  do  not  take  away  all  inducement 
and  utterly  destroy  these  new  enterprises,  you  tie  their  hands,  as 
they  have  in  New  York  State,  and  you  stop  railroad  development 
and  you  check  the  progress  of  the  country.  Capital  will  even  go  to 
Canada,  and  it  is  going  there  now,  and  millions  of  dollars  are  being 
put  in  other  sections  of  the  world  where  the  laws  respecting  invest 
ments  of  this  character  are  more  Uberal. 

Mr.  Petebs.  Do  you  think  that  the  enactment  of  the  antistock- 
watering  laws  offers  any  protection  to  investors? 

Mr.  Babbett.  I  do  not  think  so.  I  think  it  will  result  in  harm  to 
the  country  and  the  tying  of  the  hands  of  the  people  who  would  go 
ahead  and  invest  their  money  and  would  cause  others  to  invest  their 
money.  I  think  it  is  a  hardship,  and  for  the  reason  that  I  stated 
a  while  ago  when  I  instanced  an  imaginary  railroad  in  Tennessee. 
If  a  railroad  is  to  be  built  to  cost  $25,000  a  mile,  and  it  will  cost  that, 
and  if  that  company  shall  issue  $15,000  of  stock  also,  which  would 
be  $40,000  per  mile  altogether,  and  $15,000  of  that  is  pure  water 
given  as  an  inducement  to  risk  caoital  in  the  enterprise,  which  the 


Digitized  byVjOOQlC 


1104  BTLLS  AFFECTING   INTERSTATE   COMMERCE. 

capital  takes  that  goes  into  that  enterprise  in  the  beginning  and 
makes  possible  the  success  of  the  road,  I  think  it  is  just  and  reasona- 
ble. I  think,  of  course,  that  there  should  be  some  regulation.  I 
do  not  think  a  corporation,  new  or  old,  should  be  permitted  to  go  on 
and  issue  stock  without  regulation;  but  I  think  aiscretionary  power 
should  be  contained  in  this  bill  mstead  of  a  mandatory  power,  and 
that  the  Interstate  Commerce  Commission  in  the  exercise  of  its 
power  under  this  bill  should  give  a  reasonable  leeway  to  new  enter- 
prises in  order  that  there  maj  be  an  inducement  for  the  attraction 
of  capital  in  the  way  of  profit  m  the  construction  of  the  railroad  itself. 

Mr.  Peters.  You  referred  to  the  Massachusetts  situation.  The 
Massachusetts  antistock-watering  laws  were  passed  in  1894,  and  you 
are  probably  aware  that  Massachusetts  has  as  great  street-railway 
mileage  as  any  State  in  the  Union,  next  to  New  York.  They  were 
largely  constructed  under  those  antistock-watering  laws  after  1894. 
Have  you  any  explanation  of  that? 

Mr.  jBarrett.  1  have  no  explanation  of  it,  because  I  have  had  no 
particular  experience  with  railroad  matters  in  Massachusetts;  but  it 
IS  a  fact  that  1  have  been  advised  by  hearsay  that  street  railroads  in 
the  State  of  Massachusetts,  a  large  number  of  them,  went  through 
the  reorganization  because  they  were  so  closely  limited  in  the  matter 
of  issuing  stocks  and  bonds  that  they  didn't  have  sufficient  leeway 
to  finance  their  requirements,  and  therefore  they  were  unable  to  do 
that  which  they  might  have  done  under  other  conditions  to  protect 
themselves.  Whether  that  is  an  actual  fact  or  not  the  gentleman 
knows  better  than  I  do.  But  they  were  reported  as  a  very  large 
number  of  the  street-railwa}^  organizations  in  the  State  of  Massachu- 
setts, and  I  am  personally  aware  of  a  good  many  of  them  myself. 

Mr.  Peters.  Can  you  name  one  or  two? 

Mr.  Barrett.  I  could  not  name  any  corporation.  I  remember, 
however,  that  one  of  the  firms  of  my  own  city,  Philadelphia,  was 
largely  engaged  in  the  construction  of  electric  lines  about  Boston,  and 
that  all  of  their  roads  got  into  the  hands  of  receivers;  and  I  have  a 
distinct  recollection  in  my  mind  of  hearii^  that  subject  very  fully 
discussed.  But,  as  I  said  some  time  ago,  I  have  nothing  to  support 
that  excepting  mere  hearsay. 

Mr.  Peters.  I  should  differ  with  you  so  far  as  that  is  concerned. 
There  have  been  very  few  reorganizations  under  the  Massachusetts 
law ;  the  suburban  street  roads  have  paid  better  and  are  paying  better. 

Mr.  Barrett.  As  I  said,  it  is  merely  a  matter  of  hearsay,  and  I 
am  not  in  a  position  to  support  it  with  documentary  evidence  or 
otherwise. 

I  am  sorry  to  have  to  state  to  you,  gentlemen,  that  it  is  my  opinion, 
based  upon  the  experience  I  have  had  in  matters  of  this  character, 
that  the  result  of  trie  passage  of  a  bill  containing  the  clause  set  forth 
in  the  second  paragraph  of  section  9,  H.  R.  17536,  would  be  to  stop 
the  construction  of  new  railroads  and  do  a  great  injustice  to  the  hold- 
ers of  securities  of  roads  that  are  being  reorganized. 

I  do  not  want  to  be  misunderstood,  no  we  ver.  Personally,  I  am  in 
favor  of  reasonable  federal  control  of  corporations  engagea  in  inter- 
state commerce.  The  difficulty  I  find  in  this  legislation  is  that  it 
makes  no  distinction  between  roads  that  are  now  in  operation  and 
on  a  substantial  earning  basis,  and  the  stocks  of  which  m  most  cases 
are  seUing  equal  to  or  for  more  than  par,  and  those  that  are  yet  to 
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be  organized  and  built  or  reorganized  and  financed.  If  this  section 
of  the  bill  becomes  law  the  best  rate  of  income  that  can  be  obtained 
by  persons  engaged  in  the  business  of  organizing  and  building  rail- 
roads would  be  possibly  5  or  6  per  cent  on  their  mvestment,  provid- 
ing such  investment  yields  any  income  at  all  for  several  years,  which 
in  the  case  of  new  railroads  has  seldom  been  true. 

But  this  is  only  one  of  the  serious  obstacles  which  this  bill,  if  it 
becomes  a  law,  would  place  in  the  way  of  new  railroad  building. 

To  illustrate  what  would  be  necessary  in  order  to  meet  the  require- 
ments of  this  bill,  let  us  take  up  a  hypothetical  case.  Say  a  railroad 
is  to  be  incorporated  in  the  State  of  Tennessee,  which  is  a  State  that 
has  a  large  amoimt  of  mineral,  lumber,  and  agricultural  lands  yet  to 
be  developed  and  which  development  can  only  be  carried  on  by  the 
building  of  new  railroads.  The  length  of  the  projected  line,  we  wilj 
say,  is  50  miles.  It  is  to  be  built  for  the  purpose  of  opening  up  tim- 
ber and  coal  lands  and  a  section  of  coimtir  that  will  likewise  adapt 
itself  readily  to  agricultural  pursuits.  The  individuals  interested, 
desiring  to  put  their  coal  and  lumber  on  the  market  and  to  open  up 
the  tributary  coimtry  to  development,  conceive  the  idea  of  building 
a  railroad.  The  first  step  they  take  is  to  execute  such  papers  as  are 
necessary  to  obtain  from  the  State  a  charter  for  the  company;  they 
proceed  to  have  surveys  made  and  to  adopt  a  location  for  the  railroad 
line  through  the  section  of  the  coimtry  where  it  is  desired  to  build  it. 
The  next  step  is  to  find  a  contractor  to  do  the  work  of  building  and  a 
proper  medium  through  which  to  sell  the  stocks  or  bonds  of  the  com- 
pany, or  at  least  such  portion  as  are  not  subscribed  for  by  individuals 
who  take  the  lead  in  the  enterprise. 

At  this  point  I  want  to  call  your  attention  to  the  fact  that  the  initial 
steps  in  new  railroad  construction,  in  99  cases  out  of  100,  are  taken  by 
persons  in  the  locality  where  the  railroad  is  to  be  constructed,  and 
they  are  prompted  to  go  ahead  with  the  enterprise  because  they  feel 
the  need  of  railroad  facilities.  To  meet  the  requirements  of  this  bill, 
the  individuals  proposing  to  organize  such  compan}''  would  be  com- 
pelled to  employ  a  lawyer  to  prepare  and  file  with  the  Interstate  Com- 
merce Commission  a  petition  setting  forth  and  describing  what  was 
proposed  to  be  done,  and  asking  consent  of  the  commission  to  the 
issuance  of  stocks  and  bonds,  etc.  It  would  be  necessary  to  send 
this  lawyer,  at  great  expense,  to  Washington,  where  he  would  have  to 
remain,  no  telling  how  long,  until  he  could  get  a  hearing  and  present 
the  matter  to  the  commission.  It  would  likewise  be  necessary  for 
them  to  send  their  engineers,  with  maps  and  other  proofs,  carefully 
made  up,  as  to  the  cost  of  construction,  etc.  After  the  commission 
had  acted  on  the  matter,  if  the  decision  was  adverse,  an  appeal  could 
be  taken  to  the  court  of  commerce ;  and  after  the  court  oi  commerce 
had  rendered  its  decision,  if  it  was  still  adverse,  it  could  then  be  heard 
by  the  Supreme  Court  of  the  United  States.  Perhaps,  after  a  lapse 
of  two  or  three  years,  a  final  decision  would  be  rendered.  During  all 
these  years,  the  mdividuals  who  desired  to  go  on  with  the  new  railroad 
would  be  without  means  of  knowing  what  they  would  ultimately  be 
permitted  to  do.  If,  in  the  meantime,  any  person,  organization,  or 
other  railroad  company  antagonistic  to  the  new  project  desired  to 
defeat  the  application  before  the  commission  or  m  the  courts  ample 
room  would  be  found  in  the  conditions  which  would  arise  to  give  them 
the  opportunity  to  try  to  do  so,  thus  prolonging  and  making  more 
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expensive  the  effort  on  the  part  of  the  local  citizens  to  build  their 
railroad. 

Therefore  I  unliesitatingly  say  to  you  that  the  obstructions  placed 
in  the  way  of  this  new  railroad  project  by  the  bill  now  pending  before 
you  would  be  so  expensive,  so  cumoersome,  so  obnoxious  to  the  spirit 
of  local  enterprise  that  in  most  cases  it  would  never  be  undertaken. 

What  is  true  of  a  section  of  Tennessee  to  which  I  have  referred  is 
true  in  many  parts  of  the  other  States  of  the  Union,  especially  all 
that  part  of  the  country  outside  of  New  England.  It  will  be  foimd 
that  the  people  of  the  various  localities  where  new  railroad  construc- 
tion is  needed  to  serve  public  convenience  and  necessity  would  rather 
go  without  the  advantages  which  would  accrue  than  undergo  the  red- 
tape  proceedings  and  heavy  expenses  required  by  the  conditions 
which  would  anse  in  the  administration  of  this  law. 

And  who  will  be  benefited  by  thus  strangling  new  railroads? 

It  may  seem  a  strange  fact,  but,  notwithstanding,  it  is  a  well  estab- 
lished one,  that  the  tnink  lines  to  a  very  great  extent  discourage  the 
building  of  new  railroads,  and  this,  to  the  mind  inexperienced  in  rail- 
road matters,  seems  all  the  more  strange  because  it  would  appear 
that  the  trunk  hues  would  be  benefited  bv  the  building  of  smaller 
railroads,  which  would  serve  as  feeders  ancf  bring  them  traflRc.  The 
larger  railroads,  however,  are  aware  that  the  small  road  of  to-day. 
which  may  be,  perhaps,  50  miles  in  length,  after  it  is  developed  ana 
doing  a  prosperous  business,  majr  be  extended  50  miles  more  and  thus 
reach  another  trunk  Une  connection;  so  that  the  road  which  is  to-day 
a  short  line  may  gradually  develop  itself  into  a  larger  enterprise  by 
making  other  extensions  and  connections,  and  ultimately  develop 
into  a  tmnk  line  itself;  and  this  is  what  the  existing  railroads,  out  of 
their  desire  to  hold  the  business  they  have,  discourage. 

Every  railroad  having  its  terminus  in  a  large  center  of  population, 
or  the  lines  of  which  traverse  developed  sections  of  the  country, 
desires  as  far  as  possible  to  fasten  its  control  upon  the  traffic  of  that 
country.  They  not  onlv  discourage  the  building  of  steam  railroads, 
but  up  to  the  present  tney  have  refused  to  make  any  track  connec- 
tions with,  or  to  enter  into  agreements  to  interchange  traffic  with, 
any  railroads  operated  by  electric  power. 

If  an  example  is  needed  of  what  the  result  will  be  of  the  passage 
of  this  bill  containing  the  section,  which  I  am  discussing,  it  is  un- 
necessary to  look  further  than  the  State  of  New  York.  On  July  1, 
1907,  the  law  creating  the  pubhc-service  commissions  in  that  State 
went  into  effect.  The  policy  of  the  commission  for  the  second  dis- 
trict, which  embraces  all  of  the  State  outside  of  Greater  New  York, 
has  been  a  very  conservative  one  in  the  matter  of  permitting  rail- 
roads, whether  new  enterprises  or  those  already  established,  to  issue 
stocks  and  bonds  for  any  purpose  whatever.  The  effect  of  the  law, 
coupled  with  the  policy  of  the  commission,  is  that  new  railroad  con- 
struction in  the  State  of  New  York  has  practically  come  to  an  end. 
I  have  before  me  a  letter  from  the  chairman  of  the  public-service 
commission  of  the  second  district,  in  which  he  states  that  there  is 
but  one  new  application  now  pending  before  the  commission  by  a 
new  railroad  company  for  w;hat  is  termed  *'a  certificate  of  public 
convenience  and  necessity."     ' 

There  are  in  New  York  State  many  localities  which  sorely  feel  the 
need  for  new  electric  and  steam  railroads  to  serve  the  mcreasing 
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popiilation  and  development  of  the  State,  yet  the  conditions  imposed 
py  this  law  and  the  restrictions  added  by  the  policy  of  the  commission 
in  respect  to  the  privilege  of  issuing  stocks  and  bonds  are  such  that 
the  initial  enterprise  necessanr  to  start  a  new  railroad  project  has 
been  effectually  destroyed.  In  some  localities  of  New  York  State 
citizens  have  prepared  petitions  to  be  presented  to,  or  have  appointed 
committees  to  visit,  the  officials  of  existing  railroads  to  ask  them  to 
build  certain  extensions  of  their  roads  and  m  everv  case  have  received 
little  or  no  encouragement.  In  one  instance,  if  the  newspapers  accu- 
rately report  what  took  place,  a  committee  of  citizens  in  northern 
New  York  visited  President  Thomas,  of  the  Lehigh  Valley  Railroad^ 
and  asked  him  to  have  his  company  construct  an  extension  of  his 
road  through  their  locality.  The  answer  they  are  reported  to  have 
received  was  that  "investors  will  not  put  their  money  into  any 
venture  where  they  are  sure  not  to  make  over  5  or  6  per  cent,  and 
where  they  are  more  likelv  to  get  a  much  smaller  return,  or  none  at 
all.  It  is  too  easy  for  them  to  find  more  inviting  fields  for  their 
canital." 

New  York  is  a  State  of  great  wealth,  her  people  are  investing  mil- 
lions of  capital  annually  in  securities  of  railroad  enterprises  in  other 
States  where  laws  respecting  investments  are  more  liberal.  Other 
millions  are  being  invested  m  Canada,  Mexico,  Central  and  South 
America.  At  least  much  of  this  money  would  remain  at  home  for 
local  railroad  development  were  it  not  for  the  existing  policy  of  the 
State  upon  this  subject. 

An  investment  in  a  new  railroad  enterprise  is  hardly  similar  to  anj 
other  kind  of  investment  you  might  think  of,  for  the  reason  that  it 
is  pretty  generally  understood,  and  should  always  be  understood, 
by  those  who  contract  to  purchase  the  bonds  and  stock  of  a  new  rail- 
road that  they  must  wait  the  development  of  the  railroad's  business 
for  any  profit  which  they  expect  to  make. 

I  stated  a  few  moments  ago  a  hypothetical  case  of  a  railroad  in 
Tennessee.  Take  that  as  an  example  again.  From  the  time  the 
individuals  who  took  the  initial  steps  to  incorporate  themselves 
into  a  company,  and  secured  from  the  State  a  cnarter,  until  their 
railroad  is  actually  completed  and  a  track  connection  is  made  with 
a  trunk  line  and  the  new  road  is  engaged  in  the  interchange  of  busi- 
ng (if  the  contours  of  the  country  are  such  through  which  the 
railroad  runs  that  they  offer  no  unusual  obstruction  to  railroad 
building),  it  would  be  from  two  to  three  years  before  traffic  would 
be  regmarly  passed  over  that  50  miles  of  raiboad.  The  successive 
steps  to  be  taken,  as  I  said  before,  would  be  to  incorporate  the  com- 
pany, then  to  make  the  surveys,  adopt  a  location,  comply  with 
the  laws  of  the  State  in  that  respect,  have  the  surveys  or  location 
cross-sectioned,  the  quantities  oi  material  necessary  to  be  moved 
ascertained,  the  size  and  cost  of  bridges  estimated,  the  masonry 
calculated,  and  the  necessary  contracts  placed  for  the  material. 
All  of  this  would  consume,  perhaps,  the  greater  portion  of  a  year, 
possibly  more,  before  it  was  properly  worked  out.  At  the  end  of 
that  time  the  grading  of  the  line  would  probably  be  begun.  This, 
with  track  laying,  masonry,  etc.,  would  consume  the  greater  portion 
of  another  year.  Getting  the  equipment  on  the  ground,  gettinjg 
the  coal  mines  and  sawnmls  in  operation,  and  starting  up  the  agri- 
cultural developments  along  the  line  of  the  railroad,  so  that  actual 
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shipments  in  any  quantity  would  be  made,  would  consume  more 
than  another  year.  Altogether  it  would  be  at  least  five  years  from 
the  time  the  projectors  of  the  railroad  took  the  initial  steps  until 
the  railroad  corporation  was  really  engaged  in  earning  money. 
Necessarily,  the  development  of  its  business  must  be  slow,  because 
it  must  wait  to  start  manufacturing,  mining,  and  other  enterprises, 
and  to  attract  settlers  who  will  improve  me  farms  contiguous  to 
the  line  and  who  will  ship  farm  ana  dairy  products,  etc.  It  must 
wait  until  the  farming  element  has  so  far  developed  that  the  in- 
coming freights  from  fertiUzers,  agricultural  implements,  and  farm 
supplies  generally  amount  to  a  considerable  item.  It  must  wait 
untd  additional  coal  mines  are  opened  up,  perhaps  coke  ovens  built, 
additional  sawmills  or  manufactories  are  established.  Yet  all  this 
time  the  capital  which  takes  the  initial  risk  and  the  ^t  and  enter- 
prise which  promoted  the  construction  of  this  particular  railroad 
must  wait  for  its  rewards  until  the  company  has  developed  a  suffi- 
dent  business  to  pay,  or  until,  by  the  slow  process  of  the  develop- 
ment of  the  section  of  the  country  through  which  this  line  is  located, 
(iiere  has  been  such  an  enhancement  or  its  business  and,  therefore, 
of  its  value  as  to  create  some  profit.  Now,  suppose  the  individuals 
who  have  this  enterprise  in  view  and  who  want  to  put  it  through 
are  limited,  as  they  are  in  this  bill,  in  issuing  stock  and  bonds  to  tm 
amount  of  the  actual  cash  which  is  invested  m  this  enterprise;  where 
do  they  get  any  income  upon  their  money  during  the  three  or  four 
years  that  the  railroad  is  oeing  constructed  and  equipped  and  con- 
nected for  business?  Where  do  they  get  any  income  upon  their 
investment  during  the  lean  years  that  the  company  is  building  up  a 
business! 

A  railroad  company  is  no  exception  to  the  general  rule  which  applies 
to  a  dry  goods  business,  a  manufacturing  business,  or  a  banking  busi- 
ness, in  that  it  must  establish  itself,  get  ready  to  do  business,  and  then, 
by  the  usual  process  of  attracting  trade,  develop  and  build  itself  up 
until  its  business  is  a  success. 

This  situation  has  been  honestly  overcome  and  fairly  met  in 
fdmost  all  instances  that  have  come  under  my  observation  by  the 
privilege,  which  is  accorded  under  the  laws  which  now  exist,  of  issuii^ 
a  reasonable  amount  of  bonds  and  stock  which  majr  be  given  to  the 
investors  who  first  put  their  money  into  the  enterprise  as  a  bonus  or 
reward  to  them  for  the  risk  which  they  take  and  for  the  time  during 
which  they  wait  for  the  enterprise  to  (tevelop  a  paying  business. 

I  do  not  want  to  be  understood  as  saying  that  every  new  railroad 
that  is  constructed  must  wait  a  long  number  of  years  before  its  busi- 
ness begins  to  pay.  I  do  want  to  be  understood  as  saying,  however, 
that  in  the  great  majority  of  cases,  I  would  say  three-fourths  of  the 
new  railroads  which  are  constructed  do  not  pay  for  many  years  after 
they  are  constructed  and  put  into  operation.  The  objection  which 
is  made  to  issuing  a  reasonable  amount  of  watered  stock  as  a  reward 
for  the  enterprise  and  as  compensation  for  the  risk  taken  by  those 
who  make  the  initial  investment,  is  not  founded  upon  a  knowledge 
of  the  situation  and  a  regard  for  the  application  of  just  principles  to 
a  business  transaction.  Such  objection  is  more  generally  made  by 
people  who  do  not  understand  the  nature  of  the  business  and  who 
Delieve  that  every  railroad  enterprise,  just  because  it  is  built  and 
operated  as  a  railroad,  has  some  peculiar  attributes  about  it  that 
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makes  it  practically  a  gold  mine,  so  far  as  its  owners  are  concerned. 
Yet  the  very  reverse  of  this  is  the  truth.  It  is  impossible  to  conceive 
of  a  business  which  is  in  many  respects  much  more  risky  or  hazardous. 
So  many  things  can  happen  to  a  new  railroad  enterprise  that  will 
cut  oflf  its  opportunity  of  income  that  the  man  who  invests  his  money 
in  its  securities  must  necessarily  do  it  with  the  knowledge  that  he  is 
taking  more  or  less  risk  as  to  the  exact  amount  which  \yill  ever  be 
returned  to  him. 

And  yet,  why  is  this  objection  made  to  the  pioneer  who  goes  in  and 
risks  his  capital  in  a  new  railroad  and  who  assumes  the  labor  and 
responsibiUty  that  is  necessary?  Let  us  look  the  situation  squarely 
in  the  face  and  ^o  back  to  our  imaginary  railroad  in  Tennessee. 
Here  is,  prospectively,  a  rich  section  of  that  State  which  is  to  be 
opened  by  this  new  railroad.  We  will  assume  the  project  is  carried 
out,  the  railroad  has  been  built,  and  that  that  section  or  the  State  has 
been  opened  up  to  settlers  for  development.  Here  in  one  locality  we 
find  coal  lands  have  been  opened,  lumber  mills  have  been  started,  a 
town  site  has  been  laid  off,  and  a  pjosperous  business  community  has 
sprung  up.  An  association  of  individuals,  feeUng  the  necessity  of 
having  a  Dank,  purchased  a  corner  lot  at  the  inception  of  the  town,  we 
will  say,  put  up  a  brick  building,  and  estabUshed  a  bank  in  it.  When 
they  west  put  up  the  building  it  was  not  worth  what  it  cost,  because 
the  state  of  development  at  that  time  did  not  justify  such  an  improve- 
ment. But  with  the  lapse  of  time  the  town  site  has  continued  to 
attract  settlers.  In  their  proper  order  the  butcher,  the  baker,  the 
candlestick  maker,  have  arrived;  the  doctor  and  the  lawyer  and  the 
minister  and  all  the  other  kinds  of  trade  and  business  and  professions 
which  xisually  go  into  the  enterprising  town  are  now  represented; 
the  population  has  doubled  itself  several  times.  The  comer  building, 
where  the  bank  is  located,  is  worth  five  times  as  much  as  it  was  the 
day  it  was  built;  and  why?  Because  with  the  growth  of  the  com- 
munity there  has  been  a  general  enhancement  of  all  kinds  of  property. 

Here  is  a  man  located  5  miles  from  town  along  the  Une  of  this  new 
railroad.  He  owned  a  farm  of  a  thousand  acres.  The  building  of 
the  railroad  attracted  settlers,  and  he  has  sold  off  three-quarters  of 
his  farm  and  only  had  250  acres  left.  He  sold  for  a  good  price,  and 
the  250  acres  left,  which  remains  his  home  farm,  is  worth  more  money 
to-day,  several  times  over,  than  before  the  railroad  was  built. 

Some  one  has  put  down  an  oil  or  gas  well;  the  opening  of  the  coal 
mines  has  attracted  a  large  number  of  employees;  towns  and  villagee 
are  growing  up  along  the  railroad,  and  a  general  development  of  that 
section  is  going  on.  The  people  who  made  the  initial  investment  and 
took  the  risk  and  put  their  money  into  the  railroad  enterprise  made 
the  whole  situation  possible,  and  is  it  right  that  they,  too,  should  not 
be  allowed  to  participate  in  the  increase  of  values  which  has  followed 
the  general  prosperity  made  possible  through  their  enterprise  and 
money?  I  say  tnat  such  an  objection  is  unfair  and  unwise  and  not 
foimded  upon  an  intelligent  knowledge  of  the  situation. 

Take  another  situation.  Suppose  that  this  oil,  or  natural  gas,  or 
coal  was  not  discovered  in  the  earUer  history- of  this  railroad.  Sup- 
pose the  railroad,  after  struggling  along  for  several  years,  should  not 
pay  the  interest  on  its  bonds  which  were  purchased  at  the  time  the 
rauroad  was  built .  After  successive  defaults  the  bondholders  became 
impatient  and  the  bonds  have  been  deposited  with  a  bank  under  a 
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plan  of  reorcanization  which  is  about  to  take  place.  Would  it  be  just 
to  the  people  who  had  put  their  money  in  that  project  originally  to 
have  tne  Interstate  Commerce  Commission  say,  *'Your  property 
only  cost  so  much,  the  stock  and  bonds  originally  given  as  a  premium 
for  your  grit  and  enterprise  in  undertaking  this  transaction,  which, 
perhaps,  was  not  more  than  reasonable  compensation  for  your  risk, 
will  not  be  allowed  to  be  reissued  to  you.  We  will  only  allow  you  to 
issue  a  certain  amount  of  stock  and  bonds,  and  upon  that  amount  you 
can  have  an  income  of  5  or  6  per  cent?'' 

You  will  find  that,  under  the  operation  of  this  bill,  when  the  people 
of  the  various  States  who  desire  to  develop  different  sections  of  the 
State  (as  in  the  instance  of  the  hypothetical  case  cited)  go  out  into 
the  business  world  to  find  capital  for  an  enterprise  in  which  that 
capital  is  bound  to  take  grave  speculative  risks  before  it  can  establish 
its  position,  the  opportunity  for  ultirnate  profit  must  be  sufficiently 
large,  sufficiently  attractive,  to  induce  the  investment,  or,  otherwise, 
it  will  not  be  made.  A  man  of  sound  judgment  who  is  approached 
with  a  proposition  to  put  his  money  into  such  an  enterprise  would 
very  justly  say  that  if  ne  risks  his  money  in  such  a  corporation  and 
can  not  make  more  than  5  or  6  per  cent  upon  the  investment,  he  will 
prefer  to  loan  it  on  real-estate  mortgage,  or  invest  it  in  an  annuity,  or 
m  some  other  form  of  fixed  investment  that  would  be  absolutely  safe, 
and  where  he  would  have  no  worry  and  no  trouble  concerning  it. 

When  this  condition  of  affairs  arises  how  are  you  going  to  raise  the 
capital  to  float  a  new  railroad  enterprise  in  undeveloped  sections  of 
the  country?  If  you  are  allowed  to  put  no  water  in  the  stock,  if  you 
are  allowed  to  make  no  concessions  whatever  to  the  original  in- 
vestors who  take  the  risk,  where  are  you  going  to  find  the  bankers  or 
associations  of  individuals  who  will  take  the  risk  and  advance  the 
money? 

Take  it  on  the  other  hand  and  suppose  that  you  issue  $20,000 
of  bonds  per  mile  and  $20,000  of  stock  per  mile  for  the  original 
railroad  enterprise.  The  road  may  not  have  cost  to  construct  it 
over  $25,000  a  mile;  therefore  $15,000  of  the  capitalization  repre- 
sents pure  water,  or  a  margin  on  the  investment.  But  the  railroad, 
in  course  of  time,  is  completed.  If  it  turns  out  fortunate,  settlers 
pour  into  the  section,  develop  the  country,  and,  after  a  reasonable 
time,  it  becomes  a  paying  enterprise.  What  was  originally  given 
as  a  bonus  and  would  ordinarily  be  called  water  now  commands,  by 
reason  of  the  earnings  of  the  property  and  the  enhancement  of  its 
physical  value,  a  fair  price  in  the  market.  What  right  have  we, 
who  did  not  participate  in  the  initial  risk,  who  had  no  part  in  the 
enterprise,  energy,  and  nerve  which  put  this  deal  through,  to  now 
take  the  position  that  no  interest  snail  be  paid  or  no  dividends 
granted  on  what  was  originally  a  bonus  or  watered  stock?  The 
people  who  owned  the  land,  the  coal,  the  lumber,  the  oil,  the  gas, 
the  other  mineral  rights,  the  agricultural  lands  which  waited  for 
development  and  which  they  could  not  sell,  were  eager  enough  to 
have  that  railroad  put  through,  to  have  somebody  take  the  nsk  of 
investing  the  capital  and  take  the  time  and  trouble  of  building. 
They  have  made  money  in  consequence  of  what  has  been  done. 
Can  they  now  justly  say  that  the  men  who  made  all  that  possible, 
by  the  investment  of  their  capital,  shall  not  have  the  same  propor^ 
tionate  reward  that  they  themselves  are  seeking? 
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I  do  not  want  to  stand  in  the  position  of  saying  that  all  loose  cap- 
italization of  these  enterprises  can  be  justified  in  this  way.  I  take 
the  opposite  view.  I  say  that  there  should  be  a  just  and  reasonable 
regulation,  but  the  regulation  as  to  small  railroads  whose  lines  lie 
entirely  within  the  boundaries  of  a  State  should  be  regulated  by  the 
state  authorities.  I  do  not  subscribe  to  the  principle  that  the  Fed- 
eral Government  should  undertake  to  extend  its  jurisdiction  within 
the  boundaries  of  the  State  and  take  away  from  that  State  the  exclu- 
sive right  to  regulate,  as  the  people  of  that  State  see  fit,  its  own 
internal  affairs.  A  different  proposition  arise^s  when  a  railroad  is 
extended  across  a  state  line,  because  then  it  becomes  an  instrument 
of  interstate  commerce  and  properly  comes  within  the  direct  control 
of  the  Federal  Government;  or,  as  a  local  line  wholly  within  the 
boundaries  of  the  State,some  features  of  its  business  should  properly 
be  controlled  by  the  Government.  For  instance,  if  the  railroad  line 
of  which  I  have  the  honor  to  be  the  executive  head  should  ship  a 
carload  of  coal,  as  we  frequently  do,  from  the  coal  fields  of  Pennsyl- 
vania to  the  tide  water  at  Perth  Amboy,  N.  J.,  it  is  perfectly  proper 
that  such  shipment  should  be  under  the  jurisdiction  of  the  federal 
authorities,  because  it  is  an  act  of  interstate  commerce,  and  can  not 
be  entirely  regulated  by  the  laws  of  any  one  State,  for  the  transac- 
tion begins  in  one  State  and  ends  in  another. 

But  the  part  of  the  railroad  business  which  is  interstate  and  the 

part  which  is  intrastate  should  be  distinguished  between,  and  in  this 

way:  The  building  of  a  railroad  line  which  is  entirely  independent 

of  the  control  and  management  of,  and  is  nowise  identified  with,  an 

interstate  railroad  can  in  no  way,  in  my  opinion,  become  the  object 

of  concern  to  the  federal  authonties.     It  will  not  do  to  say  that  the 

evident  purpose  of  this  railroad  is  to  do  acts  which  are  interstate 

commerce,  because  the  railroad  mav  do  acts  which  are  interstate 

commerce,  and  it  will  undoubtedly  do  acts  which  are  not  interstate 

commerce.     For  instance,  if  my  railroad  ships  a  carload  of  himber 

from  a  point  on  its  line  to  Philadelphia,  the  transaction  is  wholly 

within  the  boundaries  of  the  State,  and  is  not,  in  any  way,  an  act  of 

interstate  commerce,  so  in  that  matter  the  Government  should  have 

no  concern.    You  might  as  well  say  of  the  Baldwin  Locomotive 

Works,  which  builds  en^nes  which  operate  over  our  railroad,  that 

the  building  of  the  engine  is  an  act  of  interstate  commerce  and 

should  not  cost  only  so  much  money,  or  should  be  supervised  in  some 

way,  because  it  is  an  instrument  which,  when  completed,  will  be 

used  as  an  agency  of  interstate  commerce.    Likewise,  you  might  as 

well  say  that  the  car  builders  who  build  cars  that  operate  over  our 

railroau  are  engaged  in  interstate  commerce,  because  thev  are  building 

cars  that  will  be  used  by  our  road  to  haul  carloads  of  merchandise 

from  points  on  our  road  to  points  in  other  States,  and  therefore  they 

are  engaged  in  interstate  commerce.     If  such  car-building  plants 

should  desire  to  issue  new  stock  and  bonds,  should  they  be  required 

to  comply  with  those  laws?    If  the  Balawin  Locomotive  Works 

desires  to  extend  its  business,  must  it  be  required  to  comply  with  this 

special  provision?    If  I  want  to  build  a  railroad  25  or  30  miles  long 

to  serve  the  convenience  and  the  necessitv  of  the  pubUc  in  a  certain 

locality  of  my  State,  must  I  be  required  to  comply  with  the  law? 

Woula  it  not  be  an  unwarranted  interference  with  the  internal  affairs 

of  the  State? 
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Another  condition,  however,  will  arise.  What  is  said  here  of  a 
railroad  whose  Unes  are  located  wholly  within  the  State  will  abo 
be  true  of  new  railroads,  the  lines  of  which  cross  a  state  line.  I 
have  in  mind  now  a  profect  which  is  under  my  control  for  the  time 
being  and  which  will  unite  four  or  five  lines  of  railroad  not  more  than 
200  miles  from  where  we  are  to-day.  The  people  living  tributary 
to  these  Unes  have  very  poor  access  to  the  outside  world.  The  city 
of  Washington  is,  perhaps,  the  largest  center  of  population,  there- 
fore, the  best  market,  so  it  attracts  passengers  and  the  products  of 
that  section  of  the  country.  The  people  very  much  desire  the  con- 
struction of  this  railroad  and  the  consolidation  of  these  small  rail- 
roads, and  the  filling  of  ^aps  between  by  new  construction,  which 
will  give  them  another  radroad,  also  access  to  Washington.  If  we 
are  obliged  to  comply  with  the  law  now  pending  the  project  will  not 
be  carried  out. 

Who  would  suffer  from  this?  Would  it  not  be  the  people  of  these 
two  or  three  States  through  which  the  railroad  would  pass  and  who 
might  otherwise  have  the  faciUties  which  they  desire?  Two  of  the 
rai&oads  included  in  this  consolidation  have  been  built  by  local 
capital  in  the  same  way  as  the  hypothetical  case  cited  in  Tennessee. 
The  bonds  and  stocks  of  these  railroads  in  which  the  money  was 
invested  made  possible  the  building  of  the  railroad.  They  have 
never  had  any  returns  upon  them  whatever.  Two  of  these  railroads 
have  paid  but  little  more  than  their  actual  operating  expenses,  yet 
they  have  been  the  agency  through  which  a  considerable  develop- 
ment has  taken  place.  They  are,  imfortunately,  expensive.to  operate 
in  their  present  condition,  and  what  may  be  true  of  one  road  in  that 
respect  may  not  be  true  of  all.  It  is  often  by  not  having  the  right 
kind  of  management,  by  not  having  their  proper  share  of  the  through 
freight  rate  from  tne  connecting  carrier,  and  other  reasons  of  a 
diverse  character  may  be  foimd.  The  people  who  owned  the  stocks 
and  bonds  of  these  roads  are  willing  to  exchai^e  them  for  a  like 
amount  in  the  new  project.  It  womd  be  practically  impossible  to 
carry  that  enterprise  through  under  the  provision  of  this  act,  because 
if  we  were  limited  to  pay  a  nimdred  cents  on  the  dollar  and  there  had 
to  be  a  revaluation  or  these  railroads  to  determine  just  how  much  the 
people  who  have  had  their  money  there  for  years  would  be  permitted 
to  realize,  the  enterprise  would  be  so  obnoxious  to  every  sense  of 
local  independence  and  pride  that  the  whole  thing  would  be  aban- 
doned ana  things  would  go  along  until,  finally,  some  trunk-line  rail- 
road feeling  the  necessity  of  passing  through  that  locality  or  availing 
itself  of  an  opportunity  for  a  cut-off  or  of  obtaining  the  business  that 
would  accrue  to  it  by  doing  so,  would  go  in  and  buy  up  the  stocks  and 
bonds  of  these  railroads  for  less  than  half  of  what  they  originally  cost 
to  build;  and  they  can  issue  their  stock  without  any  loss  because  they 
are  in  a  prosperous  condition  and  their  stock  is  selling  above  par. 
Is  an  operation  of  this  character  helping  the  people  or  the  several 
States  or  is  it  hurting  them?  That  is  a  question  wnich  must  suggest 
itself  to  your  very  serious  consideration. 

Now,  as  to  the  remedy.  It  is  not  for  me  to  indicate  what  your 
duties  are.  I  do  not  wish  to  extend  my  activities  in  that  direction, 
but  this  suggestion  I  would  make :  First,  make  it  absolutely  clear  in 
this  bill  that  it  does  not  apply  to  electric  and  steam  raih*oad  lines 
that  are  located  wholly  within  the  boundaries  of  a  State  and  which 
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are  not  owned  or  controlled  in  whole  or  in  part  by  any  interstate 
railroad.  Let  the  bill  provide  that  new  railroad  enterprises  which 
are  not  controlled  in  whole  or  in  part  or  in  any  way  whatever  by 
interstate  railroads,  but  which  are  entirely  independent,  may  issue 
their  bonds  and  stock  to  an  amount  double  the  actual  cost  of  building 
and  equipping  the  railroad,  taking  into  consideration  the  amount 
which  would  probably  have  to  be  advanced  for  interest  and  other 
purposes  until  the  road  is  in  successful  operation. 

It  you  do  this,  and  simplify  the  procedure  by  which  these  inatters 
can  be  heard  and  disposed  of  bv  the  Interstate  Commerce  Commission, 
I  believe  that  the  effect  of  the  law  will  be  beneficial,  because  in  a 
measure  it  will  impose  a  restraint  upon  wild-cat  financing  of  railroad 
enterprises,  and,  at  the  same  time,  it  will  leave  sufficient  latitude  so 
that  new  enterprises  may  go  on  and  by  offering  the  customary  and 
proper  inducement  be  able  to  interest  the  necessary  capital  to  allow 
them  to  do  that  which  they  desire. 

STATEMENT  OF  MB.  FRAlfK  S.  HASTEH,  OF  THE  FIEM  OF  OOUL- 
DEB,  HOLDIlfG  ft  HASTEN,  OF  CLEVELAin),  OHIO,  BEPBE- 
SEHTIlfG  THE  DETBOIT  AlTD  CLEVELAin)  9AVIGATI09  COM- 
PAVT  AlTD  THE  CIEVELAHD  AHD  BXTFFALO  TBAKSIT  COMPAHT. 

Mr.  Hasten.  I  want  to  call  your  attention  to  just  a  small  part  of 
the  bill  H.  R.  17536:  The  provision  on  page  18,  beginning  at  line  10 
and  extending  to  and  including  line  23,  which  relates  to  the  estab- 
lishment of  through  routes,  joint  rates,  and  joint  classifications  where 
the  carriers  themselves  refuse  or  neglect  to  make  such  through  routes 
and  rates  or  can  not  agree  on  the  division  thereof.  That  they  (the 
commission)  majr  do  this  upon  complaint,  or  the  commission  may 
on  its  own  initiative.  You  will  note  m  the  eighteenth  line  that  that 
authority  to  so  establish  through  routes,  rates,  and  joint  classification 
is  conferred  when  one  of  the  connecting  carriers  is  a  water  line,  without 
any  limitation.  It  is  to  that  provision  of  the  bill  alone  which  I  want 
to  call  your  attention  briefly. 

The  present  fifteenth  section  of  the  interstate-commerce  act  ^ves 
a  similar  power  to  the  Interstate  Commerce  Commission,  but  it  is 
coupled  with  the  provision  that  it  can  only  be  exercised  when  there 
is  no  other  reasonable  or  satisfactory  through  route.  In  framing 
this  bill  that  language,  "no  other  reasonable  or  satisfactory"  route, 
has  been  eUminated  as  to  the  rail  lines,  and  it  is  so  eliminated  that 
the  power  of  the  commission  under  this  bill,  if  enacted,  would  extend 
to  the  establishment  of  through  routes,  through  rates,  and  joint  classi- 
fications by  rail  and  connecting  water  line,  no  matter  how  many  other 
reasonable  or  satisfactory  through  routes  exist.  Just  what  consti- 
tutes a  "connecting  carrier"  when  a  water  line  is  involved  which  is 
not  owned  or  controlled  or  managed  by  a  rail  carrier  or  has  not  volun- 
tarily entered  into  an  arrangement  for  continuous  shipment,  I  should 
not  want  to  define. 

There  has  been  a  common  rumor,  or  rather  an  imderstanding 
among  the  water  lines — and  that  is  the  reason  they  have  not  been 
better  prepared  for  this  meeting,  and  that  is  the  reason  why  no  more 
of  the  fines  are  represented  here — that  there  was  no  intention  on  the 
part  of  the  administration — and  we  regard  this  as  the  administration 
bin,  although  we  may  be  misinformed  as  to  that;  that  th^e  was  no 
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intention  or  purpose  to  change  the  status  of  the  water  lines  by  this  bilL 
If  that  be  the  fact,  we  say  that  it  is  the  wish  of  the  water  lines  to  make 
it  clear  by  simpljr  putting  back  into  this  bill  the  restrictive  laimiage 
as  to  the  connecting  water  line,  that  it  shall  not  be  exercised  when  a 
reasonable  or  satisjractory  through  route  exists.  We  say  nothing  as 
to  the  rail  lines;  but  the  power  should  not  be  exercised  as  to  rail  and 
water  if  l^i^e  is  another  reasonable  or  satisfactory  route  existing. 
We  think  that  these  water  carriers  should  stand  precisely  as  thev  oo 
now  until  their  relations  to  rail  eairiers  are  better  understood,  and[  the 
rate  regulation  by  land,  real  or  supposed  abuses  in  which  gave  rise 
to  the  original  act,  are  better  in  hand.  It  can  then  be  better  under- 
stood what,  if  any,  regulation  the  common  carrier  by  water  may 
need  in  the  public  interest. 

Mr.  Stafford.  Why  should  water  lines  be  excepted? 

Mr.  Masten.  There  are  very  many  reasons,  but  I  would  first  say 
this:  The  characteristics  of  transportation  by  water  and  rail  are 
essentially  different.  The  waterway  is  free,  open,  and  independent, 
without  let  or  hindrance  from  any  State  or  even  the  Federal  Govern- 
ment, so  long  as  a  man  has  money  to  buy  a  ship,  or  build  a  ship,  in 
accordance  with  the  restrictive  and  even  drastic  regulations  now  in 
force,  and  to  officer  and  man  it  in  accordance  with  the  federal  laws. 
This  Government  has  seen  fit  to  recognize  an  essential  difference 
between  land  transportation  and  water  transportation,  and  the  line 
has  been  drawn  at  the  * 'shore  line,"  and  there  is,  covering  water 
transportation,  almost  separate  and  distinct  systems  of  jurisprudence, 
having  in  many  elements  no  counterpart  in  land  transportation. 
There  are  now  on  the  statute  books  more  than  450  sections,  further 
amplified  by  150  pa^es  of  interpretations  and  extensions,  by  the 
board  of  supervising  inspectors,  which  also  have  the  force  and  effect 
of  law,  when  signed  by  the  Secretary  of  Commerce  and  Labor  and 
not  in  conflict  with  statute.  Carriage  by  water  has  been  under  the 
the  distinct  control  of  the  Government  practically  since  we  had  a 
government.  A  main  reason  for  that,  when  it  comes  to  the  question 
of  regulation,  is  that  it  has  been  an  acknowledged  part  of  the  public 

{>olicy  of  the  Government  that  travel  and  traffic  by  water  should  be 
ostered,  and  since  the  coming  in  of  railroads,  maintained  as  a 
natural  competitive  regulator  of  the  land-rail  carrier.  If  it  is  within 
the  legislative  intent  to  change  this,  then  it  is  a  reverse  of  a  policy 
long  acknowledged  and  followed;  and  if  it  is  not  so  intended,  and 
a  mere  inadvertence,  then  it  should  be  corrected;  the  bill  should 
be  made  definite. 

The  language  employed  shows  an  intent  to  extend  jurisdiction  of  the 
commission  as  to  water  lines  beyond  that  it  has  now,  and  if  insisted 
upon  it  ought  not  to  be  enacted  without  a  full  and  detailed  investiga- 
tion of  the  various  interests  of  the  water  lines  in  the  different  parts 
of  the  country,  because  what  might  affect  one  locality  beneficially 
might  affect  another  in  a  very  different  way;  might  destroy  the  water 
carriage  entirely.  The  general  impression  among  the  water  carriers, 
so  far  as  I  am  able  to  learn  since  their  attention  was  called  to  this  bill, 
is  this,  that  while  it  might  be  of  some  benefit  in  some  locaUties,  while 
it  might  benefit  an  individual  water  carrier  at  one  place,  its  ultimate 
result  would  be  the  railroadizing  of  the  water  lines,  and  then  the 
elimination  of  that  natural  competition  which,  as  I  suggested,  it  has 
always  been  the  poUcy  of  the  (jovemment  to  foster.     A  change  of 
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this  policy  would  be  such  a  turning  back  from  established  ideas  as  only 
to  be  justified  under  the  clearest  pubUc  necessity^  which  we  do  not 
believe  exists.  The  waterways  are  free  to  any  citizen,  their  traffic 
will  rebate  itself  naturally,  and  should  be  as  little  interfered  with 
as  consistent  with  the  proper  regulation  of  the  carrier  by  land  within 
the  act;  that  is,  to  prevent  their  use  in  connection  with  rail  carriers 
to  defeat  the  purpose  of  the  law. 

Again,  it  is  a  mooted  question  as  to  whether  section  20  of  the  Hep- 
bum  bill,  fixing  UabiUty  of  an  initial  carrier,  if  a  water  carrier  is 
within  the  act,  does  not  run  counter  to  the  great  marine  legislation 
of  this  country,  limiting  the  general  liabihty  of  the  vessel  owners  to  the 
value  of  his  interest  in  the  ship  and  freight  pending,  and  the  special 
exemption  of  liability  for  loss  of  or  damage  to  cargo  by  what  is  Imown 
as  the  Haster  Act,  passed  in  1893. 

The  original  commerce  act^  the  amendment  of  1906,  and  this  bill 
seem  to  have  been  framed  without  special  or  even  general  consider- 
ation of  the  pecuHarities  of  transportation  by  water,  but  they  were 
saved  in  great  part  from  molestation  from  the  simple  fact  that  there 
was  no  occasion  or  call  to  regulate  transportation  by  water. 

We  beHeve  that  the  water  lines  and  the  land  lines  represent  two 
distinct  classes  of  transportation,  essentially  distinct,  and  they  should 
be  treated  as  different,  as  they  have  been  in  the  past,  not  allowing  one 
to  be  confused  with  the  other,  and  giving  to  each  such  corrective  legis- 
lation as  their  own  evils  may  warrant.  Their  independence  should 
be  maintained.  When  they  are  employed  together,  the  rate  regu- 
lation can  be  made  effectual  from  the  rail  side,  if  it  is  not  now. 

While  the  ori^al  act,  as  interpreted  by  the  commission,  brought 
our  through  busmess,  whether  passenger  or  freight,  within  the  juris- 
diction of  the  commission,  where  it  is  done  under  a  continuous  arrange- 
ment, it  has  not  worked  to  any  great  disadvantage,  and  the  Unes  have 
become  somewhat  adjusted  tQ,  if  not  reconciled  to,  that  as  to  rates. 

The  Chaibman.  Is  this  a  change  of  that  provision? 

Mr.  Hasten.  As  to  through  routes,  yes. 

The  Chairman.  This  is  an  amendment  to  section  15  of  the  inter- 
state-commerce act.  Section  1  of  the  interstate-commerce  act  defines 
corporations  and  persons  who  are  covered  by  the  act  as  follows: 

That  the  provisions  of  this  act  shall  apply  to  any  common  carrier  or  carriers  engaged 
in  the  transportation  of  passengers  or  property  wholly  by  railroad,  or  partly  by  rail- 
road and  paitly  by  water  when  ooth  are  used,  under  a  common  control,  management, 
or  airangement  for  a  continuous  carriage  or  shipment. 

Those  are  the  only  water  carriers  that  the  interstate-commerce  law 
appUes  to,  including  section  15 

Mr.  Hasten.  But  section  15  as  proposed  to  be  amended,  referring 
to  that  character  of  transportation  by  rail  and  water,  would  give  the 
right  to  make  a  through  route  and  through  rate  only  where  no  rea- 
sonable or  statutory  rate  exists.  This  amendment  eUminates  that 
language  "no  other  statutory  rate  exists,"  and  makes  us  subject  to 
as  many  rates  and  as  many  routes  beyond  the  dock  line  as  they 
might,  m  their  wisdom,  see  fit  to  make,  and  compels  the  water  lines 
connecting  with  rail  Unes  to  receive  business  at  a  rate  and  division 
the  commission  may  fix,  which  almost  necessarily  involves  port-to- 
port  traflBc,  or  at  best  is  but  a  step  removed. 

The  Chairman.  Does  it  enlarge  the  class  of  persons  covered  by  the 
act? 
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Mr.  Mastbn.  Not  the  class  of  water  transportation  which  majr 
come  under  the  act,  if  they  enter  into  that  character  of  control.  It 
simply  extends  the  jurisdiction  of  the  commission  to  compel  a  water 
carrier  who  happens  to  be  a  connecting  carrier  to  enter  into  another 
arrangement,  notwithstanding  it  may  be  already  in  a  satisfactory 
arrangement  and  there  be  any  number  of  satisfactory  through  routes. 
This  undoubtedly  grew  out  of  the  Enterprise  case,  which  the  Interstate 
Commerce  Commission  decided  in  1905,  I  believe. 

The  Chairman.  There  is  no  common  control  by  making  a  joint  rate. 

Mr.  Masten.  I  agree  with  you  perfectly  that  it  should  not  be,  but 
they  have  so  held,  and  they  are  making  us  come  in  now  on  through 
business,  freight  or  passenger,  just  on  that  thing.  Where  a  line  issues 
through  bills  of  lading  or  throi^h  tickets,  or  honors  the  same  issued 
by  a  rail  carrier,  then  under  the  Social  Circle  case,  decided  in  162  U.  S.. 
I  believe  the  Interstate  Commerce  Commission  has  exacted  of  all  ol 
these  water  lines,  even  independently  owned  and  controlled,  that 
they  shall  file  their  tariflfs  or  concur  in  the  rail  carrier's  tariff  and 
come  within  the  act  in  every  regjard.  On  May  4.  1908,  they  made  the 
further  conference  order  that  if  they  volimtarily  issued  or  accepted 
such  billing  or  tickets,  or  had  such  arrangement,  did  one  single, 
solitary  iota  of  interstate  business  on  through  ticket  or  billing,  by  that 
voluntary  act  that  brought  all  their  interstate  business,  port  to  port, 
within  the  act  and  the  jurisdiction  of  the  commission ;  and  it  was  only 
after  rehearing  and  much  ai^ument  that  they  set  that  order  aside, 
and  only  claim  juri3diction  as  to  the  through  business,  except  as  to 
the  matter  of  accounting,  which  is  not  settled .  This  was  by  a  majority 
of  one. 

The  Chairman.  You  say  that  the  Interstate  Commerce  Commission 
now  holds  that  an  independent  water  line,  not  under  the  control  of 
a  railroad  line,  or  not  naving  a  railroad  line  under  its  control,  is 
governed  by  the  Interstate  Commerce  Commission? 

Mr.  MavSTEN.  Yes,  sir;  on  business  done  by  through  bUUng  or 
ticketing;  but  we  have  a  number  of  practical  men  here  in  the  room 
who  can  answer  that  question  from  their  own  experience. 

The  Chairman.  That  certainly  was  not  the  intention. 

Mr.  Masten.  It  was  not  the  intention  of  Congress,  as  we  believe; 
it  certainly  was  the  intention  to  leave  the  water  traiffic  alone.  Now,  by 
the  language  of  the  first  section  they,  in  connection  with  the  decision  of 
the  Supreme  Court  in  the  Social  Circle  case,  that  the  issuing  of  through 
bills  of  lading,  or  issuing  a  ticket  to  a  single  person,  would  subject 
that  business,  for  that  purpose  at  least,  to  all  of  the  provisions  of  the 
act. 

The  Chairman.  The  Social  Circle  case  did  not  have  anything  to 
do  with  the  water  lines. 

Mr.  Masten.  I  a^ree  with  you  there,  also,  but  they  had  so  construed 
that  case,  and  there  is  language  there,  taken  in  its  Uteral  meaning,  which 
may  be  said  to  warrant  their  conclusion,  although  considered  in  the 
connection  used,  I  doubt  it. 

Mr.  Adamson.  You  do  not  insist  that  they  may  voluntarily  sell 
through  tickets  and  issue  through  bills  of  lading  and  yet  escape 
being  subject  to  the  interstate-commerce  law? 

Mr.  Masten.  At  present  we  are  satisfied.  ^While  we  think  it  was 
not  intended  to  bring  us  under  control,  the  railroads  say  it  was.  We 
desire  to  abide  in  every  respect  by  the  interstate-commerce  act,  if 
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it  does  touch  us;  they  make  us  do.it  and  we  do  do  it.  As  the  la^r 
stands  now  we  can  say,  "We  will  quit  doing  through  business;*'  ^e 
can  stop  right  here  and  do  no  through  busmess,  and  our  intersta^ 
purely  water  traffic  is  entirely  free;  and  as  the  law  stands  now,  we 
can  not  be  compelled  to  make  through  routes  and  rates,  but  may  qo 
so  voluntarily.  ^ 

Mr.  MiLLEB.  Was  this  Social  Circle  case  decided  on  the  long  ai^ 
short  haul  clause? 

Mr.  Hasten.  That  entered  into  it,  but  it  was  an  iutermediatd 
short  railroad  that  thought  to  carve  out  its  own  business,  and  the 
Supreme  Court  said  that  they  could  not  do  it.  They  said,  "  You  ajre 
in  a  joint  arrangement  for  contiauous  passage  over  a  through  lii^e 
or  route,  and  in  that  respect  you  are  in  an  arrangement  for  continu- 
ous carriage,  subject  to  the  act.  The  Interstate  Conmaerce  Copfi- 
mission  has  applied  the  same  to  rail  and  water  when  no  other  rela- 
tion exists  than  through  ticketing  and  billing.  , 

Now,  we  are  apprehensive  of  this  character  of  legislation  at  this 
time.  The  Interstate  Commerce  Commission  upon  that  slender 
thread  went  farther  and  said.  If  you  voluntarily  issue  that  bill  of 
lading,  or  sell  the  ticket  or  accept  and  honor  the  same,  you  by  that 
act  necessarily  bring  the  port-to-port  business  within  the  jurisdic- 
tion of  the  conmiission. '  We  have  the  utmost  faith  in  the  good  intent 
and  high  purpose  of  the  commission.  We  feel,  however,  that  our 
interest  stand  in  such  relation  to  the  people  that  thev  ought  not  to 
be  subjected  to  the  hazard  of  constructions  which  would  include  rather 
than  exclude  this  busiuess  from  regulation,  the  necessity  for  whi(^h 
arose  in  another  source. 

Mr.  Staffobd.  What  is  the  case  in  which  they  overruled  that?    ] 

Mr.  Masten.  I  will  get  it  for  you ;  it  was  only  a  conference  ruling. 

Mr.  Stevens.  You  said  that  if  this  clause  be  enacted  into  law 
that  it  would  tend  to  the  ''railroadizing"  of  water  carriers.  Whftt 
did  you  mean  by  that? 

Mr.  Masten.  We  fear  the  ultimate  effect  of  that  would  be  to  bring 
the  water  Unes  under  the  dominion  of  the  rail  lines.  Now,  there  are 
practical  men  here  who  will  be  able  to  answer  that  question  much 
better  than  I  can,  but  we  say  as  to  this  that  we  do  not  beUeve  it* 
ever  was  intended  to  regulate  our  rates  and  business,  and  we  a^e 
fearful  of  each  step  of  inclusion;  it's  a  getting  away  from  landmarl^ 

Mr.  Stevens.  Going  still  further,  you  say  that  this  would  have 
the  effect  of  bringing  the  water  lines  imder  the  *' dominion  of  the 
rail  Unes.''  By  that  do  you  mean  that  the  rail  lines  would  make  the 
rates  direct,  and  would  direct  what  competition  should  be  had,  and 
all  that  sort  of  thing? 

Mr.  Masten.  Yes,  and  a  practical  man,  I  think,  will  tell  you  that  it 
would  mean  the  extinguishment  of  a  Ime,  that  it  would  mean  to 
sell  it — what  I  mean  is,  that  if  it  is  intended  to  depart  from  that 
long-established  policy,  we  would  ask  that  you  give  us  more  time, 
because  the  ramifications  of  the  water  business  are  such  that  it  is 
not  in  our  power  to  know  just  where  we  would  land.  The  differences 
are  very  essential,  and  the  result  would  be  far-reaching.  The  elim- 
inating of  the  proviso  as  to  the  existence  of  a  reasonable  or  satis- 
factory through  route  is  probably  the  outgrowth  of  the  Enterprise 
case,  where  the  Interstate  Commerce  Commission,  where  there  was 
already  a  satisfactory  route  and  rate,  said  that  they  could  not,  upon 
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the  application  of  another  water  carrier,  compel  the  land  carriers  to 
make  another  through  route  and  rate.  They  did  not  say  in  that  case 
that  it  called  for  the  exercise  of  that  power  if  they  had  it,  because 
they  closed  their  opinion  by  saying,  in  substance,  "We  do  not  know 
whether  the  facts  in  this  case  would  justify  this  if  we  had  the  power." 

It  is  a  new  thing  to  have  water  transportation  dealt  with  in  con- 
nection with  rail  transportation,  and  we  think 

Mr.  Stevens.  In  the  Enterprise  case  were  they  held  to  come 
within  the  act  t 

Mr.  Masten.  They  made  the  application.  There  are  even  times 
where  some  of  these  old-established  lines  would  be  dad  to  have  domi- 
nant power  in  their  hands  to  compel  a  railroad  to  let  it  into  another 
territory,  but  the  immediate  benent,  if  any,  is  not  commensurate  with 
the  possible  ultimate  harm. 

Mr.  Stevens.  Do  you  issue  through  tickets  in  conjunction  with 
railroads? 

Mr.  Masten.  Yes,  sir;  and  we  abide  by  the  interstate-commerce 
law  as  to  that  business  and  publish  rates  or  concur  in  published  rates. 

Mr.  Stevens.  Is  there  any  hardship  in  it? 

Mr.  Masten.  We  are  working  very  weU. 

STATEMENT  OF  MB.  EDWIV  H.  DTTFF,  OF  WASHIVOTOK,  D.  C, 

BEPBESEvrnro  the  amebigav  steamship  ASSOCIATIOH. 

Mr.  Duff.  Mr.  Chairman  and  gentlemen,  Mr.  Masten  has  covered 
the  case  quite  fully,  and  we  subscribe  to  everything  that  he  has  stated, 
and  when  I  say  '*we''  I  mean  the  American  Steamship  Association, 
comprising  practically  all  of  the  coastwise  vessels  on  the  Atlantic  and 
Gulf  coasts. 

Mr.  Stevens.  Will  you  please  file  a  list  of  those  companies  forming 
that  association? 

Mr.  Duff.  Yes,  sir;  I  have  it  right  here. 

(Following  is  the  list  referred  to:) 

AMERICAN  STEAMSHIP  ASSOCIATION. 


Baltimore  Steam  Packet  Company. 
Chesapeake  Steamship  Company. 
Clyde  Line. 

Eastern  Steamship  Company. 
Ilallory  Steamship  Line. 
Metropolitan  Steamship  Company. 
New  England  Coal  ana  Coke  Companjr. 
New  York  and  Baltimore  Transportation 

Company. 
New   York  and   Cuba  Mail  Steamship 

Company. 


New  York  and  Porto  Rico  Steamship 
Company. 

Norfolk  and  Washington  Steamboat  Com- 
pany. 

Ocean  Steamship  Company. 

Peninsular   and  Occidentai 
Company. 

Old  Dominion  Steamship  Company. 

Red  **D"  Line. 

Southern  Steamship  Com^Mmy. 
i  United  States  Transportation  Company. 


Occidental    Steamship 


Ml.  Duff.  There  is  just  one  point  that  I  would  like  to  impress 
upon  the  committee  with  respect  to  the  dissimilarity  between  the  rail 
and  water  transportation,  which  we  think  the  committee  should  have 
clearly  in  mind  when  legislating  upon  a  subject  of  this  character.  In 
the  fiirst  place,  these  steamship  companies  which  are  operating  on 
through  routes  and  joint  rates  with  a  railroad  company  do  not  object 
to  coming  within  the  provisions  of  the  law  so  far  as  the  Interstate 
Commerce  Commission  has  construed  the  present  act  to  apply.  They 
do  think,  however,  that  after  a  through  route  has  been  established 
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with  a  railroad  and  water  carrier  between  two  points,  that  it  is  un- 
r  asonable,  so  long  as  the  route  is  *^ satisfactory''  and  the  rates  are 
"reasonable,"  to  clothe  the  Interstate  Commerce  Commission  with 
power  to  establish  an  additional  route  and  divide  the  business  which 
is  passing  between  the  two  points,  and  perhaps  not  in  great  volume, 
wnich  has  been  established  after  long  years  and  by  the  expenditure 
and  possibly  have  the  effect  of  driving  the  regular  line  of  steamers — 
of  a  large  amount  of  money  and  serving  the  public  satisfactorily — out 
of  business  and  leave  a  line  of  inadequate  steamers  to  serve  the 
public. 

Mr.  Stevens.  In  other  words,  you  want  to  have  a  monopoly  fixed 
by  law? 

Mr.  Duff.  Absolutely  no,  sir;  and  I  will  show  you  what  I  mean 
by  my  statement.  In  the  first  place,  I  said  that  you  already  have 
a  line  of  first-class  steamers  between  two  points.  Those  steamers 
are  regularly  scheduled  and  have  to  go  to  sea;  they  have  to  have 
cargo,  and  they  have  to  be  seaworthy;  they  can  not  go  unless  they 
have  a  fair  cargo  in  order  that  they  may  be  seaworthy.  Now,  witn 
a  railroad  company  it  is  entirely  dinerent.  It  operates  with  railroad 
cars  all  about  the  same  size.  Their  space  can  be  adjusted  to  suit  the 
cargo :  but  in  the  case  of  a  steamer  tne  cargo  has  to  be  adjusted  to 
duit  tne  space. 
We  are  not  here,  gentlemen,  to  plead  for  legislation  that  will  permit 

us  to  squeeze  out  competition,  but  we  are  simply  askinc  for 

Mr.  Stevens.  But  tnat  is  what  yoiu:  argument  would  lead  to. 
Mr.  Duff.  Oh,  no,  sir.     If  you  have  a  satisfactory  through  route, 
and  the  rates  are  reasonable,  what  else  do  you  want  i    We  invite  fair 
competition,  but  in  the  question  of  water  carriage  it  has  got  to  be  on 
a  fair  basis. 

Mr.  Adamson.  Do  you  object  to  the  Interstate  Commerce  Com- 
mission permitting  an  additional  through  route  to  be  established  by 
the  volimtary  act  of  those  who  want  to  go  into  it,  or  simply  com- 
pelling an  aaditional  route  1 

Mr.  Duff.  Compelling  an  additional  route.  Where  there  is  no 
satisfactory  througn  rouSa  we  do  not  object;  there  is  no  one  objecting 
to  making  a  through-route  arrangement  with  railroad  companies. 

Mr.  Adamson.  Do  you  object  where  other  people  want  to  establish 
another  through  route  on  their  own  motion,  or  do  you  only  object  to 
the  commission's  compelling  the  formation  of  a  through  route? 

Mr.  Duff.  As  Mr.  Masten  has  stated,  there  is  so  very  much  to  this 
subject  that  it  is  worthy  of  a  great  deal  of  time  upon  the  part  of  the 
committee  in  going  into  it  very  carefully,  so  that  the  steamship  com- 
panies will  not  be  put  in  a  position  of  seeming  to  come  here  before 
you  and  asking  the  committee  to  assist  them  in  preventing  competi- 
tion. That  is  not  their  motive  by  any  means.  They  simply  want 
the  committee  to  understand  thoroughly  the  business  of  water  carriage 
before  passing  this  law.  You  can  not  regulate  all  water  carriers. 
Take  the  tramp  ship,  for  instance;  take  a  saiUng  vessel;  and  take 
the  private  line  (the  man  who  runs  his  own  ship  for  the  transportation 
of  his  own  cargoes) ;  you  can  not  regulate  liim.  He  has  no  terminals; 
he  can  load  at  the  terminals  of  the  shipper,  and  discharge  his  ship  at 
the  wharves  of  the  consignee.  Can  you  not  see  the  discrimination 
and  disadvantage  to  one  if  all  are  not  regulated  ?  The  regular  liners 
operating  between  two  points,  and  serving  the  pubUc,  are  not  charging 
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unreasonable  rates.  The  water  carriers  are  not  declaring  large 
dividends,  and  they  have  been,  and  are  now,  competing  against  every 
kind  of  water  craft  and  pirate  on  the  high  seas. 

Mr.  Stevens.  Oh,  no;  the  water  carriers  do  not,  in  domestic  trade, 
have  to  compete  with  those. 

Mr.  Duff.  The  American  tramp  and  sail  vessel  all  the  time. 

Take  the  case  of  one  of  the  Clyde  Line  steamers,  the  Algimquin. 
The  Clyde  Line  operates  between  Is  ew  York  and  JacksonviDe.  There 
was  a  congestion  of  trade  at  JacksonviUe  not  more  than  a  couple  of 
weeks  ago,  and  it  was  desirable  to  send  an  additional  steamer  down 
from  New  York  to  relieve  the  congested  condition.  Would  anjr  mem- 
ber of  the  committee  object  to  the  law  being  so  as  to  permit  that 
steamer  ^oing  out  in  the  market  to  compete  gainst  tramp  ships, 
sailing  ships,  or  what  not,  in  order  to  get  a  sufncient  cai^o  and  in 
order  to  enable  her  to  safely  navigate  the  ocean  to  JacksonviUe? 

Mr.  Stevens.  Where  was  that  freight  destined  to? 

Mr.  Duff.  I  presume  the  freight  was  coming  north,  but  I  do  not 
know  exactly. 

Mr.  Stevens.  You  do  not  pretend  to  say  that  any  tramp  ship 
would  take  that  trade  north,  do  you  ? 

Mr.  Duff.  No;  but  I  do  mean  to  say  this:  That  the  Algonquin 
wanted  to  ^o  south;  she  had  no  freight  and  she  had  to  get  a  cargo. 
The  result  m  a  case  like  this  is  that  if  they  are  under  the  act  to  reg- 
ulate commerce  they  have  specific  rates,  which,  we  will  say,  would 
be  30  cents.  A  tramp  sailing  vessel  or  a  private  vessel  could  come 
in  and  bid  10  cents,  and  get  everything  moving  that  way,  and  the 
regular  liner  would  have  to  go  light,  because  the  law  would  not  permit 
a  change  in  the  rate  without  notice.     Is  there  any  objection  to  that? 

The  Chairman.  But  that  is  not  the  proposition  here,  Mr.  Duff. 
Tramp  steamers  can  not  make  contracts  for  through  shipments. 

Mr.  Kennedy.  I  understand  that  a  tramp  ship  could  bid  for  a 
•cargo. 

The  Chairman  I  understand  for  a  cargo  from  one  terminal  to 
another,  but  thej  don't  make  contracts  for  through  shipments,  and 
the  only  proposition  here  is  on  contracts  for  the  tnrough  shipments. 

Mr.  Duff.  That  is  all,  Mr.  Chairman. 

STATEMENT  OF  MB.  E.  E.  OLGOTT,  PBESIDEHT  AlTD  OEHERAL 
MANAOEB  HXmSOK  BIVEB  DAT  LUfE,  OF  9EW  TOBK  GITT. 

Mr.  Olcott.  I  have  no  intention  of  asking  for  but  a  verv  short 
time,  but  I  want  to  say  a  word  about  a  umque  condition  that  our 
company  is  in.  I,  however,  would  say,  Mr.  Chairman,  that  I  take 
so  much  satisfaction  from  your  remarks  that  there  was  no  intention, 
unless  there  was  railroad  control,  in  bringing  this  under  the  Inter- 
state Commerce  Commission  jurisdiction  that  I  think  any  remarks 
of  mine  will  be  entirely  superfluous. 

The  Chairman.  But  you  must  not  pay  any  attention  to  the  re- 
marks that  I  inject  here,  for  I  do  not  have  to  stand  by  them. 

Mr.  Olcott.  The  Hudson  River  Day  Line  is  purely  within  the 
State  of  New  York,  carrying  passengers  only,  no  freight  at  all,  from 
New  York  to  Albany  on  the  Hudson  River,  a  navigable  free  water 
highway.  We  have  no  railroad  control;  there  is  not  one  share  of  our 
stock  owned  by  any  railroad  and  we  are  only  in  the  State  of  New 


Digitized  by  VjOOQIC 


BILiLS  AFFECTING  IKTEB8TATE  COMMEBOB.  1121 

York.  We  run  only  for  five  months  in  the  year,  our  princinal  busi- 
ness is  tourist  passenger  business,  and  yet  it  has  been  rulea  b^  the 
Interstate  Commerce  Commission  that  because  we  accept  the  tickets 
issued  by  railroads  over  our  line  we  are  under  the  jurisdiction  of 
the  Interstate  Commerce  Commission. 

Mr.  Stevens.  To  what  extent?  What  do  you  have  to  do  because 
you  are  under  that  jurisdiction? 

Mr.  Olcott.  We  have  to  issue  tariffs  and  file  classifications.  It 
has  been  suggested  that  you  might  bring  up  the  uniform  system  of 
accounting,  which  would  be  very  inconvenient  for  us,  because,  as  I 
say,  we  carry  no  freight,  and  the  principal  basis  of  th^  bookkeeping 
and  the  system  of  accounting  that  has  been  suggested  is  for  freight; 
and  because  we  run  only  for  five  months  in  the  year,  during  which 
time  we  keep  our  own  very  close  watch  over  our  income  and  outgo, 
and  we  do  not  divide  our  expensed  into  the  different  items  which  has 
been  suggested  might  be  introduced  during  the  summer  time.  In  the 
winter  time,  when  we  have  plenty  of  time,  we  do  more  systematically 
divide  evervthing  in  our  own  way,  and  we  would  very  much  object 
to  this  uniform  system  of  accounting,  because  it  would  give  impor- 
tant information,  which  is  for  our  private  use — a  private  company — 
to  our  competitors. 

Mr.  Stevens.  You  do  not  claim  that  there  is  anything  in  this  bill 
that  compels  that,  do  you? 

Mr.  Olcott.  No;  the  system  of  accounting  is  another  matter,  and 
perhaps  I  should  not  have  mentioned  it.  But  it  would  seem  to  me 
to  be  very  objectionable  if,  in  the  biUs  that  are  under  discussion,  and 
the  Elkins  and  the  Cummins  biUs,  that  clause  where  a  **  reasonable 
and  satisfactory  through  route  does  not  exist"  shoiild  be  eliminated. 
I  think  it  will  open  the  door  to  competition  of  an  imfortunate  nature 
for  the  simple  reason  that  if  the  cheap,  and  possibly  the  inadequate  or 
unsafe  boats  could  come  and  carry  passengers  from  New  York  to 
Albany,  or  vice  versa,  without  giving  the  service  that  we  give  and 
without  the  restrictions  that  we  are  imder,  then  it  might  be  very 
unfortunate  for  us. 

Mr.  Stevens.  Before  you  go  any  further,  would  not  any  com- 
petitor or  any  competitive  boat  such  as  you  describe  be  xmder  exactly 
the  same  laws  and  the  same  system  of  inspection  and  supervision  that 
you  are  xmder? 

Mr.  Olcott.  Absolutely,  so  far  as  inspection  is  concerned. 

Mr.  Stevens.  Then  why  would  they  oe  imsafe? 

Mr.  Olcott.  There  are  different  classes  of  boats,  very  different, 
and  different  classes  of  acconmiodations.  It  makes  a  great  difference. 
But  the  mere  fact  of  our  receiving  railroad  tickets  ana  selling  them  is 
tor  the  accommodation  of  the  public  and  not  largely  for  our  own 
benefit.  It  would  be  very  imcomfortable  for  the  travelers  up  there 
if  they  had  to  co  to  Albany  or  to  New  York  and  lie  over  a  train  without 
their  baggage  Deing  checked,  and  if  they  had  to  buy  a  separate  ticket. 

The  CHAIRMAN.  Isn't  it  a  fact  that  you  get  a  very  large  proportion 
of  your  business  from  people  who  buy  through  railroad  tickets  and 
eitner  stop  off  at  Albany  and  go  to  New  York  upon  your  line,  or  stop 
over  at  New  York  and  go  to  Albany  by  your  route? 

Mr.  Olcott.  A  great  proportion  of  those  people  would  desire  to 
go  and  come,  and  to  buy  tickets  from  us. 

The  Chatkman.  Do  you  think  they  would  buy  tickets  excepting 
through  tickets  upon  which  they  could  check  their  baggage  through? 
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^  Mr.  Olcott.  I  think  a  great  many  of  them  would;  a  large  propor- 
tion of  them.  We  do  not  consider  that  it  would  be  disastrous  to  give 
it  up  entirely. 

Tne  Chairman.  I  have  had  the  pleasure  of  riding  on  your  line 
several  times,  and  I  am  sure  that  1  never  would  have  done  so  if  I 
had  not  had  a  through  ticket. 

Mr.  Olcott.  You  are  an  exception,  I  think.  But  the  interstate 
commerce  act,  it  seems  to  me,  speaking  for  our  line  alone,  was  desired 
for  the  regulation  of  railroads  and  not  independent  water  lines  ^^liich 
are  purely  intrastate;  and  the  tendency  of  additional  limitations  and 
control  is  to  make  it  much  harder  for  us  to  make  money,  and  the 
result  of  our  not  being  able  to  get  along  if  they  did  not  issue  through 
tickets  would  be  that  we  should  be  driven  to  the  wall,  and  then  wno 
would  buy  us  up  excepting  the  through  railroads?  Our  case  is 
unicjue  and  unusual;  we  carry  no  freight  at  all,  and  the  incident  of 
selling  tickets  does  not  seem  to  us  to  be  sufficient  to  put  us  imder 
the  control  of  the  Interstate  Commerce  Commission.  We  are  getting 
along  reasonably  well  as  things  are  now,  but  new  regulations  woula 
be  more  onerous  still. 

Mr.  Stevens.  If  you  sell  through  tickets  and  make  through  rates 
and  take  baggage  through,  you  are  under  the  interstate-commerce 
law  now  as  to  that  business. 

Mr.  Olcott.  Yes,  sir. 

Mr.  Stevens.  So  that  this  act,  if  passed  with  this  language  in, 
would  not  change  your  status  at  all? 

Mr.  Olcott.  I  don't  know  anything  about  that,  sir. 

Mr.  Stevens.  Well,  in  what  way  would  it? 

Mr.  Olcott.  It  might  relieve  us  from  the  limited  liability  that  we 
are  now  under  in  regard  to  our  steamers. 

Mr.  Stevens.  What  is  the  language  that  changes  your  liability 
under  existing  law? 

Mr.  Olcott.  I  came  here  not  prepared  to  speak  at  length;  I  am  not 
a  lawyer,  and  I  can  not  analvze  tne  whole  oill  carefufly.  I  would 
have  to  refer  to  our  lawrers  for  that. 

Mr.  Stevens.  We  wish  that  somebody  would  place  in  the  record 
the  language  that  you  claim  would  change  it. 

Mr.  Olcott.  I   think  Mr.   Masten   could   answer   that   question 


The  Chairman.  Do  you  have  any  traffic  arrangement  with  the 
New  York  Central  Railroad? 

Mr.  Olcott.  No;  no  traffic  arrangement  at  all,  excepting  the  same 
as  we  have  with  the  Delaware  and  Hudson  and  the  Pennsvlvania 
Railroad,  and  I  believe  the  other  line  that  sells  through  tickets  on 
our  line — the  same  exactly  as  we  have  with  the  steamboats  on 
Lake  Champlain. 

The  Chairman.  You  say  that  there  is  no  traffic  arrangement,  and 
then  you  make  some  exceptions. 

Mr.  Olcott.  There  is  no  traffic  arrangement. 

The  Chairman.  You  have  an  arrangement  by  which  you  exchange 
service  for  tickets? 

Mr.  Olcott.  The  same  as  the  other  through  lines  have.  There  is 
no  private  arrangement  at  all;  none  whatever. 

The  Chairman.  What  do  you  mean  by  "private  arrangement?" 
Do  you  have  any  exclusive  arrangement  under  which  these  roads 
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agree  to  sell  tickets  good  over  no  other  steamship  line  between  Albany 
and  New  York  but  yours? 

Mr.  Olcott.  Absolutely  not.  If  a  person  comes  and  wants  to  go 
from  Philadelphia  to  Saratoga,  and  steps  up  to  the  Pennsylvama 
Railroad  ticket  office  and  says,  **I  want  to  go  from  New  York  to 
Albany,*'  they  would  ask  him  which  one  of  the  four  or  five  lines  he 
would  want  to  go  upon,  the  West  Shore,  the  New  York  Central,  the 
day  boats,  or  the  night  boats. 

The  Chairman.  But  that  is  not  what  I  want  to  get  at.  You  have 
an  interchange  of  tickets  with  the  New  York  Centrd  Railroad.  Does 
the  New  Yoric  Central  Railroad  in  any  way  by  a^eement  with  you 
obligate  itself  not  to  give  the  same  arrangement  with  some  other  new 
line  or  any  other  line  of  boats  on  the  Hudson  River? 

Mr.  Olcx)tt.  Absolutely  not,  sir. 

The  Chairman.  They  are  at  perfect  Uberty  to  patronize  a  line  thai 
would  be  started  in  opposition  to  you? 

Mr.  Olcott.  So  far  as  I  know,  there  is  no  arrangement  with  us, 
absolutely;  and  that  is  the  chief  reason  why  we  think  we  ought  to  be 
excluded  from  the  operation  of  the  interstate  commerce  law,  because 
we  are  operating  on  a  water  highway,  and  the  only  way  in  which  we 
maintain  our  business  is  by  giving  adequate  service,  the  best  that 
we  think  could  be  given,  spending  large  amounts  of  money  to  keep 
abreast  of  the  times,  using  the  best  of  boats  for  the  purpose;  and  we 
have  no  franchises  and  no  special  privileges  of  any  kind. 

The  Chairman.  If  a  new  line  snould  oe  started  on  the  Hudson 
River,  a  boat  line,  under  the  existing  law,  there  is  nothing  to  prevent 
the  New  York  Central  Railroad  from  entering  into  a  continuous 
traffic  agreement  with  them,  making  a  joint  through  route;  and  you 
think  that  under  this  law  they  would  have  that  power? 

Mr.  Olcott.  I  think  they  would,  sir. 

The  Chaibman.  And  that  would  be  starting  a  rival  in  business  to 
your  line,  possibly? 

Mr.  Olcott.  It  certainly  would  likely  have  that  tendency,  sir. 

Mr.  Stevens.  Isn't  that  the  point  that  you  gentlemen  should 
address  yourselves  to  frankly,  that  you  don't  think  it  is  wise,  from  a 
public  standpoint  and  as  a  matter  of  public  policy,  to  have  that 
competition?    That  is  what  I  would  like  to  know  about  it. 

Mr.  Olcott.  We  have  never  had  it,  and  we  think  it  is  against  pubfic 
policy  to  add  restrictions  and  to  discourage  water  lines.  We  have 
always  felt  perfectly  free.  We  have  never  had  a  competitor,  and  we 
have  felt  perfectly  willing  to  keep  our  service  above  the  others,  and 
in  that  way  maintain  our  superiority.  And  it  is  not  a  narrow  view, 
if  other  people  want  to  put  as  muchmoney  in  the  business  as  we  have 
put  in  it,  and  to  acquire  the  terminal  facilities.    We  do  not  fear  com- 

etition,  but  we  do  fear  added  restrictions  in  our  business  by  the 
terstate  Commerce  Commission,  compelling  us  to  keep  our  Dooks 
in  certain  ways  and  compelling  us  to  do  things  which  are  unnecessary 
for  the  pubUc  business  and  which  will  increase  and  almost  certainly 
lead  to  the  wiping  out  of  competition  by  the  absorption  of  our  lines 
by  the  railroaos,  and  instead  of  being  independent  and  free  and  open 
service  to  the  public  they  will  become  monopolized  by  the  railroads- 

(At  11.55  a.  m.  a  recess  was  taken  until  2  p.  m.) 
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AFTER   RECESS. 

At  the  expiration  of  the  recess  the  committee  resumed  its  session. 
Mr.  Kennedy.  Gentlemen,  you  may  proceed. 

STATEMEHT  OF  ME.  FRAVK  S.  MASTEH— Continued. 

Mr.  Masten.  One  of  the  members  of  the  committee  this  mommg 
asked  that  some  one  put  into  the  record  the  language  of  the  act 
which  furnished  the  limited  liability,  and  the  Harter  Act,  spoken  of. 
I  think  the  last  speaker  was  not  quit^  clear  on  that,  and  if  1  may  do 
so  I  will  try  to  clear  it  up  on  the  record.  The  twentieth  section  of 
the  Hepburn  Act,  so-called,  provides  in  general  t^rms  that  the  initial 
carrier  of  an  interstate  shipment  shall  ^ive  a  through  bill  of  lading 
with  receipt  attached.  It  further  provides,  without  going  into  de- 
tail, that  tnat  initial  carrier  shall  be  liable  to  the  shipper,  in  the  event 
of  damage  to  the  goods  during  transportation,  with  the  right  in  the 
initial  carrier  to  recover  over  against  the  carrier  on  whose  line  the 
damage  was  done.  We  will  suppose  that  a  shipment  is  sent,  we  will 
say,  from  Albany  to  Cleveland  by  way  of  Bunalo,  on  a  lake  line  or 
vessel,  and  the  initial  carrier  we  will  say  is  the  New  York  Central, 
or  any  line  reaching  out  of  Buffalo — or  a  water  line;  it  makes  no 
difference.  By  a  fault  or  error  in  navigation  or  in  the  management 
of  the  ship  between  Buffalo  and  Cleveland,  we  will  say,  that  cargo  of 
goods  is  damaged  to  the  extent  of  $10,000.  By  the  twentieth  section 
of  the  Hepburn  Act  the  initial  rail  line  is  liable  to  the  shipper  for  his 
damage.  When  that  initial  line  comes  to  recover  over  against  the 
lake  Ime,  on  whose  line  the  damage  occurred,  it  will  say,  '^No,  I  am 
not  answerable  for  that  because  by  the  act  of  1893,  commonly  called 
the  Harter  Act,  I  am  exempt  for  damage  to  the  cargo  where  it  arises 
by  reason  of  faults  or  errors  in  navigation  or  in  the  management  of 
the  ship.*'     Query:  Who  shall  stancT the  damage? 

Under  that  twentieth  section,  on  that  character  of  shipment, 
whether  it  be  voluntarily  entered  into  b}^  the  lake  line  or  whether 
the  lake  line  is  compelled  to  become  a  party  to  its  carriage,  can  he 
answer,  *'I  am  not  answerable.  You  must  stand  the  loss?''  And 
must  the  initial  carrier  come  back  to  the  shipper  and  say,  ''I  can  not 
get  the  rehef  afforded  me  by  the  act,  and  therefore  I  will  not  pay 
you?" 

Let  me  carry  it  one  step  farther,  to  illustrate  the  other  dangers. 
Let  us  suppose  that  exactly  those  same  circumstances  occur,  and  the 
ship  is  totally  lost  on  the  lakes.  The  initial  carrier  makes  some 
payment,  $10,000,  to  the  shipper,  as  he  is  required  to  do  under  this 
act,  and  he  calls  upon  the  owner  of  i^he  lake  line  to  make  good 
that  loss.  The  owner  of  the  lake  line  says,  '*No.  Section  4282 
limits  my  liability  for  all  damage  done,  occasioned,  or  incurred  with- 
out my  own  personal  privity  or  knowledge,  to  the  value  of  the  ship 
and  the  freight  then  pending.  As  the  Suprenie  Court  has  construed 
that,  that  value  must  be  taken  at  the  end  of  the  voyage  on  which  the 
damage  is  done,  occasioned,  and  incurred.  If  the  ship  is  a  total  loss, 
the  value  of  any  interest  in  the  ship  and  freight  pending  is  nothing; 
and  therefore  I  will  not  pay  you  at  all." 

Mr.  Stafford.  What  case  is  that? 

Mr.  Masten.  There  are  a  great  many.  I  will  give  you  a  reference 
to  them.     It  is  the  thoroughly  established  law,  and  has  been  since 
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1861,  when  it  was  adopted  in  the  statute.  I  know  that  lawyers 
more  capable  than  I  say  that  the  effect  of  it  would  be  to  set  aside,  in 
that  character  of  shipment,  that  provision  of  the  general  act  in  limi- 
tation of  liability,  and  the  special  act  as  to  cargo.  My  own  notion  is 
that  it  does  not,  but  before  your  deUberations  are  closed  you  will 
probably  have  suggested  to  you  that,  whatever  is  done  with  the  act, 
there  should  be  an  amendment  put  in  there  which  shall  say  in  terms 
that  any  transportation  by  water  which  may  be  aflFected  by  this  act 
shall  be  subject  to  the  laws  and  regulations  applicable  to  transporta- 
tion by  water,  so  as  to  put  the  matter  of  whether  those  statutes  are 
interfered  with  by  that  entirely  beyond  any  question.. 

Mr.  Stafford.  Has  section  20  or  the  Hepburn  Act  been  construed 
in  conjunction  with  the  Harter  Act,  so  far  as  the  liability  of  the  lake 
carriers  is  concerned,  in  the  cases  you  instance? 

Mr.  Masten.  I  was  told  yesterday  that  one  of  the  district  judges 
for  the  southern  district  of  New  York  had  some  time  in  the  recent 
past  held  that  it  did  not  set  it  aside.  Whether  that  has  gone  to 
appeal  or  not  I  am  not  advised.  I  have  not  seen  the  case  reported, 
but  I  was  told  by  a  New  York  attorney  yesterday  that  Judge  Aaams — 
I  think  it  was — had  made  a  ruling  of  that  kind.  That  is  my  personal 
view.  I  know  that  the  contrary  view  is  entertained  by  a  number  of 
lawyers  who  have  studied  the  question. 

^  Following  that,  and  putting  another  thing  entirely  beyond  ques- 
tion, there  nas  been  at  least  no  general  intent  on  the  part  of  anyone 
to  aiffect  in  any  mannier  the  water-carrier's  port-to-port  business.  As 
you  requested  it  this  morning,  I  will,  if  I  may,  read  into  the  record, 
so  that  vou  may  have  it,  the  conference  ruling  to  which  reference  was 
made  this  morning.  The  commission  on  May  4,  1908,  made  this 
conference  ruling,  known  as  **B  No.  2:'' 

A  steamboat  line  agreed  upon  a  ioint  rate  with  a  rail  line  for  certain  passenger  and 
freight  traffic.  Held,  that  it  could  not  unite  with  a  railroad  companv  in  making  a 
through  route  and  joint  rate  on  a  particular  traffic  without  subjecting  all  its  interstate 
traffic  to  the  provisions  of  the  law  and  to  the  jurisdiction  of  the  commission. 

That  was  the  conference  ruling  which  I  said  had  been  reversed  by 
the  commission  on  appUcation  for  a  hearing  bv  a  majority  of  one. 

So  I  think  it  will  be  suggested  to  you  oerore  long  (and  perhaps 
you  may  even  have  it  before  you  now,  as  I  know  a  gentleman  has 
Deen  preparing  a  brief  for  the  purpose  of  submitting  it  to  you),  that 
there  should  be  included  at  this  time,  whether  this  bill  passes  or  not, 
a  Dro vision  that  nothing  in  this  act  shall  be  construed  to  in  anywdse 
anect  a  water-carrier's  water  haul,  so  that  as  much  independence 
may  be  maintained  for  those  water  lines  as  may  be. 

Now,  let  me  add  one  word.  It  is  not  a  question  of  preserving  a 
monopoly  in  any  locality  and  it  is  not  a  question  of  selfishness,  from 
our  point  of  view.     There  has  been,  so  far  as  I  am  informed,  no 

fublic  cry  for  any  tightening  of  the  reins  on  the  water  carriers.  As 
said  this  morning,  there  are  and  must  be  some  localities,  as  there 
axe  under  every  general  law,  in  which  it  may  work  a  seeming  injus- 
tice. That  is  one  of  the  disadvantages  that  a  particular  locality  or 
a  particular  individual  may  have  to  undergo  in  any  community; 
but  it  seems  to  us  that,  a  policy  having  been  adopted,  it  ought  not 
to  be  reverted  upon  unless  there  is  a  general  public  necessity  calling 
for  it,  and  it  ought  not  to  be  done  in  an  endeavor  to  meet  the  neces- 
sities of  a  particular  locality  or  of  a  particular  trade. 
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I  believe  it  is  a  principle  that  is  recognized  that  a  general  law  which 
is  made  to  fit  a  particular  case  is  likely  to  be  bad  legislation;  and  I 
really  feel  that  in  this  case  it  would  be.  And  so,  if  it  might  be  done, 
I  should  hke,  and  most  of  the  water  Unes  would  like,  while  they  are 
finding  their  bearings  and  seeing  how  this  thing  works  out,  to  have 
the  water  lines  left  in  their  present  status  as  far  as  possible.  It  is 
difficult  in  any  statute  that  bears  upon  the  carriers  by  water  to 
make  it  affect  the  private  carrier,  the  'Hramp."  It  does  not  affect 
the  private  carrier,  the  '*  tramp."  All  the  legislation  bearing  upon 
that  subject  has  one  and  the- same  thing  in  view,  and  in  the  regulating 
of  transportation  by  water  carriers  all  Qie  instrumentalities  have  been 
brought  in,  even  down  to  the  extent  that  a  man  who  owns  a  freight 
boat,  as  it  stands  now,  unless  he  has  a  license,  may  not  even  ride  on 
his  own  boat.     I  thank  you. 

Mr.  Kennedy.  Just  one  moment.  I  am  in  total  ignorance  of 
those  statutes  affecting  water  carriage  that  you  have  been  talking 
about,  but  it  seems  to  me  that  if  the  law  is  as  you  say  it  is  the  Hep- 
bum  Dill  as  it  is  drawn,  making  the  initial  carrier  Uable  for  damajge 
to  the  goods  that  he  takes,  would  be  very  uniust  to  the  initial  carrier 
if  he  has  a  joint  route  over  some  steamboat  line 

Mr.  Masten.  I  think  so,  too. 

Mr.  Kennedy  (continuing).  And  that  law  exempts  the  steamboat. 
In  other  words,  the  initial  railroad  would  then  have,  under  the  Hep- 
bum  bill,  to  pay  the  damage  without  any  sort  of  recourse  against  the 
steamboat. 

Mr.  Masten.  That  is  my  interpretation  of  it.  I  do  not  beUeve 
that  those  special  statutes  could  oe  set  aside  and  set  at  naught  by 
anything  except  a  specific  reference  to  them.  That  is  my  own 
notion;  out  the  courts  do  not  always  agree  with  my  notion.  .  Judge 
Adams,  I  understand,  has  taken  that  view,  but  courts  of  appeal 
sometimes  reverse  lower  courts.  The  point  you  make  is  exactly  the 
point  I  have  in  mind.  Now,  what  is  tne  effect  of  that?  Does  it  set 
aside  the  special  exemption  ffiven  by  the  general  maritime  laws  to 
water  carriers,  and  leave  the  TiabiUty  with  the  initial  carrier,  or  does 
it  carry  both? 

Mr.  Kennedy.  The  water  carrier  being  only  responsible  to  the 
value  of  his  ship  when  it  reaches  its  destination,  if  his  ship  has  gone 
down  by  reason  of  negligence  the  initial  rail  carrier  would  have  to 
respond  primarily  in  damage,  and  look  to  the  boat,  which  is  on  the 
bottom  of  the  lake,  for  reimbursement. 

Mr.  Masten.  Yes;  on  the  bottom  of  the  lake,  where  it  had  no 
value.  Another  thing:  Under  the  interpretation  of  our  Supreme 
Court  that  vessel  may  be  fully  insured,  out  that  being  a  personal 
contract  with  the  owner,  in  no  way  attaching  to  the  ship,  he  may  put 
that  in  his  pocket.  Our  soUcitude  is  as  to  what  is  the  effect  of  that, 
and  therefore  we  say  tliat  anything  that  tends  to  bring  more  of  our 
property  within  their  jurisdiction  subjects  us  to  an  increased  like- 
lihood of  those  conditions  arising. 

If  I  am  not  taking  too  much  time,  I  would  like  to  refer  to  one  other 
thing.  By  the  general  maritime  law,  when  that  vessel  and  her  cargo 
once  leaves  port,  I  will  say  at  Buffalo,  if  a  common  peril  threatens 
the  ship  and  car^o,  the  master  of  the  ship  is  clothed  by  the  maritime 
law  with  authonty  to  sacrifice  any  part  of  the  ship  or  cargo  for  the 
safety  of  the  balance  of  the  cargo;  and  by  that  same  law  all  of  that 
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which  is  saved,  cargo,  ship,  and  freight,  shall  on  arrival  at  the  point 
of  destination  oe  assessed  in  general  average  to  make  up  the  amount 
of  that  which  is  lost^  less  tne  lost  part's  contributive  share.  The 
initial  carrier  will  be  hable  over  to  the  shipper  under  the  bill  of  lading 
and  receipt  for  that  share  of  the  cargo's  contribution  to  the  generiS 
average;  out  if  the  initial  carrier  seeks  to  claim  that  over  against  the 
water  carrier,  the  answer  is  that  the  adjustment  is  made  in  accordance 
with  the  maritime  law,  and  that  is  '^I  will  not  pay  for  it."  Will  that 
be  set  aside? 

Take  another  iUustration.  My  goods  are  on  the  dock  at  Buffalo, 
I  will  say.  A  ship  is  alongside  the  dock.  Your  ^oods  are  on  board 
the  ship.  After  your  goods  have  been  fully  loaded  and  they  become 
attached  to  the  ship,  and  the  ship  becomes  attached  to  them,  fire 
breaks  out  which  tnreatens  the  aock  and  the  goods  on  the  dock, 
and  the  ship,  and  the  goods  on  the  ship.  An  mdependent  vessel, 
or  an  independent  individual,  comes  along — I  mean  an  individual 
not  connected  with  the  municipalitv,  whose  duty  it  would  be  to 
extinguish  the  fire — and  he  extinguishes  the  fire  on  the  dock  and  the 
goods  on  the  dock,  and  the  fire  on  the  ship  and  the  goods  on  the 
ship,  and  he  saves  half  of  the  value  of  each  one,  we  will  say.  Mv 
goods  are  on  the  dock,  and  I  owe  him  nothing  for  saving  that  hau 
of  the  value.  Your  goods  are  on  the  ship,  and  he  has  a  claim  in 
salvage  against  your  goods,  and  a  possessory  right  against  the  thing 
itself,  a  hen  on  it,  and  the  amounts  which  the  courts  will  give  vary 
largely,  depending  on  the  size  of  the  chancellor's  foot,  so  to  speak. 
Now,  who  shall  make  good  that  loss?    The  initial  carrier? 

Those  are  the  reasons  I  suggest,  and  which  will,  as  I  say,  be  sug- 
gested to  you;  that  so  long  as  there  is  any  character  of  water  trans- 
portation, either  by  voluntary  act  of  the  line  itself,  or  by  the  com- 
pulsory act  of  the  commission  under  the  law  as  it  now  stands  or 
may  be  amended,  there  should  be  a  provision  which  in  term  says 
that  the  transportation  by  water  shall  be  subject  to  the  laws  and 
regulations  appUcable  to  that  character  of  transportation. 

I  ou  will  find,  if  vou  examine  any  of  the  statutes  to  which  I  have 
referred,  the  limitea  liability  act,  section  4282,  and  the  regulations  up 
to  1885,  that  it  does  not  depend  on  the  vessel  being  a  common  carrier 
or  a  private  carrier.    It  simply  is  transportation  by  water. 

Mr.  Stevens.  If  we  should  make  any  amendment  clearly  excluding 
the  water  carriers  from  the  operations  of  the  provision  that  you  have 
just  alluded  to,  what  would  oe  the  effect  as  to  joint  rates  and  routes 
between  water  carriers  and  rail  carriers? 

Mr.  Masten.  Rail  carriers  would  do  just  exactly  as  they  do  now. 
They  say  to  the  water  carrier,  "Before  you  take  any  of  our  goods  you 
wiU  waive  as  to  us  your  right  to  claim  that  ben^t,  or  we  will  not 
give  you  any  goods.'' 

Mr.  Stevens.  That  is  done  now? 

Mr.  Masten.  That  is  done  now.  I  know  on  certain  lines  it  is  done, 
and  I  think  done  invariably.  Where  the  rail  carrier  passes  any  ox 
its  goods  over  to  the  water  carrier  it  requires  the  waiving  of  the  water 
carrier's  li^ht  to  look  to  the  Harter  Act,  which  even  exempts  them 
from  liabifity  for  damage  to  the  cargo  by  reason  of  faults  or  errors 
in  navigation  or  in  the  management  of  tne  ship.  It  only  leaves  the 
personiQ  liability  of  the  carrier  by  water  where  he  himself — that  is, 
the  owner,  or  in  case  of  a  corporation  the  managing  officer — is  per- 
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sonally  liable.  The  railroad  carriers  protect  themselves  now  agwist 
that  in  some  instances,  I  know. 

Mr.  Stevens.  Does  that  operate  at  all  to  prevent  joint  routes  and 
rates,  wherever  it  is  for  the  advantage  of  the  public  that  such  should 
exist? 

Mr.  Masten.  I  do  not  feel  that  I  am  qualified  to  answer  that  ques- 
tion. I  know  that  the  question  of  the  effect  of  the  Harter  Act  and 
those  special  rights  applicable  to  water  carriers  have  been  the  subject 
of  a  great  deal  of  negotiation  between  independent  lines  worldng  in 
conjunction  with  railroad  lines,  but  whether  it  has  resulted  in  the 
exclusion  of  freight  I  do  not  know.  But  if  the  water  carriers  were  to 
refuse  to  make  an  arrangement  of  that  kind,  they  woxfld  get  very 
little  through  freight.  Tliat  is  the  best  answer  I  can  make.  I  am 
sorrv  I  can  not  answer  the  question  more  specifically. 

Mr.  Stevens.  In  the  discussions  on  that  amendment,  I  think  it  is 
verv  clear  that  the  subject  of  the  water  carrier  was  not  considered, 
ana  it  was  not  considered  in  this  committee. 

Mr.  Masten.  I  think  it  is  a  safe  assertion,  from  an  inspection  of  the 
rail-rate  regulation,  that  practically  no  attention  has  oeen  paid  to 
the  water  fines,  except  an  evident  intent  expressed  in  the  reports: 
''Well,  we  are  not  going  to  touch  that."  I  beueve  it  to  be  a  fact  that 
there  is  neither  a  public  necessity  nor  a  public  demand  for  it;  and  the 
only  danger  to  the  independence  of  the  water  line  is  that  it  will  be 
included  m  some  general  provision,  through  inadvertence. 

Mr.  Stevens.  As  you  perhaps  know,  tne  House  yesterday  passed 
a  very  large  river  and  harbor  bill,  carrying  more  than  $42,000,000 
for  the  improvement  of  the  waterways.  It  is  the  subject  of  a  great 
deal  of  discussion  among  our  people  as  to  how  transportation  by 
water  can  be  improved  and  what  needs  to  be  done  by  Congress  to 
improve  conditions  so  that  we  shall  have  more  transportation  by 
water  and  more  competition  by  water,  and  better  faciUties  by  water. 
Now,  what  do  you  say  as  to  this:  In  making  these  improvements 
what  would  be  the  effect  of  our  bringing  the  water  carriers  imder  this 
act,  with  the  different  liabilities  that  you  have  discussed,  or  of  ex- 
empting them  from  the  liabiUties  you  have  discussed,  or  of  leaving 
them  out  altogether?  What  w^uld  be  your  view  about  what  ought 
to  be  done,  from  a  broad  public  standpomt  ? 

Mr.  Masten.  That  is  exactly  the  point  of  view  from  which  I  have 
been  trying  to  approach  it.  The  general  good  has  been  to  improve 
and  keep  alive  in  every  way  consistent  transportation  by  water.  I 
did  not  Know  that  that  immense  bill  had  passed.  I  am  very  glad  to 
know  it  has,  because  it  means  a  great  deal  to  the  lakes.  The  general 
purpose  of  that  is  to  improve  the  channels  and  harbors,  at  least  95 
per  cent  of  the  use  of  which  is  by  a  character  of  craft  which  no  one  has, 
to  my  knowledge,  ever  suggested  should  be  controlled  in  any  manner 
beyond  what  it  is  now — tne  private  water  carrier. 

Mr.  Stevens.  Under  the  operation  of  the  acts  that  you  have  dis- 
cussed have  not  nlore  and  more  of  the  water  carriers  come  \mder  the 
control  of  the  railroads?     Has  not  that  been  increasingly  true? 

Mr.  Masten.  I  would  say  that  that  is  probably  true,  but  I  should 
not  want  to  be  saying  that  it  was  due  to  any  specific  thing  other  than 
the  dominion  of"  the  rail  line  generally  over  transportation.  Just 
how  that  is  brought  about  is  more  of  a  transportation  problem  than 
I  can  answer. 
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Mr.  Stevens.  I  would  like  some  one  to  discuss  in  what  way  the 

Seneral  navigation  interests  could  be  benefited  the  most,  whether 
y  being  enturely  independent  or  by  having  an  arrangement  of  joint 
routes  or  joint  rates  bv  which  they  could  compel  the  cooperation  of 
the  railroads,  and  in  what  way  these  various  liabilities  help  or  hinder. 

Mr.  Masten.  That  would  probably  involve  in  the  first  instance  a 
division  between  the  water  lines  which  are  distinctly  water  lines  and 
independent  and  those  controlled  by  the  railroads.  I  haVe  in  mind 
one  man  who  could,  I  think,  discuss  that  matter  very  well,  but  I  do 
not  know  whether  he  would  be  willing  to  do  so  or  not  or  whether  he 
would  want  to.  That  is  too  much  of  a  transportation  problein  for 
me  to  undertake. 

Mr.  Stevens.  You  notice  that  under  the  provisions  of  the  law  it 
rather  seems  to  be  the  theory  of  those  who  drafted  it  that  it  would 
be  for  the  best  pubUc  interests  to  have  the  water  lines  .brought  under 
the  jurisdiction  of  the  commission,  so  far  as  through  routes  and  rates 
are  concerned — ^not  discussing  the  question  of  liability.  They  seem 
to  think  that  is  the  best  policy.  If  there  is  anything  to  be  said  against 
that  policy,  from  the  standpoint  of  poUcy,  we  would  like  to  have  it. 

Mr.  Masten.  I  can  only  answer  by  saying  that  that  would  be  sub- 
jecting to  compulsion  that  which  heretofore  has  been  regarded  as 
best  serving  puolic  interests  by  being  kept  independent.     Is  there  a 

Fublic  demand,  a  general  public  demand,  or  some  extreme  necessity? 
know  of  neither. 

Mr.  Stevens.  Let  us  see  about  that.  It  has  been  stated  in  many 
places  that  independent  water  lines  could  not  exist  unless  they  had 
power  to  make  through  routes  and  rates  to  reach  interior  points;  and 
on  that  account  it  has  been  pressed  upon  the  various  committees  in 
Confess  (and  I  know  it  was  before  tne  National  Waterways  Com- 
mission) that  unless  some  such .  power  be  given  the  independent 
water  Imes  they  could  not  compete  with  the  railroad  lines  oetween 
the  same  points — say  between  Boston  or  New  York  and  points  in 
Iowa;  that  an  independent  lake  line  could  not  compete  with  a 
through  rail  line. 

Mr.  Masten.  My  only  answer  to  that  is  that  I  do  not  know  of  any 
independent  line  that  has  been  forced  out  on  the  lakes,  and  I  do  know 
of  independent* lines  that  are  operating  there  successfully  now.  The 
two  lines  that  I  represent  are  entire^  independent,  so  far  as  any 
railroad  control  is  concerned,  and  I  thmk  that  the  great  majority  of 
the  lines  on  the  lakes  are  independent  lines  with  the  exception  of 
those  that  are  known  distinctively  as  being  operated  in  connection 
with  the  great  railroads  centering  at  Buffalo,  which  are  all  well  known. 
I  know  of  no  independent  line  tnat  has  been  driven  out  for  that  rea- 
son.    If  there  has  been  any,  it  is  not  within  my  knowledge. 

Mr.  Stevens.  You  people  think  you  could  get  along  better  and 
take  your  chances  on  the  through  rates? 

Mr.  Masten.  My  people  think  this:  We  have  been  doing  fairly 
well.  If  there  is  to  be  a  change  of  policy  without  the  fullest  oppor- 
tunity to  investigate  it  in  all  its  details,  we  would  rather,  at  least  for 
temporary  purposes,  stay  where  we  are  until  we  can  get  our  bearings. 
I  am  not  answering  for  the  other  lines.  I  only  answer  for  my  own 
lines.    I  do  not  know  about  them.     Is  that  all? 

Mr.  EIennedt.  We  had  some  hearings  here  in  which  it  was  con- 
tended that  the  railroads,  by  a  method  of  competition  and  by  making 
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low  rates  between  terminals  on  the  Mississippi  River,  had  practically 

Sut  the  steamboat  out  of  commission  down  there  between  New 
cleans  and  St.  Louis. 

Mr.  Mastek.  That  is  a  matter  of  common  knowledge  in  the 
steamboat  trade.  I  only  know  it  from  hearsay.  I  have  no  personal 
knowl^e  of  it. 

Mr.  Kennedy.  It  has  been  suggested,  to  remedy  that,  that  we 
ou^ht  to  fix  minimum  rates  in  that  class  of  cases  for  the  railroads. 

Mr.  Masten.  In  order  to  foster  the  water  carriers? 

Mr.  Kennedy.  In  order  to  help  the  water  carriers. 

Mr.  Masten.  I  am  in  favor  of  anvthing  that  will  aid  them.  I  do 
not  know  whether  that  will  or  not,  because  the  situation  down  there 
is  different  from  what  it  is  on  the  Liakes.  I  think  it  is  a  fact,  as  to 
the  carrying  trade  on  the  Mississippi  River,  that  the  amount  of 
product  to  be  carried  has  diminishea  verv  greatly.  Whether  it  is 
due  to  ordinary  competition  of  the  railroads  or  some  ulterior  matter, 
I  do  not  know. 

STATEKElfT  OF  MB.  H.  H.  BATMOHD,  VICE-PBESEDEVT  AHD 
OEBTERAL  MAVAOEB  OF  THE  CLTDE  STEAKSHIP  COMPAVT 
AST)  HALLOBT  STEAMSHIP  COMPAHT. 

Mr.  Raymond.  Mr.  Chairman,  Mr.  Masten  has  so  fully  covered  this 
matter  that  I  find  I  have  not  anything  to  say  after  getting  here, 
except  that  I  represent  the  independent  carriers,  the  mdependent 
lines,  and  that  I  will  gladly  answer  any  questions  that  you  may  put, 
from  an  operating  standpoint.  I  judge  that  there  has  been  an 
impression  ^iven  here  or  that  some  or  the  members  of  the  committee 
are  under  me  impression  that  the  independent  carrier  in  his  oppo- 
sition to  this  proposed  act  wants  to  stifle  competition.  There  is 
nothing  in  that.  We  welcome  healthy,  fair  competition.  The  lines 
that  I  represent,  with  others,  are  really  the  regulators  of  the  rates  to 
the  Soutneast.  While  I  am  not  informed  as  to  the  water  rates  all 
over  the  coimtry,  I  jud^e  that  that  is  so  wherever  the^  railway  line 
comes  in  competition  with  water.  The  rates  to  Georgia,  Alabama, 
Tennessee,  ana  all  those  places  are  made  on  combination  of  the  water 
rate  to  the  South  Atlantic  port  plus  the  rail  rate  in  the  interior.  We 
feel  that  the  service  we  give  to  the  public  is  what  it  wants,  and  to 

Slace  our  traflic,  as  our  counsel  says  this  will  place  it,  under  the  juris- 
iction  of  the  commission  on  the  port-to-port  proposition,  would  be 
taking  from  us  a  large  part  of  our  tonnage  and  would  necessitate  the 
withdrawal  of  many  ships,  thereby  curtailing  the  movement  or  the 
operation  of  the  slups. 

Mr.  Stafford.  Will  you  kindly  elaborate  how  that  would  have 
that  effect? 

Mr.  Raymond.  It  would  have  that  effect  unless  you  place  the  sail- 
ing vessel  and  the  tramp  or  the  unattached  vessel  under  the  same 
act.  You  permit  them  to  make  rates  and  take  business  against  the 
regular  carrier  at  will.     We  can  not  do  it. 

Mr.  Stafford.  As  I  understand,  the  tramp  ship  is  at  present  barred 
out  from  competition  with  the  coastal  trade. 

Mr.  Raymond.  No;  jou  are  getting  a  misunderstanding  there. 

Mr.  Stevens.  That  is  the  forei^  trade. 

Mr.  Stafford.  I  mean  the  foreign  trade. 
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Mr.  Raymond.  In  using  the  term  "tramp"  I  refer  to  the  American 
''tramp" — a  private  vessel. 

Mr.  Stafford.  There  is  competition  in  the  coastal  trade  among 
domestic  tramp  ships  and  the  regularly  established  lines,  is  there? 

Mr.  Raymond.  On,  yes.  There  are  sailing  vessels  and  barge  lines. 
We  can  not  operate  under  that  bill  if  it  places  us  under  the  bill  and 
does  not  place  the  other  people  under  it.  There  seems  to  be  a  good 
deal  of  doubt  about  it,  and  if  it  is  not  the  intent  of  the  framers  of  the 
bill  to  place  the  independent  carriers  under  it,  why  not  add  some- 
thing to  it  that  clearly  specifies  it? 

Mr.  Wanger.  Between  what  ports  do  your  lines  operate? 

Mr.  Raymond.  I  think  there  are  in  our  fleet  sometning  like  75  or 
80  vessels.  They  operate  between  Boston  and  practically  every  port 
to  Mexico,  and  some  Mexican  ports  and  West  Indian  ports.  The 
lines  directly  under  my  management  operate  from  Boston  to  CharlesT 
ton  and  JacKsonville;  New  York,  Charleston,  and  Jacksonville;  New 
York,  Wilmington,  and  Georgetown;  New  York  and  Philadelphia; 
New  York  and  Galveston;  New  York  and  Mobile;  New  York  and 
Key  West;  New  York  and  Tampa;  New  York  and  Santo  Domingo. 
With  allied  lines  we  go  to  Cuba  and  Mexico. 

Mr.  Wanger.  Do  you  have  traflSc  arrangements  with  the  trunk 
lines? 

Mr.  Raymond.  Yes,  sir;  with  all  of  them.  Our  opposition  to 
forcing  a  connection  with  lines  is  that  we  do  not  believe  it  will  create 
any  more  competition  than  is  there  jiow.  We  have  no  objection  if 
anybody  wants  to  voluntarily  connect.  We  have  not  any  objection 
to  people  going  into  our  ports.  If  we  can  not  hold  our  own,  we  ought 
not  to  be  there. 

Mr.  Wanger.  You  want  to  be  free  to  meet  any  rates  which  the 
tramp  steamer  may  make? 

Mr.  Raymond.  We  want  to  be  free  to  meet  competition. 

Mr.  Wanger.  Your  companies  are  neither  owned  nor  dominated 
by  the  rail  lines? 

Mr.  Raymond.  Not  a  single  one  of  them,  to  the  slightest  extent,  in 
any  way,  shape,  or  manner,  oy  control,  or  ownership,  or  in  anyway. 

Mr.  Stevens.  Have  you  any  objection  to  a  provision  of  law  that 
where  you  voluntarily  make  a  joint  rate,  say  from  New  York  to 
Atlanta,  with  railroad  companies,  that  the  schedules  filed  shall 
show  your  proportion  of  the  rate  and  the  railroads'  proportion  of  the 
rate?    You  have  no  objection  to  that? 

Mr.  Raymond.  They  have  it  now. 

Mr.  Stevens.  You  have  no  objection  to  that,  I  say? 

Mr.  Raymond.  No. 

Mr.  Stevens.  There  have  been  some  objections  made  by  some  of 
the  steamship  people,  more  especially  in  the  foreign  trade  on  the 
Pacific,  to  that  provision.     That  is  wny  I  ask  your  views  on  it. 

Mr.  Raymond.  We  would  prefer  not  to  have  it.  We  feel  that  it  is 
a  matter  that  the  public  is  not  interested  in — the  division  of  revenue. 

Mr.  Stevens,  why  not? 

Mr.  Raymond.  But,  as  a  matter  of  fact,  the  traffic  agreements  are 
all  filed  with  the  commission.  Where  there  are  arbitraries,  so  that 
rates  are  made  which  they  really  do  not  understand,  we  undertake 
to  protect  the  initial  carrier  against  what  Mr.  Masten  was  discussing 
a  few  minutes  ago,  by  the  insurance  of  certain  traffic  to  various  parts 
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of  the  country.  We  have. that  to-day  in  competition  with  the  rail 
rate. 

Mr.  Stevens.  That  requirement  that  vou  shall  and  do  file  those 
traffic  agreements  and  show  those  rates  aoes  not  have  any  effect  on 
your  getting  business? 

Mr.  Raymond.  No,  sir;  we  do  not  file  them  as  a  matter  of  fact 
of  our  own  accord.  The  rail  lines  file  them  for  us,  because  we  claim 
that  we  are  not  within  the  jurisdiction  of  the  commission,  and  they 
hold  so  themselves,  in  port-to-port  traffic. 

Mr.  Stafford.  What  proportion  of  the  traffic  destined  for  interior 
points  carried  on  the  coastal  steamers  is  carried  under  through  rates 
and  what  is  carried  merel}^  on  local  rates? 

Mr.  Raymond.  Most  of  it  ultimately  reaches  the  interior,  but  what 
is  billed  through  at  the  beginning  is  probably  less  than  35  per  cent 
of  it— perhaps  35  per  cent. 

Mr.  Kennedy.  It  has  occurred  to  me  that  if  the  right  was  conferred 
ui)on  a  line  of  steamers  such  as  you  manage  and  control  to  compel  a 
railroad  to  make  a  through  rate  with  you,  with  the  jurisdiction  in 
the  Interstate  Commerce  Commission  to  adjust  and  to  make  fair 
that  ioint  rate,  and  the  division  of  the  money  on  that  joint  rate,  it 
woula  strengthen  and  help  the  water  carrier. 

Mr.  Raymond.  It  would  if  they  handled  it  the  way  you  think  they 
should,  under  that  statement;  but 

Mr.  Kennedy.  I  can  not  rightly  understand  why  you  are  opposed 
to  some  such  arrangement  as  that.  I  have  understood  that  your 
coastwise  trade  has  been  having  a  pretty  hard  time  against  the  rail- 
roads bv  reason  of  the  way  in  which  they  make  their  rates. 

Mr.  Raymond.  In  some  cases  it  is.  In  others  it  is  not.  As  I  say, 
the  rates  to  the  territory  that  we  serve  in  the  South  are  made  on 
combinations  through  to  port.  My  objection  to  forcing  a  railroad 
to  connect  with  another  line  is  that  it  might  not  be  for  the  good  of 
the  pubUc,  because  you  would  have  a  lot  of  inferior  lines,  possibly, 
that  were  there  for  some  other  motive  than  for  pubUc  service. 

Mr.  Kennedy.  Most  of  your  freight  that  you  carry  down  to 
Charleston  is  destined  to  some  interior  point,  is  it  not? 

Mr.  Raymond.  Well,  hardly.  Perhaps  50  per  cent  that  goes  to 
Charleston  goes  in  that  way.  A  lot  of  it,  though,  goes  into  stores  there 
and  reaches  the  interior  later. 

Mr.  Kennedy.  If  you  could  contract  to  carry  to  some  point  inland 
50  or  100  miles  and  compel  the  railroad  to  make  a  fair  joint  rate  with 
you,  it  would  help  your  business  rather  than  hurt  it,  would  it  not? 

Mr.  Raymond.  We  have  that,  and  we  have  not  any  objection  to 
anybody  else  getting  it  in  the  same  way;  but  we  do  object  to  men 
coming  along,  as  they  did  in  the  Enterprise  line,  and  putting  on  a 
steamer  line  at  lower  rates  with  the  object  of  driving  off  reliable 
competition,  and  then  restoring  the  rates  to  any  figure  they  want. 
My  principal  objection  to  this  bill,  as  I  interpret  it,  is  that  it  affects 
our  port-to-port  traffic,  as  said  by  Mr.  Masten,  and  it  would  only 
result  in  one  thing.  It  would  drive  the  ships  of  that  type  and  class 
off  of  the  seas.     They  could  not  compete  with  the  other  vessels. 

Mr.  Stafford.  Might  it  not  have  the  effect  of  enabling  the  rail- 
road which  is  in  opposition  to  the  carrier  on  the  sea  to  secretlv  estab- 
lish a  tramp  line  to  drive  the  established  line  out  of  business? 

Mr.  Raymond.  Just  exactly  so. 
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Mr.  Knowland.  If  the  tramp  lines  could  be  brought  undw  the 
same  r^ulation  you  would  have  less  objection,  would  yqu  not? 

Mr.  Raymond.  If  that  is  possible.  I  do  not  know.  We  would 
have  less  objection;  yes.  How  you  can  regulate  the  tramp  carrier, 
the  sailing  vessel,  and  the  barge  line 

Mr.  Knowland.  I  am  just  offering  that  as  a  supposition,  without 
saying  that  it  can  be  done. 

Mr.  Raymond.  Yes.     I  thank  you. 

STATEKEHT  OF  ME.  EDWARD  F.  MTJBBAT,  PBESIDEHT  OF 
MTJBBAT'S  LIHE. 

Mr.  Murray.  This  morning  I  wished  to  be  heard,  but  I  do  not  think 
I  need  be  heard  now.  I  think  I  was  entirely  misinformed  as  to  the 
character  of  the  hearing  here.  I  understood  that  this  was  a  hearing 
for  the  purpose  of  putting  the  accounting  of  water  lines  under  the 

I'urisdiction  of  the  Interstate  Commerce  Commission;  but  from  what 
;  have  heard  I  do  not  think  that  is  the  purpose  of.it.  That  I  should 
oppose  most  strenuously,  because  I  am  m  a  position  where  the  tramp 
is  my  competitor.  I  run  a  line  of  boats  on  the  Hudson  River,  from 
New  York  to  Albanv  and  Troy.  I  am  subject  to  the  competition  of 
every  canaler,  and  if  I  were  obliged  to  give  away  all  the  h'ttle  secrets 
that  we  have  in  our  business  (and  there  are  only  a  few  of  them  in 
the  transportation  business)  I  would  be  at  a  decided  disadvantage 
against  the  tramp,  and  the  private  boatman,  who  does  not  own 
any  docks,  or  have  any  oflSces,  and  such  things,  but  simply  wants 
to  get  enough  out  of  his  boat  to  make  him  a  living.  But  1  do  not 
understand  that  that  is  the  purpose  of  this  hearing.     Am  I  right? 

Mr.  Stevens.  What  we  want  you  to  discuss  is  whether  or  not  it 
would  be  advisable  to  give  the  Interstate  Commerce  Commission 
authority  to  make  joint  routes  and  rates  where  a  satisfactory  route 
already  exists.    That  is  the  point. 

Mr.  MURRAY.  That  is  rather  a  deUcate  point  with  me.  I  do  not 
know  just  how  to  take  it.  I  run  a  line  of  boats  that  are  at  the  mercy 
of  a  railroad. 

Mr.  Stevens.  There  is  a  satisfactory  route  that  already  exists? 

Mr.  Murray.  That  is,  a  route  that  is  satisfactory  to  me.  It  was 
not  satisfactory  to  them.  They  wanted  to  change  the  divisions, 
and  did  change  them.  They  cut  out  our  tariffs  entirely.  They 
wanted  us  to  reduce  our  division.  While  I  would  not  want  any 
provision  for  the  Interstate  Commerce  Commission  to  have  the 
management  of  business  between  port  and  port,  because  I  could 
not  stand  it,  I  should  be  glad  if  there  was  some  power  that  the  water 
lines  could  appeal  to  when  the  railroads  do  not  give  them  proper 
divisions  of  through  rates. 

Mr.  Stevens.  You  would  have  no  objection  to  having  the  Inter- 
state Commerce  Commission  have  power  to  make  rates,  say,  to  the 
northern  part  of  New  York  State,  would  you  ? 

Mr.  Murray.  I  would  not,  when  the  railroads  will  not  treat  the 
water  lines  fairly.  I  have  in  mind  a  case  in  my  own  business,  where 
a  railroad  line  wants  to  charge  me  about  30  cents  a  hundred  for 
carrying  the  same  class  of  freight  the  same  distance  that  they  carry 
it  for  somebody  else  for  10  cents.  If  there  is  not  some  provision^ 
some  law,  some  power  to  control  that  situation,  there  is  nothing  in 
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the  world  to  prevent  the  railroads  from  choking  all  competition  and 
giving  preferential  rates  or  facilities  to  their  favored  connection. 

Mr.  Stevens.  Under  the  present  law  they  could  give  a  monopoly 
to  the  favored  connection? 

Mr.  Murray.  Yes;  that  is  just  what  they  have  done;  and  they 
gave  my  competitor  as  good  rates  as  they  gave  me,  and  I  do  not 
know  but  they  gave  better.  I  never  inauired,  because  it  was  not 
my  business,  ana  there  was  no  way  I  coula  find  out  if  I  wanted  to. 

Mr.  Stevens.  And  they  could  refuse  you  the  same  rates  and  the 
same  facilities  because  they  would  not  make  a  joint  route  with  you? 

Mr.  Murray.  We  had  a  division  of  rates  that  had  been  in  force 
thirty-odd  vears,  and  a  new  management  came  in  which  wanted  to 
get  some  of  my  earnings  to  help  their  earnings — I  presume  that  waa 
the  case.  They  asked  me  to  reduce  the  rates  that  we  had  had  in  for 
thirtv-odd  years,  and  I  refused  to  do  it.  They  simply  canceled  my 
tariffs,  state  and  interstate,  and  I  was  for  months  and  months  with- 
out any  through  rate  whatever. 

Mr.  Stevens.  What  did  you  do?     When  did  that  occur? 

Mr.  Murray.  It  occurred  last  year,  sir. 

Mr.  Stevens.  What  did  you  do?  Did  you  apply  to  the  Interstate 
Commerce  Commission? 

Mr.  Murray.  I  appUed  to  the  public-service  conmiission  first. 
They  did  not  have  jurisdiction,  because  the  public-service  law  in  our 
State  is  not  quite  as  broad  in  that  respect  as  the  interstate  commerce 
law;  but  it  cost  me  about  $2,000  in  legal  expenses  to  find  out  that 
the  public-service  commission  did  not  have  jurisdiction. 

Mj.  Stevens.  Did  you  then  apply  to  the  Interstate  Commerce 
Commission? 

Mr.  Murray.  I  applied  to  the  Interstate  Commerce  Commission, 
but  in  the  meantime  they  modified  their  rulings  and  put  our  tarifiis 
in,  and  we  are  now  getting  along  the  best  way  we  can. 

Mr.  Stevens.  You  thiius  it  would  be  for  the  interest  of  lines  like 
yours  to  give  the  Interstate  Conmierce  Commission  authority  under 
such  circumstances  to  make—; — 

Mr.  Murray.  Under  certain  conditions;  but  if  they  can  have 
authority  over  me  and  not  over  my  competitor,  then  I  am  out  of 
business. 

Mr.  Stevens.  What  do  you  mean  by  your  competitor? 

Mr.  Murray.  Every  canal  captain  that  has  his  own  boat^  and  every 
man  who  has  a  barge,  and  every  man  who  comes  up  the  nver  with  a 
sailing  vessel,  who  has  no  power  except  the  Almighty  above  him.^  He 
is  the  man  I  am  competing  against.  It  is  not  the  regularly  established 
lines. 

Mr.  Stevens.  We,  of  course,  have  authoritv  to  put  him  under  our 
jurisdiction  if  we  see  fit;  but  we  probably  will  not. 

Mr.  Murray.  If  you  have  authority  to  put  them  under  your  juris- 
diction, you  can  do  more  than  the  Almignty  can. 

Mr.  Stevens.  We  can  provide  regulations  xmder  which  they  may 
carry  freight  from  place  to  place  m  interstate  and  foreign  traffic. 
I  do  not  tnink  there  is  any  doubt  about  it.  But.  of  course,  we  will 
not  do  it.  Nobody  pretends  to  sav  that  we  will.  If  that  be  not 
done,  then  what  do  you  say  about  the  advisability  of  keeping  you  in 
the  same  status,  and  not  giving  you  any  more  power  and  control 
than  they  have;  not  giving  you  any  more  authority  to  go  to  the 
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Intecatate   Commerce   Commission   to   enforce   through   routes   or 
through  rates  than  they  have? 

Mr.  Murray.  Then  I  would  be  in  the  same  position  as  I  was  last 
year. 

Mr.  Stevens.  There  is  such  a  provision  now. 

Mr.  Murray.  Where  a  satisfactory  route  is  established,  that 
means  only  one. 

Mr.  Stevens.  Yes. 

Mr.  Murray.  And  that  means  the  preferential  route,  if  they  have 
a  mind  to  take  advantage  of  it. 

Mr.  Stevens.  You  would  not  object  to  it  so  much  if  there  was  a  pro- 
vision that  it  should  apply  equallv  to  your  competitors  ? 

Mr.  Murray.  I  would  not  feef  the  objection  to  it  that  I  would 
otherwise. 

Mr.  Stevens.  Suppose  that  we  did  not  deem  it  advisable,  and 
unquestionably  we  should  not  deem  it  advisable,  to  extend  it  to  your 
competitors,  what  would  you  have  to  say? 

Mr.  Murray.  Then  you  are  simply  putting  me  at  a  disadvantage. 

Mr.  Stevens.  It  is  a  Question  of  public  policy.  What  do  you 
think  would  be  best  for  the  men  situated  as  you  are — to  leave  you 
out  entirely,  to  let  you  fight  it  out  with  the  railroads  as  best  you  can, 
or  rive  you  a  chance 

Mr.  Murray.  I  am  in  favor  of  you  giving  me  a  chance,  and  I  am 
perfectly  willing 

Mr.  Stevens.  Even  though  your  independent  competitors,  the 
canal  boats  and  the  sailing  vessels,  are  not  placed  under  the  same 
restrictions  that  you  are? 

Mr.  Murray.  That  reaches  too  far  for  me  to  say  what  that  would  * 
reach  to.     There  is  no  way  that  I  could  assume  to  make  judgment  in 
a  case  like  that. 
'    Mr.  Stevens.  Well,  that  is  the  situation  that  is  before  us. 

Mr.  Murray.  I  do  know  that  this  coimtry  has  spent  hundreds  of 
millions  of  dollars  to  improve  the  waterways  of  this  country,  and  is 
ready  to  spend  hundreds  of  millions  of  dollars  more;  but  it  will  be 
wasted  unless  there  is  some  power  that  will  compel  the  railroads  to 
interchange  business  with  water  lines  on  a  fair  basis,  because  there  is 
not  any  point  in  this  country  that  I  know  of  that  has  enough  business 
on  the  water  lines  to  main  tarn  first-class  lines  such  as  you  should  have. 

Mr.  Stevens.  That  is  just  exactly  what  this  bill  is  designed  to  do. 

Mr.  Murray.  Yes;  I  am  perfectly  frank  in  the  matter.  There  is 
nothing  else  to  do.  I  think  there  is  not  enough  business  between  St. 
Louis  and  New  Orleans  to  maintain  a  first-class  line  unless,  at  the 
different  points  along  that  river  where  railroads  and  water  lines  can 
connect^  there  is  some  power  to  compel  the  railroads  to  connect  on  a 
fair  basis. 

Mr.  Kennedy.  It  seems  to  me  that  you  want  this  bill  just  as  it  is 
proposed. 

Mr.  Murray.  I  do  not  know  who  the  author  of  the  bill  is,  sir. 

Mr.  Kennedy.  The  Interstate  Commerce  Commission  would  never 
compel  a  railroad  to  make  a  joint  rate  with  the  tramp  or  the  canal  boat, 
or  these  irregular  boats  which  you  speak  of  as  being  your  competitors. 

Mr.  Murray.  I  do  not  know  just  what  they  might  do,  sir,  for  the 
purpose  of  eliminating  certain  competition  or  for  the  purpose  of 
reducing  the  values  of  property  or  other  things.     I  am  in  the  same 
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position  that  my  friend  Mr.  Raymond  is  with  his  lines,  only  in  a  much 
smaller  respect.  In  the  case  of  his  competition  the  Almighty  fur- 
nished his  competitors  the  right  of  way  and  greased  the  rails  for  them 
just  the  same  as  He  did  mine,  and  I  (k>  not  know  any  power  that  can 
control  them. 

Mr.  Kennedy.  But  if  you  were  operating  your  line,  this  traffic 
coming  over  the  railroads  would  have  a  right  to  go  to  the  commission 
and  insist  that  a  joint  rate  be  fixed. 

Mr.  MuKRAY.  Just  go  a  little  bit  further,  if  you  please — a  joint  rate 
and  a  fair  division. 

Mr.  Kennedy.  And  a  fair  division. 

Mr.  Murray.  I  believe  that  there  should  be  something  in  the  law 
providing  that  the  railroads  should  not  be  permitted  to  charge  any 
more  for  the  same  service  than  they  charge  to  their  most  favored  con- 
nection or  patron. 

Mr.  Kennedy.  As  I  understand,  the  commission  have  a  right  to 
adjust  that  joint  rate  and  make  it  fair  between  the  parties.  The  rail- 
roads in  takmg  freight  to  come  down  to  their  terminals  that  you  con- 
nect with,  and  then  go  over  your  line  or  that  of  a  tramp  to  the  points 
you  touch  from  that  connecting  point,  have  to  publish  their  schedules 
of  rates.     They  publish  the  through  rate? 

Mr.  Murray.  The  through  rate. 

Mr.  Kennedy.  Now,  they  can  not  get  a  canal  boat  to  haul  it 
cheaper.  Thev  are  not  permitted  to  pay  the  canal  boat  less  than 
their  published  rate. 

Mr.  Murray.  I  do  not  think  you  have  that  right,  sir.  I  do  not 
think  that  question  comes  in  at  all.  We  have  competitors  in  the 
canal  boats,  and  the  railroads  get  more  out  of  the  business  that  comes 
by  canal  boats  than  they  get  out  of  our  line.  The  canal-boat  man 
can  afford  to  carry  it  for  less  than  I  can.  He  has  no  dock  expenses, 
no  office  expenses,  no  internal  expenses,  no  organization  to  maintain. 

Mr.  Kennedy.  But  he  is  running  a  regular  transportation  line 
and  would  probably  be  a  proper  party  for  a  through  rate  for  heavy 
freight. 

Mr.  Richardson.  I  understood  you  to  say  just  now  that  you  did 
not  believe  this  great  waterways  movement  would  be  a  success, 
finally,  unless  the  railroads  could  be  made  to  do  business  on  a  fair 
basis  with  water  transportation. 

Mr.  Murray.  Unless  you  treat  them  fairly  in  the  matter  of  ter- 
minals, and  so  forth. 

Mr.  Richardson.  What  do  you  mean  by  that? 

Mr.  Murray.  I  mean  unless  there  is  some  power  to  compel  the 
railroads  to  put  in  through  rates  and  to  make  proper  divisions. 

Mr.  Richardson.  Do  you  not  think  the  Interstate  Commerce  Com- 
inission  ought  to  have  tne  power,  where  it  ascertains  from  investiga- 
tion or  in  any  other  proper  way  that  the  railroads  are  lowering  their 
rates  for  the  purpose  of  breaking  down  water  competition,  to  forbid 
that? 

Mr.  Murray.  I  have  never  heard  of  a  case  of  that  kind,  except  that 
I  have  incidentally  heard  that  that  is  the  situation  on  the  Mississippi 
River.  It  is  not  the  situation  on  the  Hudson  River.  I  am  now 
speaking  of  the  New  York  Central  and  Hudson  River  road  and  the 
West  Shore  road,  because  they  are  the  ones  that  come  in  direct  com- 
petition with  the  Hudson  Kiver  and  the  Erie  Canal.     The  rates 
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between  all  points  are  maintained  by  those  railroads  on  a  living 
business  basis. 

Mr.  RiCHABDSON.  Take  your  own  illustration  about  the  different 
points  from  St.  Louis  down  to  New  Orleans,  on  the  Mississippi  River, 
where  the  boats  come  in  competition  with  a  railroad  that  touches  the 
bank  somewhere:  Would  it  not  be  an  easy  matter  for  the  railroads 
to  so  adjust  their  rates  as  to  drive  the  water  line  out  of  business? 

Mr.  MuBBAT.  I  presume  they  might.  I  did  not  know  that  that  had 
been  done.  It  has  not  been  done  up  in  our  territory,  and  that  is  the 
reason  I  say  what  I  do. 

Mr.  RiCHABDSON.  K  they  could  increase  their  traffic,  their  trade, 
and  their  patronage  by  doing  that,  why  could  they  not  do  it,  and 
drive  the  water  Unes  out  of  business,  and  then,  after  they  go  out  of 
business,  raise  their  rates? 

Mr.  MuBBAY.  They  could  do  it  without  raising  their  rates  again 
if  they  could  get  enough  revenue  out  of  the  rest  of  their  business  that 
was  not  competitive. 

Mr.  RiCHABDSON.  It  seems  to  me,  as  I  recall  it,  that  the  National 
Waterways  Commission  made  some  such  suggestion  as  that,  Mr. 
Stevens. 

Mr.  Stevens.  There  was  some  such  suggestion  made. 

Mr.  RiCHABDSON.  That  is  to  say,  that  the  Interstate  Commerce 
Commission  ought  to  be  clothed  with  such  authority  as  would  enable 
it  to  prevent  that  very  thing. 

Mr.  MuBBAY.  That  was  one  of  the  arguments  made  before  the 
Waterways  Convention.  But  such  a  condition  of  affairs  does  not 
exist  in  our  territory,  and  never  has  existed. 

Mr.  Wangeb.  The  railroads  have  never  put  their  rates  so  low 
as  to  drive  the  water  craft  out  of  business  ? 

Mr.  MuBBAY.  No,  sir;  they  have  not,  sir.  I  have  been  in  business 
a  lifetime — ^forty-seven  years.  Originally  the  railroads  on  theHudson 
River  made  what  were  called  flat  rates.  They  agreed  with  the  large 
shippers  to  carry  all  their  freight  at  a  certain  rate  by  the  year  between 
New  York  and  Albany  and  Troy.  But  of  all  late  years,  for  the  last 
twenty-five  or  thirty  years^  everything  has  been  done  on  a  different 
basis.  The  railroads  up  in  our  terntorv  during  that  time  have 
gotten  good,  fair  pav  for  the  work  they  have  done.  So  much  has 
that  been  so  that  although  we  are  running  a  barge  Une  in  competition 
with  them  our  rates  on  the  higher  classes  are  only  a  few  cents  a 
himdred  less  than  the  railroad  rates,  because  we  can  not  afford  to 
take  them  much  lower.  For  instance,  the  all-rail  rate  from  New 
York  to  Troy  on  first-class  freight  is  26  cents  a  hundred,  whereas 
o\ir  rate  is  20  cents. 

Mr.  RiCHABDSON.  Then  your  contention  is  that  there  ought  to  be 
some  power  somewhere  to  make  railroads  establish  through  joint 
rates  with  water  transportation  lines? 

Mr.  MuBBAY.  Yes,  sir;  because  if  that  is  not  done  the  water  busi- 
ness alone  can  not  exist. 

Mr.  RiCHABDSON.  It  can  not  exist  because  the  transportation  upon 
the  steam  railroad  is  so  much  more  expeditous  and  rapid  that  if  you 
run  them  at  the  same  rate  the  people  will  naturally  prefer  the  railroad  ? 

Mr.  MuBBAY.  That  is  not  the  reason  I  give,  sir,  for  that. 

Mr.  RiCHABDSON.  What  is  it? 

Mr.  MuBBAY.  It  is  because  there  is  not  a  sufficient  volume  of 
business  on  the  water  to  maintain  first-class  water  lines.  The  water- 
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line  business  must  so  to  the  distributing  point  and  act  as  a  feeder  to 
the  raib*oads,  and  the  raiboads  must  act  as  feeders  to  the  water  lines. 

Mr.  Richardson.  But,  as  I  understand,  in  order  to  make  the  inland 
waterways  movement  a  success,  there  will  have  to  be  a  joint  terminal 
between  the  steam  roads  and  tne  waterway  transportation  line? 

Mr.  MuBRAY.  Yes,  sir;  they  would  have  to  be  established  at  the 
place  where  the  volume  of  the  business  would  reauire  it;  and  they 
would  have  to  be  established  on  some  basis  whereby  the  waterways 
lines  would  pay  their  fair  share  of  the  cost  of  maintaining  them. 
There  is  an  equitable  point  in  everything.  Water  lines  are  not 
entitled  to  everything.  I  think  the  railroads  are  entitled  to  a  fair 
revenue,  just  as  well  as  the  men  who  put  their  money  into  water 
lines. 

Mr.  Stafford.  As  I  understand  you,  the  rail  rates  in  the  competing 
territory  in  which  you  are  engaged  are  the  same  throughout  the  year! 
The  condition  is  not  as  it  is  m  the  Mississippi  Valley,  where  the  rail 
rates  vary  with  the  time  of  the  year,  depending  on  whether  or  not 
there  is  competition  through  the  navigation  on  the  Mississippi  River? 

Mr.  Murray.  With  us  the  tariffs  are  issued,  and  there  has  not  been 
a  variation  (except  that  once  in  a  while  there  is  a  commodity  put  in) 
in  ten  or  more  years.  We  have  not  the  condition  that  you  speak  of 
as  existing  on  tne  Mississippi  between  St.  Louis  and  New  Orleans  at 
all.     We  never  have  had  it. 

FUETHEE  STATEMEIfT  OF  ME.  H.  H.  EATMOHD. 

Mr.  Raymond.  Mr.  Chairman,  my  friend  Mr.  Murray  is  talking 
on  one  proposition  and  I  have  been  trying  to  address  myself  to  the 
other.  He  has  a  different  situation.  He  has  inland  waterways, 
and  he  has  a  different  character  of  vessels  and  of  service  than  we  have 
on  the  ocean.  Ours  goes  up  into  millions  of  dollars.  One  vessel  that 
we  launched  last  year  cost  over  a  million  dollars.  We  should  not 
be  compared  with  the  baree  service  on  the  Hudson  River,  or  the 
inland  waterwavs  of  the  Mississippi,  where  there  might*  be  abuses 
on  the  part  of  tne  railroads. 

I  contend,  with  all  the  emphasis  that  I  can,  that  to  force  railroads 
to  connect  at  ports  with  water  lines  that  might  be  of  a  tramp  char- 
acter or  irresponsible  would  not  encourage  or  foster  the  merchant 
marine  but  would  hurt  it.  The  railroads  could  come  along,  if  they 
wirfied,  and  put  on  two  or  three  cheap  boats  and  run  the  rates  down 
between  any  of  the  North  and  South  Atlantic  ports  or  North  Atlantic 
and  Gulf  ports,  and  wipe  these  regular  lines  out  of  existence;  and 
then  they  would  have  what  they  wanted.  They  would  have  the 
rail  haul. 

Mr.  Stevens.  Do  you  know  whether  that  has  ever  been  done? 

Mr.  Raymond.  Yes,  sir;  it  was  done  on  Long  Island  Sound. 

Mr.  Stevens.  What  road  did  that — the  Long  Island  road? 

Mr.  Raymond.  The  New  Haven  road. 

Mr.  Stevens.  The  New  Haven  road  did  that? 

Mr.  Raymond.  Yes,  sir. 

Mr.  Stevens.  Between  what  ports  ? 

Mr.  Raymond.  Between  New  York  and  Providence  and  Fall 
River.  They  put  on  a  cheap  line.  They  bought  two  or  three  cheap 
boats.     It  was  called  the  ''Enterprise  case,'*  and  was  handled  by  the 
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Interstate  Commerce  Commission.  They  put  on  some  new  lines,  and 
ran  some  cheap  boats.  They  called  it  the  Enterprise  Steamship 
Company.     I  think  that  was  the  name  of  it. 

Mr.  Stevens.  Was  that  backed  by  the  New  Haven  Railroad  ? 

Mr.  Raymond.  They  ran  it  under  cover.  Some  of  their  old  boats 
were  turned  over  to  somebody  else  to  operate,  to  drive  off  the  oppo- 
sition— to  drive  off  a  regular,  establishea  water  line. 

Mr.  Richardson.  How  do  you  propose  to  remedy  that?  You 
may  have  suggested  a  remedy  somewhere  in  your  remarks,  but  I  did 
not  hear  it;  and  I  should  like  to  hear  it. 

Mr.  Raymond.  I  do  not  know  how  you  would  remedy  it,  except 
that  where  there  is  a  reasonable  route  and  rate,  where  a  satisfactory 
route  exists,  I  do  not  beUeve  the  commission  should  be  given  power  to 
force  the  connection  of  the  steamship  line  with  the  railroaa  if  they 
do  not  want  to  do  it. 

Mr.  Stevens.  In  that  case  the  New  Haven  road  did  own  a  rea- 
sonable line,  a  good  line? 

Mr.  Raymond.  They  did. 

Mr.  Stevens.  And  they  tested  the  point  as  to  whether  a  cheap 
line  could  be  allowed  to  compete  with  their  well-established,  first- 
class  line? 

Mr.  Raymond.  There  was  a  pretty  good  line  there. 

Mr.  Stevens.  What  line  was  that? 

Mr.  MuBBAY.  The  Providence  Line  and  the  Fall  River  Line. 

Mr.  Stevens.  Those  were  owned  by  the  New  Haven  Line? 

Mr.  MuBBAY.  They  were  not  originally,  sir.  They  were  at  one 
time  all  independent  lines.  The  New  Haven  road  has  gobbled  up 
the  old  owners. 

Mr.  Stevens.  They  have  been  under  the  Old  Colony  Steamship 
Company  for  a  good  many  years,  have  they  not? 

Mr.  MUBBAY.  Thev  have. 

Mr.  Stevens.  And  the  Old  Colony  Steamship  Company  is  owned 
by  the  New  Haven  road  ? 

Mr.  MuBBAY.  Yes,  sir. 

Mr.  Stevens.  Your  point  is,  Mr.  Raymond,  that  the  New  Haven 
road,  to  test  the  question  as  to  whether  or  not  a  cheap  line  could  be 
used  to  run  out  a  well-established  line,  backed  this  Enterprise  Com- 
pany in  testing  that  provision  of  the  law?  They  wanted  to  ascertain 
whether  or  not,  when  a  satisfactory  route  existed,  a  cheaper  line 
would  be  allowed  to  compete  with  it  ?  That  was  the  illustration  you 
used,  was  it? 

Mr.  Raymond.  Well,  not  exactly;  no,  sir. 

Mr.  Stevens.  But  that  is  the  case  that  you  mentioned. 

Mr.  Raymond.  That  is  the  case.  If  this  power  is  put  in  the  hands 
of  the  railroads,  and  a  similar  condition  existed  between  New  York 
and  Charleston,  for  instance,  or  New  York  and  Jacksonville,  or  Gal- 
veston, or  anywhere  else,  and  they  could  run  those  boats,  they  would 
withdraw  them,  as  they  did  in  the  case  of  the  Sound. 

Mr.  Stevens.  They  did  not  withdraw  their  Fall  River  and  Provi- 
dence boats. 

Mr.  Raymond.  They  did  not  withdraw  their  Fall  River  and  Provi- 
dence boats.     Thev  let  those  established  lines  stay  there. 

iir.  Stevens.  They  can  do  the  same  thing  in  competing  with  you, 
can  they  not? 
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Mr.  Raymond.  They  could,  but  they  have  not  got  them. 

Mr.  Stevens.  But  they  can  estabUsh  them,  if  tney  want  to. 

Mr.  Raymond.  But  you  are  protecting  the  railroads  against  the 
water  carriers. 

Mr.  Stevens.  No;  we  want  to  protect  the  water  carriers  against 
the  railroads.     We  want  to  do  just  the  other  thing. 

Mr.  Raymond.  In  my  humble  judgment,  you  can  not  do  it  by 
throwing  the  bars  down  at  the  ports. 

Mr.  Stevens.  We  want  to  encourage  the  independent  carriers.  I 
think  that  is  the  pubUc  poUcy.  The  theory  of  tne  provision  is  that 
we  can  encourage  them  best  by  compeUing  the  railroads  to  give  them 
the  same  faciUties  that  they  give  their  own  boats. 

Mr.  Raymond.  I  think  that  theory  is  wrong.  I  can  illustrate  what 
I  mean,  though  I  do  not  like  to  use  cases  that  are  within  my  own  knowl- 
edge and  on  our  own  lines.  I  do  not  think  the  public  are  benefited 
by  the  character  of  competition  that  exists  to-day  oetween  New  York, 
say,  and  Texas.  Here  are  the  boats  of  the  Southern  Pacific  Com- 
pany— ^it  is  true  that  that  is  a  rail  line — and  the  boats  of  our  company, 
that  cost  anywhere  from  three  hundred  and  fifty  or  four  hundrea 
thousand  dollars  to  a  million  and  a  half  dollars  apiece.  The  service 
is  not  excelled  anywhere,  and  the  rates  are  not  high.  Suppose  a 
man  comes  in  with  8  or  9  knot  boats  of  cheap  construction  and 
operation,  without  terminals,  organization,  or  anything  else,  and 
makes  rates  there  that  he  thinks  are  ruinous,  for  the  purpose,  as  we 
believe  (as  has  happened  in  other  cases),  of  being  purchased.  To 
permit  that  man,  whoever  he  may  be^  or  that  class  of  boats,  to  coo^ 
nect  with  the  railroad,  and  thereby  to  mcrease  his  routes  and  keep  his 
boat  line  there  indefinitely,  is  not  doing  the  public  any  good,  because 
it  will  ultimately  force  either  our  service  and  that  of  the  other  good 
lines  down  to  ms  class  or  eliminate  him,  or  eliminate  us.  One  of 
those  things  must  happen. 

Mr.  Stevens.  Let  us  take  another  view  of  the  same  situation. 
Between  what  ports  does  the  Mallory  Line  ply? 

Mr.  Raymond.  Between  New  York  and  Galveston. 

Mr.  Stevens.  Between  what  ports  does  the  Southern  Pacific  Com- 
pany's Line,  the  Morgan  Line,  ply? 

Mr.  Raymond.  Between  New  York  and  Galveston. 

Mr.  Stevens.  The  Morgan  Line  is  owned  and  controlled  by  the 
Southern  Pacific  Railroad  Company? 

Mr.  Raymond.  That  is  right. 

Mr.  Stevens.  And  of  course  the  Southern  Pacific  Railroad  Com- 
pany gives  the  Morgan  Line  through  routes  and  rates  wherever  neces- 
sary to  carry  its  traffic.  Do  you  get  similar  routes  and  facilities  from 
the  Southern  Pacific  to  carry  your  traffic  in  competition  with  the 
Morgan  Line? 

Mr.  Raymond.  Absolutely;  and  we  give  a  similar  service. 

Mr.  Stevens.  You  give  just  as  good  service  and  you  get  just  as 
good  rates  and  routes? 

Mr.  Raymond.  Yes,  sir. 

Mr.  Stevens.  Suppose  the  Southern  Pacific  should  say:  *' We  have 
just  as  good  a  line  as  is  necessarv.  We  have  a  satisfactory  route  and 
rate.  We  think,  Mr.  Mallory  Line,  that  we  will  not  give  you  any 
more  through  routes  and  rates,  and  we  will  decline  to  prorate  witn 
you.     We  have  a  perfectly  good  line  of  our  own."     Under  the  law  at 
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present  you  could  not  force  the  Southern  Pacific  Raihroad  Company 
to  give  you  through  rates  and  routes  to  enable  you  to  compete  with 
your  competitor.     Then  where  would  you  be? 

Mr.  Raymond.  We  would  work,  as  we  do  right  up  and  down  the 
coasty  with  their  competitors — the  Santa  Fe,  or  the  M.,  K.  &  T. — 
reaching  the  same  country,  as  is  the  case  on  the  coast. 

Mr.  Stevens.  Then  you  would  not  want  to  be  placed  in  an  even 
situation  with  the  Morgan  Line? 

Mr.  Raymond.  I  contend  that  we  would  be  in  an  even  situation 
with  them,  because  we  have  rails  to  Dallas  and  to  Fort  Worth  and  to 
aU  the  other  important  points  just  the  same  as  they  have. 
^  Mr.  Stevens.  Suppose  the  Southern  Pacific — as  railroads  some- 
times have  been  known  to  do — should  influence  the  actions  of  all  the 
other  lines  that  reach  conmion  points,  and  you  could  not  get  through 
routes  and  rates  with  them,  what  would  you  say? 

Mr.  Raymond.  I  can  not  imagine  that  condition  prevailing. 

Mr.  Stevens.  You  do  not  think  that  condition  is  likely  to  prevail? 

Mr.  Raymond.  No,  sir;  I  do  not. 

Mr.  Stevens.  And  you  think  it  would  be  entirely  safe  to  leave  this 
question  open  to  the  good  faith  and  good  will  of  the  railroad  com- 
panies^ and  not  have  the  power  to  compel  them  to  allow  compe- 
tition m  a  case  such  as  I  have  stated  ? 

Mr.  Raymond.  I  do  where  a  reasonable  rate  and  route  that  is 
satisfactory  to  the  public  is  already  in  existence. 

Mr.  Stevens.  And  where  that  reasonable  route  is  entirely  depend- 
ent on  the  sufferance  of  the  railroad  company? 

Mr.  Raymond.  I  do  not  think  any  of  them  are  that  way,  in  the 
companies  that  I  represent,  in  the  country  we  reach. 

Mr.  Stevens.  If  the  railroad  companies  do  not  care  to  give  you 
a  through  rate,  and  a  satisfactory  one  now  exists — if  they  should 
choose  not  to  do  that,  and  you  have  no  power  to  compel  them  to 
do  it — are  you  hot  existing  on  sufferance? 

Mr.  Raymond.  You  can  put  it  that  way  if  you  wish;  but  it  is 
unreasonable  from  a  business  standpoint  to  say  that  Railroad  A  is 
not  going  to  protect  its  interest  against  Railroad  B  from  competitive 
ports. 

Mr.  Stevens.  Do  you  have  through  rates  and  routes  with  the 
Texas  Pacific  and  with  the  M.,  K.  and  T.  ? 

Mr.  Raymond.  Yes,  sir. 

Mr.  Stevens.  And  the  Sante  Fe  road  ? 

Mr.  Raymond.  Yes,  sir. 

Mr.  Kjennedy.  If  any  one  of  those  roads  should  quit  you,  and  do 
its  business  exclusively  with  the  other  line,  of  course  you  would  be 
forced  to  withdraw  your  traflBc  from  them  and  give  it  to  some  one 
else? 

Mr.  Raymond.  And  give  it  to  some  one  else.  There  is  no  objec- 
tion in  the  world  to  anybody  coming  in  and  going  on  the  ocean  and 
handling  business  at  these  ports  with  the  ranroads  if  they  want  to 
voluntarily,  and  if  they  can  give  the  same  sort  of  service.  But  to 
put  in  the  hands  of  the  commission  the  power  to  force  a  connection 
and  to  force  a  division,  irrespective  of  the  value  of  the  property  and 
the  service  that  the  lines  are  giving,  I  think  would  be  a  mistake,  from 
my  viewpoint. 
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Mr.  Kjennedy.  Let  us  look  at  that  proposition  from  the  other  side 
of  the  question.  You  named  four  raik*oads  that  connect  down  in 
that  southern  territory  with  which  you  have  connections.  Suppose 
your  Une  and  the  Morgan  line  should  sever  your  connections,  say, 
with  two  of  those  raihroads  and  refuse  to  make  a  joint  rate  with  them 
and  transfer  all  your  business  to  the  other  two  roads ;  what  would  they 
do? 

Mr.  Raymond.  Thev  would  have  to  put  on  another  steamship  line. 

Mr.  Kennedy.  Is  that  good  economy,  taking  the  whole  transpor- 
tation business  as  one  big  problem  ? 

Mr,  Raymond.  No;  but  that  would  be  a  case  of  the  survival  of 
the  fittest.  The  Interstate  Commerce  Commission  could  not  regu- 
late that.  They  could  not  stop  you  and  me  from  putting  on  a  Ime 
of  boats  from  New  York  to  Savannah  if  we  wanted  to  and  had  the 
money. 

Mr.  Kennedy.  No;  but  suppose  there  is  a  railroad  there  that  ought 
to  have  the  right  to  ship  over  your  line:  They  could  compel  you  to 
make  a  through  rate  witn  them  as  well  as  with  the  other  two  roads. 

Mr.  Raymond.  I  doubt  whether  they  can  do  that.  That  is  a  mat- 
ter, of  course,  that  our  attorneys  would  have  to  handle  afterwards. 
But  unless  they  can  place  the  sailing  vessel  and  the  barge  and  the 
''tramp''  unattached  vessels  under  the  act  to  regulate  commerce,  I 
have  not  any  fear  of  our  port-to-port  traffic  ever  being  under  their 
jurisdiction.  I  say  that  because  I  believe  in  the  wisdom  of  this  com- 
mittee and  of  Congress,  and  they  would  r^ot  do  it. 

REGULAtlON   OF    ISSUANCE   OF   STOCKS   AND   BONDS. 

STATEMEirr  OF  MB.  AETHXJB  C.  GRAVES,  OF  NEW  HAVEV,  GOVS. 

Mr.  Graves.  Mr.  Chairman  and  gentlemen,  I  shall  confine  myself 
this  afternoon  to  addressing  the  committee  purelv  on  the  subject  of 
giving  the  Interstate  Commerce  Commission  (as  set  out  m  the 
administration  bill,  which  I  hold  here,  known  as  bill  No.  17536) 
the  power  to  supervise  the  issue  of  capital  stocks  and  bonds  of  rail- 
road companies.  One  man  can  not  compass  everything,  so  I  am 
going  to  confine  myself  to  that.  I  understand  that  the  subject  has 
not  been  discussed  so  very  fully  before  this  committee.  I  want  to 
say  that  I  represent  myself  and  certain  stockholders  and  bond- 
holders of  railroad  companies,  the  par  value  of  whose  securities  is 
between  two  and  three  millions  of  dollars.  And  while  I  represent 
them,  I  will  be  very  frank  and  say  to  the  committee  that  I  represent 
them  more  or  less  in  a  friendly  and  voluntary  capacity.  I  am  not 
under  retainer.  I  have  been  led  to  investigate  this  subject  because 
it  attracted  my  attention  some  time  ago  when  it  first  came  into  public 
discussion — I  think  in  1907.  At  that  time  Senator  La  FoUette  was 
in  the  midst  of  his  campaign  (if  you  want  to  call  it  such)  or  his  agita- 
tion of  the  view  that  a  large  quantity  of  the  capital  stocks  and  bonds 
of  the  railroad  corporations  was  water;  that  railroad  rates  depended 
upon  the  par  value  of  the  capital,  and  that  therefore  Congress  must 
take  hold  of  the  matter  and  give  to  the  Interstate  Commerce  Com- 
mission power  to  regulate  it.     I  shall  refer  to  that  later. 

I  want  to  say,  in  the  first  place,  that  I  believe  in  a  reasonable  regu- 
lation of  the  railroads.     Their  economic  function  and  their  relation  to 
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society  are  too  important  for  us  to  lose  si^ht  of  that  side  of  the  matter. 
But,  at  the  same  time,  we  must  distinguish  between  reasonable  regu* 
lation  and  that  which  borders  on  the  actual  management  or  control 
of  railroad  affairs.  The  owners  of  private  property  must  control  and 
manage  the  affairs  of  that  private  property.  The  right  to  regulate  is 
not  necessarily  the  right  to  manage,  and  it  is  not  the  right  to  destroy. 
I  simply  wish  to  premise  my  remarks  b^r  saying  that  the  railroads 
have  two  functions  and  occupy  two  relations.  Their  business  is  a 
public  business,  in  that  it  is  n*aught  with  great  consequences  to  the 
pubUc.  But  the  property  is  private  property.  This  morning  some- 
thing was  said  about  the  railroads  being  in  the  nature  of  a  public 
highway.  That  statement,  I  apprehend,  is  too  broad.  The  courts 
have  never  given  anv  coimtenance  at  all  to  that  theory^.  You  may 
read  the  Supreme  Cfourt  cases  and  you  will  find  notning  to  coun- 
tenance the  idea  that  the  Federal  Government,  can  take  hold  of  and 
actually  manage  the  railroads  on  the  groimd  that  thev  are  purely 
post^roads  or  that  they  are  public  highways,  because,  while  they  are 
public  ways,  the  propertv  wnich  makes  them  pubUc  ways  is  pnvate 

S)roperty.  The  boards  of  directory  of  the  railroads  are  quasi  trustees 
or  the  public  just  so  far  as  the  public  interests  go;  otherwise;  they  are 
quasi  trustees  for  the  investors  and  for  the  stockholders.  I  am  here 
tnis  afternoon  particularly  to  plead  for  the  stockholders. 

I  now  want  to  give  a  brief  history,  as  I  understand  the  question,  of 
the  doctrine  of  either  physical  valuation  or  supervision  by  the  Federal 
(lovemment  of  the  stocks  and  bonds  of  railroads. 

So  far  as  the  public  is  concerned,  I  think  I  may  say  truly — and  when 
I  make  these  remarks,  I  hope  the  gentlemen  will  understand  that  I 
mean  nothing  in  any  personal  way  whatever;  I  simply  mean  to  state 
the  facts — that  the  Question  came  prominently  before  the  pubUc  for 
the  first  time  when  tne  Senator  from  Wisconsm  conceived  his  theory 
that  rates  were  principally  dependent  upon  capitalization;  that  the 
capitaUzation  was  largely  "water;"  and  that,  tnerefore,  there  was  a 
very  great  evil  which  must  be  remedied. 

Mr.  Adamson.  Physical  valuation  would  be  a  much  more  reliable 
guide  than  regulating  stocks  and  bonds,  would  it  not  ? 

Mr.  Gkaves.  Very  much  more  rehable;  and  I  am  going  to  come  to 
that  point  later.     It  would  be  very  much  more  reUable. 

Mr.  Adamson.  And  it  would  not  raise  any  constitutional  question 
at  all. 

Mr.  Graves.  It  is  very  much  more  reliable;  and  as  I  proceed  I  am 
^oing  to  show  that  the  physical  valuation,  as  railroad  rates  are  now, 
IS  simply  one  element,  ana  it  is  not  an  element  which  must  be  taken 
hold  of  in  an  administrative  capacity  by  the  Federal  Government. 
It  is  an  element  which,  if  considered  at  all,  must  be  considered  by 
judicial  bodies  in  inquiring  into  all  the  elements  which  make  up 
reasonable  rates.  That  I  will  come  to  later,  unless  you  wish  me  to 
speak  on  it  right  now. 

Mr.  Stevens.  Have  we  not  the  power  to  have  an  administrative 
valuation  made,  and  make  it  prima  facie  evidence  for  judicial  in- 
quiries for  whatever  it  may  be  worth? 

Mr.  Graves.  Yes;  I  apprehend  that  the  Government  has  that 
power,  but  with  this  qualmcation — that  it  would  be  only  prima  facie 
evidence,  and  that  it  would  simply  change  the  burden  of  proof  and 
throw  it  upon  the  railroads. 
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Mr.  Adamson.  It  could  only  be  used  as  an  incident  or  element  in 
determining  what  a  railroad  rate  should  be? 

Mr.  Graves.  That  is  all;  and  how  long  will  it  last  I  It  may  last 
one  year;  it  may  last  six  months.  The  traffic  of  the  country  may 
change  so  much  through  the  erection  of  new  terminals,  etc. — the 
course  of  commerce  of  the  country  and  the  valuation  of  the  real  estate 
simply  as  real  estate  mav  change  so  much — that  a  physical  valuation 
to-aay  may  be  good,  and  six  months  hence  it  may  be  bad;  or,  perhaps, 
it  may  last  only  for  two  wee^.     I  do  not  know. 

Mr.  Stevens.  Are  you  not' a  little  too  broad  there?  It  would  be 
subject  to  explanation  and  additional  proof;  but  that  is  all,  is  it  nott 

Mr.  Adamson.  It  is  only  a  circumstance;  and  the  value  of  the  cir- 
cumstance may  be  changed  by  other  circumstances. 

Mr.  Graves.  Yes;  that  is  all.  I  do  not  know  whether  I  am  too 
broad  or  not.  I  really  think  the  physical  value  of  railroad  proper- 
ties, when  you  take  their  relation  to  mdividual  rates — because,  after 
all,  we  must  deal  with  individual  rates;  the  idea  of  the  federal  com- 
mission taking  hold  of  an  entire  schedule  very  rarely  comes  up 

Mr.  Stevens.  But,  you  know,  there  are  cases  pending  now  where 
the  railroads  have  raised  the  point  that  the  rate  is  confiscatory;  and 
to  prove  it  they  are  offering  the  actual  valuation  of  their  properties. 
I  know  of  some  cases  of  the  kind  that  are  pending  right  now  in  the 
federal  courts. 

Mr.  Graves.  Yes;  there  are  some  cases  of  that  kind.  Suppose 
they  do  offer  that  evidence.  The  federal  court  has  the  power  to 
appoint  a  master,  or  the  Interstate  Commerce  Commission,  if  the 
hearing  is  before  it,  has  thie  quasi  judicial  power  to  investigate  into 
the  physical  valuation  of  the  railroads,  to  see  whether  the  return  is 
a  reasonable  return  on  that  value. 

Mr.  Stevens.  But,  right  there,  let  me  ask  this  question:  In  the 
course  of  a  proceeding  or  that  kind,  is  it  not  convenient  and  econom- 
ical and  speedy  that  there  should  be  in  the  hands  of  the  Government 
evidence  of  a  similar  character  from  its  standpoint,  to  rebut  and  off- 
set the  evidence  of  the  railroad  companies?  It  is  not  a  matter  of 
necessity  for  the  pubhc  welfare  that  something  like  that  should  be  at 
hand — both  of  tnem  being  subject  to  whatever  explanations  and 
amendments,  etc.,  the  courts  might  admit? 

Mr.  Graves.  Frankly,  I  think  not.  I  say  that  for  the  reason  that, 
after  all,  the  question  of  a  reasonable  return  to  a  railroad  company 
can  only  rightmlly  come  up  when  you  are  treating  the  schedule  of  its 
rates  alone,  as  an  entirety.  If  you  take  an  individual  rate  on  indi- 
vidual transactions,  or  a  certain  schedule,  after  all  the  courts  are 
•coming  more  and  more  to  recognize  the  principle  that  it  is  not  the 
<jost  of  the  service  to  the  carrier  that  should  control,  but  it  is  the  value 
of  the  service  to  the  shipper  or  the  commodity. 

Mr.  Adamson.  It  is  possible  for  the  Government,  at  reasonable 
cost,  to  ascertain  approximately  the  physical  value  of  a  property  at  a 
particular  date,  is  it  not? 

Mr.  Graves.  Do  you  ask  me  whether  it  is  lawful? 

Mr.  Adamson.  I  say,  that  is  possible;  is  it  not? 

Mr.  Graves.  It  is  possible,  and  they  have  that  power  now. 

Mr.  Adamson.  It  is  also  possible,  and  at  reasonable  cost,  to  learn 
approximately  the  amount  of  assets  the  road  has  in  return  for  the 
stock  it  has  issued,  and  the  amount  of  bonds  that  are  out,  is  it  nott 

Mr.  Graves.  Yes;  and  it  has  the  power  now. 
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Mr.  Abamson.  Why  is  it  not  proper  for  the  Government,  then,  to 
avail  itself  of  all  that  information  and  use  it  in  determining  what 
rates  ought  to  be  charged  without  going  further  and  attempting 
physically  to  control  the  issue  of  stocks  and  bonds? 

Mr.  Graves.  Exactly  so,  and  I  apprehend  that  you  have  (if  I  may 
use  that  slang  expression)  '^struck  the  nail  on  the  head."  President 
Taft,  in  one  of  his  speaches — it  was  in  his  speech  of  acceptance — said 
that  the  Interstate  Commerce  Commission  now  has  the  power,  under 
proper  circumstances  (meaning  as  a  auasi  judicial  body),  to  make  a 
physical  valuation  of  the  railroads,  and,  if  the  question  of  a  reasonable 
return  on  a  schedule  of  rates  comes  up  to  take  the  physical  valuation 
of  the  railroads  and  see  whether  that  rate  yields  a  reasonable  return 
on  the  present  value;  and  in  determining  that  present  value  the  par 
value  of  the  stocks  and  bonds  outstandmg  is  sunply  one  of  the  ele- 
ments of  evidence.  It  is  not  controlling.  It  is  not  the  return  on  the 
par  value  of  the  stocks  and  bonds.  It  is  not  the  return  on  the  market 
value.     It  is  simply  an  element  of  evidence.     That  is  all  it  is. 

Mr.  Kjjnnedy.  When  railroads  are  originally  built,  thev  appropriate 
property  in  the  name  of  the  pubUc.  It  is  the  pubUc  tnat  takes  the 
man's  private  property  for  pubUc  use.  The  le^al  title  to  the  real 
estate  ordinarily  goes  to  the  corporation  appropriating  it. 

Mr.  Graves.  Yes. 

Mr.  Kennedy.  But  it  is  the  pubUc  that  takes,  as  I  understand,  in 
every  State  in  the  Union. 

Mr.  Graves.  The  pubHc  that  takes? 

Mr.  Kennedy.  It  is  the  pubUc  that  takes  the  private  property, 
under  the  Constitution. 

Mr.  Adamson.  Otherwise,  condemnation  would  not  be  permitted. 

Mr.  Kennedy.  It  takes  private  property  for  pubUc  use.  The 
authority  is  granted  by  the  iWislatures  of  the  States,  or  the  Legisla- 
ture of  the  Nation.  The  pubuc,  then,  in  that  procedure,  where  the 
public  takes  private  property,  permits  this  trustee — representing,  as 
you  say,  two  sets  of  benenciaries  (the  public  and  the  investors), 
which  IS  correct — to  go  forward  and  issue  securities  representing  the 
expenditures  for  pubuc  use  in  the  taking  of  that  property  and  build- 
ing this  pubUc  road  or  public  highway.  The  railroads  invest  nullions 
of  money;  and  they  put  out  upon  tne  public  securities  representing 
that  investment,  and  they  are  sold. 

Mr.  Graves.  Yes. 

Mr.  Kennedy.  You.  now  propose  to  make  a  physical  valuation  of 
the  railroad  and  fix  rates  upon  tnat  basis.  Is  that  fair  to  the  investor 
who  has  innocently  bought  its  stocks? 

Mr.  Graves.  Pardon  me  when  you  say  "  I  propose."  I  do  not  pro- 
pose, and  I  think  it  is  a  mistake  to  think  that  even  the  railroads  are 
proposing  in  any  very  great  number  of  cases  to  defend  the  reason- 
ableness of  their  rates  on  the  basis  of  their  physical  value.  They 
have  done  that  in  two  or  three  cases.  As  I  understand,  Mr.  Congress- 
man Stevens  has  referred  to  some  case  of  the  kind,  and  says  that  he 
knows  of  cases  in  which  the  railroads  have  defended  their  rates  on 
the  ground  of  the  physical  value  of  the  property.  But  that  has  only 
been  done  in  a  few  cases.  The  railroads  are  fixing  their  rates  in 
almost  every  case  on  the  principle  of  what  the  traflBc  will  bear. 

Mr.  Adamson.  The  investor  tnat  Judge  Kennedy  spoke  of  ought  to 
put  the  trustee  in  jail  for  swindling. 

Digitized  byVjOOQlC 


1146  BILLS  AFFBCTING  INTERSTATE  OOMMEBCE. 

Mr.  Kennedy.  I  think  that  is  true  enough;  but  the  investor  buys 
on  the  market.  So  far  as  the  public  is  concerned,  when  it  has 
acquiesced  through  all  this  period  of  years  in  the  watering  of  railroad 
stocks — when  the  legislatures  of  the  various  States  and  we  down 
here  in  Washin^on  Imve  sat  silent  and  permitted  those  trustees  to  go 
on  and  do  that  m  representing  the  pubhc — why  does  not  the  ordinwy 
purchaser  of  railroad  stock  stand  better  in  equity  than  does  the  public, 
which  has  neglected  to  look  after  this  matter  in  the  past  ?  Why  is  not 
the  investor  in  stocks,  who  buys  on  the  market,  the  innocent  pur- 
chaser, and  why  is  not  the  American  pubUc  the  neglectful  one  that 
should  stand  the  loss,  if  there  be  any,  as  a  mere  proposition  of  equity! 

Mr.  Graves.  I  understand  what  you  mean;  but  I  am  not  prepared 
to  say,  considering  the  nature  of  the  railroad,  and  the  relations  which 
it  holds  to  the  puolic,  that  the  relation  of  the  public  is  so  close  that 
it  must  stand  any  share  of  the  blame  for  stock  watering,  if  such  there 
has  been,  and  that  the  loss  must  be  thrown  on  the  public.  After 
all,  my  study  has  led  me  to  firmly  believe  that  in  the  case  of  almost 
all  classes  of  public-service  corporations^  and  certainly  in  the  case 
of  the  railroads,  the  loss  in  overcapitalization  faUs  upon  the  investor. 

Mr.  Richardson.  Has  overcapitalization  any  relation  whatsoever 
to  making  rates? 

Mr.  Graves.  I  do  not  think  it  has  any. 

Mr.  Richardson.  None  in  the  world? 

Mr.  Graves.  I  do  not  think  it  has  any.  Chairman  Knapp  testified 
before  the  Industrial  Commission,  as  far  back  as  1889,  in  substance 
as  follows. 

Mr.  Richardson.  Is  that  on  the  subject  of  overcapitalization? 

Mr.  Graves.  Yes. 

Mr.  Richardson.  I  should  Uke  to  hear  it. 

Mr.  Graves.  As  long  ago  as  1889,  before  the  Industrial  Commis- 
sion appointed  by  Congress  to  investigate  this  matter  of  railroad  rates, 
he  testified  as  follows. 

In  reply  to  a  question,  Mr  Knapp  said: 

I  have  not  seen  any  instances  in  which  rates  have  seemed  much  to  depend  or  be 
influenced  by  the  capitalization  of  the  road. 

Q.  Have  you  never  seen  such  a  case? 

Mr.  Knapp.  I  have  not.  The  capitalization  of  the  raibt)ad,  I  think,  cuts  no  figure 
in  this  rate  question. 

Mr.  Kennedy.  He  was  testifying  about  how  rates  were  made. 

Mr.  Graves.  Exactly. 

Mr.  Kj:nnedy.  He  was  not  testifying  as  to  how  they  ought  to  be 
made. 

Mj*.  Graves.  Exactly;  and  if  I  take  jup  the  matter  just  where  you 
left  it  and  discuss  the  question  as  to  how  rates  ought  to  be  made,  mat 
involves  the  judicial  principle  which  the  courts  have  laid  down  gov- 
erning the  reasonableness  or  rates,  and  I  will  outline  it  as  follows: 

The  common  law  early  laid  down  the  principle  that  where  a  person 
invested  his  money  in  property  devoted  to  a  public  use,  and  it  was  in 
the  nature  of  a  monopoly,  he  was  entitled  to  make  such  charges  or 
rates  as  would  yield  a  reasonable  return  on  the  property  invested  in 
that  business.  From  that  arose  the  idea  that,  assuming  the  capitali- 
zation to  be  the  correct  measure  of  the  value  of  the  property  engaged 
in  that  service,  then  his  return  should  be  a  reasonable  return  upon  the 
capitalization.     However,  the  Supreme  Court  of  the  United  States 
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time  and  time  again  has  said  that  even  in  those  cases  the  principal 
element  is  not  the  capitalization,  but  is  always  the  physical  value 
of  the  property;  and  tne  capitali^tion  is  merely 

Mr.  Kennedy.  You  say  tne  Supreme  Court  has  held  that? 

Mr.  Gbaves.  Yes. 

Mr.  Kennedy.  In  what  case? 

Mr.  Gbaves.  One  of  the  principal  cases  in  which  it  held  that  was 
the  case  of  Smyth  v.  Ames,  where  it  said : 

We  hold  that  the  basis  of  all  reasonable  calculations  as  to  the  reasonableness  of  rates 
to  be  chained  by  a  corporation  maintaining  a  highway  under  legislative  sanction  must 
be  the  fair  value  of  the  property  being  used  by  it  for  the  convenience  of  the  public. 
And  in  order  to  ascertain  that  value — 

Here  are  some  of  the  elements  which  the  court  says  are  matters  to 
be  considered  in  order  to  ascertain  that  value :    * 

And  in  order  to  ascertain  that  value,  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market  value  of  its  bonds  and 
atockfl— 

There  the  court  specifies  not  only  the  par  value,  but  the  market 
value — — 

Mr.  Kennedy.  They  are  stating  all  the  things  that  should  be  con- 
sidered? 

Mr.  Graves.  They  are  stating  all  the  elements  [reading] : 

The  amount  and  market  value  of  its  bonds  and  stocks,  the  present  as  compared  with 
the  original  cost  of  construction,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  the  statute,  the  sum  requirea  to  meet  operating  expense — 
all  are  matters  for  consideration,  and  to  be  given  such  weight  as  may  be  just  and  rig)it 
in  each  case. 

Mr.  Kennedy.  They  are  passing  upon  a  matter  that  is  a  legislative 
matter. 

Mr.  Graves.  No. 

Mr.  Kennedy.  The  coiu'ts  have  always  held  that  the  making  of  a 
rate  is  a  legislative  act. 

Mr.  Graves.  No;  they  are  passing  on  the  principles  which  should 
guide  ajudicial  body  in  determining 

Mr.  Kjsnnedy.  Which  should  guide  the  Interstate  Commerce 
Commission  under  the  law  as  it  stood. 

Mr.  Graves.  Exactly;  exactly.  They  are  laying  down  the  prin- 
ciples which  should  guide  the  Interstate  Commerce  Commission  in 
determining  the  reasonableness  of  rates. 

Mr.  Kennedy.  Under  the  law  as  we  directed  them  to  go  forward? 

Mr.  Graves.  Yes. 

Mr.  Kennedy.  You  have  confused  that  with  the  idea  of  the  correct 
way  a  legislature  should  make  rates  if  we  were  making  rates  upon  a 
theoretical  and  scientific  basis  for  the  railroads. 

Mr.  Graves.  I  have  not  meant  to  do  so;  and  the  distinction  is 
very  clear  in  my  mind.  In  fact,  I  want  to  say  that  the  legisla^ 
ture 

Mr.  Kennedy.  We  gave  a  letter  of  instructions  to  the  Interstate 
Commerce  Commission.  The  courts  are  now  considering  whether 
they  are  acting  in  accordance  with  that  letter  of  instructions.  In 
that  bill  we  provided  that  in  fixing  rates,  to  help  them  to  fix  a  proper 
rate,  they  mi^ht  take  into  consideration  the  physical  valuation  of  the 
railroads.  That  is  a  legislative  matter.  That  authority  we,  as  the 
legislature,  gave  them  under  our  letter  of  instructions  to  them.    But 
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now,  in  the  final  analysis,  that  decision  can  not  have  any  effect  a» 
detennining  how  the  rates  ought  to  be  fixed  when  we  are  considering 
it  as  a  committee  of  the  legismture. 

Mr.  Graves.  I  will  come  to  that;  but  I  can  only  say,  in  direct 
reply  to  your  question,  that  there  is  no  body  representing  the  Cong:res8 
of  the  united  States  which  has  absolute  power  to  fix  as  an  entirety 
the  railroad  rates  of  this  country.  The  railroads  still  have  in  their 
hands  the  initiative.  I  will  admit  that  the  Interstate  Commerce 
Commission  would  like  to  have  that  power. 

Mr.  Richardson.  Are  you  not  mistaken  about  the  initiative? 

Mr.  Graves.  The  Interstate  Commerce  Commission  thus  far  has 
this  power,  and  this  alone:  It  may  determine  what  is  a  reasonable 
rate,  after  having  found  that  the  existing  rate  is  unreasonable. 

Mr.  Richardson;  Are  vou  not  mistaken  about  that?  In  my  opin- 
ion, the  administration  bill  that  you  are  talking  about — the  Townsend 
biU— gives  the  power  to  the  Interstate  Commerce  Commission  to 
initiate  the  rate. 

Mr.  Graves.  They  have  the  power  to  initiate  rate. 

Mr.  Richardson.  They  have  that  power  right  now,  right  under 
this  bill. 

Mr.  Graves.  But,  as  I  understand  it,  they  first  step  in  and  say 
that  such  rates  are  unreasonable,  and  that  these  rates  are,  instead, 
reasonable. 

Mr.  Richardson.  No,  no.  You  do  not  state  it  correctly.  The 
bill  says  that  where  the  railroad  proposes,  and  now  has  the  authority 
to  make  a  rate  after  giving  thirty  days'  notice,  the  InterstateCommerce 
Commission  can  come  in  before  that  rate  goes  into  effect  and  shall 
have  the  power  to  review  it  and  say  that  it  shall  be  initiated  in  that 
way.     That  is  what  this  bill  gives  them  the  power  to  do. 

Mr.  Graves.  Exactly. 

Mr.  Richardson.  Therefore  the  bill  practically  and  in  effect  takes 
from  the  railroad  the  power  to  initiate  any  rate.  It  says  *'it  shall  not 
be  initiated.'' 

Mr.  Graves.  I  agree  with  you.  The  administration  bill,  if  carried 
to  its  logical  extreme,  will  for  the  first  time  in  the  history  oi  the  coun- 
try vest  the  entire  rate-making  power  in  the  Federal  Government. 
It  will  do  that  for  the  first  time  in  one  hundred  and  twenty  years.  I 
will  frankly  say  that  I  do  not  like  the  bill;  but  I  am  not  here  to  dis- 
cuss that  feature. 

Mr.  Richardson.  You  do  not  like  the  administration  bill? 

Mr.  Graves.  No;  I  think  it  is  very  dangerous. 

Mr.  Kennedy.  The  Supreme  Court  has  held  repeatedly  that  it 
makes  no  difference  whether  a  rate  is  made  by  a  railroad  corporation, 
by  the  legislature  of  the  State,  or  by  the  National  Congress;  that  the 
making  of  a  rate  is  a  legislative  act. 

Mr.  Graves.  Exactly;  it  is. 

Mr.  Kennedy.  The  railroad  company  has  no  right  to  make  a  rate 
at  all,  except  upon  the  theory  that  we  failed  in  our  duty  to  do  it. 

Mr.  Graves.  Oh,  pardon  me.     I  disagree  with  you  there. 

Mr.  Kennedy.  And  when  they  do  it,  they  do  it  by  impUcation. 
They  are  doing  a  legislative  act  when  they  make  a  rate  over  their 
own  road. 

Mr.  Graves.  I  should  disagree  with  you  there,  in  this  particular: 
A  railroad  has  a  right  to  make  rates,  because  the  charter  or  the  State 
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which  gave  it  the  permission  to  engage  in  interstate  commerce^-a 
right  wnich  it  possesses  inherently  as  a  citizen  of  a  country,  and  a 
right  which  it  did  not  get  under  the  Constitution  or  from  the  Federal 
Government — gave  it  the  right  to  make  its  own  charges.  The  rail- 
roads have  that  right  under  the  natural  law;  but  not  as  legislative 
bodies,  and  not  because  the  Federal  Government  has  failed  to  exer- 
cise it. 

Mr.  Kennedy.  But  as  that  charter  has  been  interrupted,  the  su- 
preme court  of  Pennsylvania  has  held  that  the  property  that  the  cor- 
poration had  in  the  road,  the  property  that  it  got  for  its  money  (the 
money  paid  for  stocks  and  in  building  the  road)  was  not  any  private 
property  in  the  road  itself,  but  a  contract  with  the  pubhc  that  it 
should  take  a  toll  forever,  which  should  be  a  reasonable  toll;  that 
the  fixing  of  that  toll  was  a  legislative  act;  and  that  the  railroad  had  a 
right  to  fix  the  rate,  because  the  legislature  had  not  done  so. 

Mr.  Graves.  Yes;  and  the  legislature  has  given  it  to  the  railroad 
company. 

Mr.  Kennedy.  It  has  given  it  the  right  to  take  a  reasonable  toll. 
That  is  in  its  contract. 

Mr.  Graves.  Yes ;  that  is  in  its  contract. 

Mr.  Kennedy.  That  is  an  implied  condition  in  its  contract. 

Mr.  Graves.  That  is  an  imphed  condition  in  its  contract.  It  is  a 
ri^ht  which  moves  from  the  creative  body  to  the  creature.  The  cre- 
afive  body  is  the  state  legislature  which  gave  the  charter  to  the  cor- 
poration.    The  creative  body  is  not  Congress. 

Mr.  Kennedy.  There  you  are  wrong  again.  Under  the  Dartmouth 
College  case,  when  the  charter  is  made,  the  two  contracting  parties 
are  not  the  corporation  and  the  legislature  of  the  State,  nor  tne  cor- 
poration and  the  State.  The  corporation  is  one  party  and  the  other 
party  is  the  public,  whom  the  State  represented  as  a  mere  agent  to 
make  that  charter  for  the  public. 

Mr.  Graves.  Exactly;  1  fully  agree  with  you  there. 

Mr.  Kennedy.  We  represent  that  same  pubhc  as  much  as  any 
State  does.     We  are  one  of  the  pubUc's  agents. 

Mr.  Graves.  No;  I  disagree  with  you  there. 

Mr.  Kennedy.  Aiid  the  question  before  us  now  is  clearly  within  our 
letter  of  authority  to  act  for  the  pubhc. 

Mr.  Graves.  I  disagree  with  you,  if  I  may  frankly  say  so,  in  this 
particular:  The  railroads  of  the  country,  with  very  few  exceptions, 
obtained  their  charters  from  the  individual  States.  Their  right  to 
charge  a  reasonable  toll  is  the  right  which  came  under  their  charters 
from  the  individual  States.  Their  right  to  condemn  property  under 
eminent  domain  came  from  the  States.  Their  right  to  engage  in 
interstate  commerce  is  a  right  inherent  in  every  citizen,  and  has  no 
relation  whatever  to  the  Federal  Government. 

Mr.  Kennedy.  Let  me  correct  you  there.  The  power  of  eminent 
domain  inheres  not  in  a  government,  but  in  civil  society  itself,  accord- 
ins  to  Blackstone  and  the  old  law  writers  on  the  subject. 

Mr.  Graves.  Exactly. 

Mr.  Kennedy.  When  you  get  the  power  of  eminent  domain  from 

a  State  you  get  it  because  the  people  have  authorized  that  State  as 

their  agent  to  act  for  them  in  giving  you  the  power  of  eminent 

domain.     The  power  to  take  the  land  does  not  come  from  the  State. 
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The  State  never  had  it,  except  as  it  had  authority  from  the  public  to 
act  as  the  pubUc's  agent  in  giving  it. 

Mr.  Graves.  The  power  to  take  the  land  came  from  the  State,  as 
the  agent  of  the  people  of  that  State. 

Mr.  Kennedy.  Not  of  that  State  alone,  but  of  all  the  people. 
~    Mr.  Graves.  Well,  of  all  the  people;  but  it  did  not  come  from  the 
Federal  Congress  as  representing  the  people. 

Mr.  Kennedy.  Oh,  no.  Congress  did  not  have  the  right  of  emi- 
*Bent  domain  of  this  country  any  more  than  the  State  did.  It  had 
authority,  I  think,  to  grant  you  the  right  to  take  it  if  you  are  a  rail- 
road corporation. 

Mr.  Graves.  I  think  I  agree  with  you,  in  the  main,  on  all  of  your 
points.  The  only  thing  that  I  wanted  to  lay  emphasis  upon,  if  I 
understood  you  correctfy,  was  that  I  apprehended  that  the  power  of 
Congress  over  the  rate  making  of  the  railroads  is  not  quite  so  broad 
as  the  power  of  a  State  over  the  charges  of  a  purely  common  carrier 
within  its  limits,  not  carrying  interstate  commerce,  when  that  State 
•has  created  the  corporation.  In  the  latter  case  the  State  is  the 
creator  of  the  creature,  while  the  Congress  is  in  no  sense  the  creator 
of  our  railroad  corporations;  and  our  railroad  corporations  owe  no 
prerogative  to  Congress.  Mr.  Chief  Justice  Marshall  said,  as  early 
as  the  case  of  Gibbons  v.  Ogden,  that  the  right  to  engage  in  interstate 
'commerce  is  a  right  derived  from  the  law  of  the  land  and  one  that  is 
"inherent  in  every  citizen.  He  did  not  use  exactly  those  words;  but 
he  did  say  that  the  Constitution  did  not  create  the  right  to  engage 
in  interstate  commerce;  it  found  it  as  an  existing  right,  and  simply 
gave  the  right  to  Congress  to  regulate  it  with  respect  to  interstate 
business. 

I  want  to  speak  for  a  moment  about  the  necessity  of  this  act.  Is 
there  any  necessity  for  it  from  the  point  of  view  of  overcapitalization? 
The  control  of  capitalization  by  the  Federal  Government  to  remedy  an 
evil  ought  to  rest  upon  a  necessity.  We  ought  not  to  pass  experi- 
mental legislation  simply  because  w^e  have  a  theory  that  it  might  do 
good.  There  ought  to  be  a  necessity.  I  respectfully  submit  that  the 
necessity  for  such  an  act  has  long  since  passed  by.  The  railroads  are 
not  now  overcapitalized.  Judging  by  their  capitalization,  the  par 
value  of  their  stocks  and  bonds  outstanding  per  mile  of  road,  the 
American  railroads  are  not  overcapitalized.  They  are  not  over- 
capitalized judging  by  their  gross  earnings,  and  tlie  proportion  of 
their  gross  earnings  to  the  capital  outstandmg;  nor  in  reference  to  the 
tonnage  and  their  traffic  density,  which  is  the  tonnage  per  mile,  in 
reference  to  the  capitalization.  The  American  railroad  is  the  most 
reasonably  capitalized  railway  system  of  the  world,  save  only  those 
of  Norway,  Denmark,  Sweden,  and  South  Australia. 

Mr.  Kennedy.  To  say  that  they  are  making  earnings  enough  to  pay 
dividends  on  their  stock  is  rather  begging  the  question.  That,  I  think, 
'  is  true.  They  are  earning  and  will  earn  money  enough  to  pay  divi- 
dends on  their  stock.  But  if  they  had  never  had  any  water  drawn  in 
the  stock,  and  had  been  restricted  to  a  rate  that  would  pay  a  fair 
dividend  on  the  actual  money  they  put  into  the  construction  of  their 
roads,  rates  would  be  a  great  deaf  cneaper  in  this  coimtry  than  they 
are. 

Mr.  Graves.  No,  I  beg  your  pardon;  that  is  a  fallacy.  The  rail- 
road rates  in  this  country  have  never  had  any  relation  to  capitaliza- 
tion. 
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Mr.  Kennedy.  I  know  they  never  have  had,  but  in  my  judgmejiti 
they  ought  to  have  had.     I  think  that  if  the  public  interests  had  been  . 
properly  looked  after  by  the  different  legislatures  of  the  States  and  the  • 
Pf ational  Government  our  railroads  would  all  be  carrying  freight  a* . 
great  deal  cheaper  than  they  are.     I  take  this  view  of  a  public  nigh- 
way , 

Mr.  Graves.  The  English  roads  have  governed  their  freight  rates 
largely  on  the  theory  of  charging  a  rate  which  would  be  a  reasonable 
return  on  the  fair  value  of  the  property — not  tlie  capitalization,  but 
the  fair  value  of  the  property.  And  what  is  the  result?  The  English* 
railroad  rates  are  very  much  higher  than  the  American  railroad  ratea. 

Mr.  Kjinnedy.'  That  is  all  explained 

Mr.  Graves.  The  American  railroad  rates  are  the  cheapest  railroad 
rates  anywhere  in  the  world.  Of  course,  there  are  these  differences: 
They  have  a  long  haul. 

Mr.  Kennedy.  But  look  here:  If  you  have  known  of  great  big 
blocks  of  pure  water  being  put  into  railroad  stocks,  why  has  that  been 
done? 

Mr.  Graves.  I  have  not  known  of  it  in  recent  years. 

Mr.  Kennedy.  There  were  29,000,000  of  water  in  the  case  of  the 
Alton  road. 

Mr.  Graves.  The  Chicago  and  Alton  ? 

Mr.  Kennedy.  Yes. 

Mr.  Graves.  The  evil  of  the  Chicago  and  Alton  was  not  overcapi- 
talization. 

Mr.  Kennedy.  But  they  put  in  29,000,000  of  water. 

Mr.  Graves.  Pardon  me — ^no. 

Mr.  Kj:nnedy.  Somebody  must  pay  dividends  on  that,  and  those 
dividends  must  come  from  rates. 

Mr.  Graves.  Mr.  Commissioner  Clements  made  tliat  statement  in 
New  York.  I  wrote  him  a  letter  and  disputed  his  statement,  and 
asked  him  if  he  could  submit  any  sheet  or  schedule  of  rates  filed  with 
the  Interstate  Commerce  Commission  showing  that  there  was  any- 
change  on  the  Cliicago  and  Alton  after  he  made  that  statement. 

Mr.  Kennedy.  But  does  not  that  prove  that  the  Chicago  and  AltOB 
rates  were  too  high  to  be  simply  remunerative  when  thev  accumulated 
this  $29,000,000  to  give  to  their  stockholders? 

Mr.  Graves.  No,  no;  because  the  Cliicago  and  Alton  rates  had  no 
relation  whatever  to  the  capitalization.  They  were  built  purely^  oil 
the  theory  of  charging  what  the  traffic  will  bear.  And  expenenc^ 
shows  that  if  you  build  railroad  rates  on  the  theory  of  what  the  traffic;, 
will  bear  you  will  have  lower  rates  than  under  any  other  theory. 
The  commerce  of  the  United  States  will  begin  to  flag,  and  it  may  be 
said  that  j[ou  will  sound  the  death  knell  of  the  commercial  supremacv 
of  the  United  States,  so  far  as  our  internal  commerce  is  concerned, 
the  moment  there  is  given  to  the  Interstate  Commerce  Commission 
the  right  to  absolutely  fix  or  take  the  initiative  in  fixing  railroad  rates 
on  the  theory  of  charging  a  reasonable  return  on  the  real  value  of  th^ 
propertv. 

Mr.  !^nnedy.  Then  you  are  wedded  to  the  idea  that  as  the  country 
grows  up  the  railroads  ought  to  put  more  water  into  their  stock,  and 
practically  absorb  all  the  increase  in  value  of  the  whole  country  ? 

Mr.  Graves.  I  am  not;  I  am  not.  I  am  absolutely  convinced  that 
in  the  long  run  the  control  of  American  railroad  capitalization  by  the 
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Interstate  Commerce  Conmiission  means  one  of  two  things:  Either 

(1)  the  languishing  of  the  transportation  industry  of  the  country,  or 

(2)  overcapitalization.  Why?  There  is  no  experience  which  teaches 
us  that  a  government  can  construct  or  invest  money  in  great  public 
works  cheaper  than  the  individual  who  is  doing  it  under  the  incentive 
of  return  on  the  investment.  On  the  contrary,  the  extravagance  of 
governments  is  far  more  dangerous  than  the  extravagance  of  the 
private  individual. 

Again,  the  crucial  point  of  the  American  railroad  system  is  this: 
The  American  railroads  were  confronted  very  early  in  their  history 
by  rapidly  decUning  transportation  rates,  partly  because  of  com- 
petition, but  mostly  because  railroad  rates  were  'charged  on  the 
theory  of  what  the  traflSc  will  bear;  and  they  constantly  lowered  their 
rates  in  order  to  get  greater  traffic,  knowing  that  the  less  you  charge 
your  shipper  the  more  your  shipper  will  give  you  of  goods  to  be  trans- 
ported. Again,  under  the  incentive  of  securmg  a  return  on  the  prop- 
erty, which  nad  nothing  to  do  with  the  rates,  the  railroads  endeavored 
to  lower  their  cost  of  transportation.  The  result  was  that  little  by 
little  economies  were  introduced  which  the  railroads  learned  by 
experience  greatly  lessened  their  operating  expenses  and  made  pos- 
sible larger  net  earnings.  This,  in  turn,  reduced  transportation  rates. 
At  the  same  time  it  was  very  evident  that  transportation  rates,  when 
charged  under  the  theory  we  have  been  following  in  America,  could 
not  yield  a  reasonable  return  on  the  par  value  of  the  stocks  and 
bonds  if  the  railroad  was  capitalized  on  the  theory  of  the  foreign 
railroad.     And  what  is  that? 

There  is  a  demarcation  (not  a  very  plain  one)  which  depends 
largely  upon  the  personal  element  as  to  when  an  improvement 
should  be  charged  to  earnings  and  when  it  should  be  charged  to 
new  capital.  Ajoy  thing  in  the  way  of  new  construction  and  extraordi- 
nary betterments  and  additions  for  the  increasing  of  your  transpor- 
tation plant  really  means  entirely  new  property  and  may  be  charged 
to  capital,  whereas  a  mere  change  in  order  to  keep  your  railroad 
property  up  to  the  proper  physical  condition,  or  the  physical  stand- 
ard with  wnich  you  started  at  the  beginning  of  the  year,  should  go 
to  maintenance  charges. 

Early  in  its  history  the  American  railroad  management  adopted 
the  idea  of  making  out  of  its  earnings  excessive  charges  to  the  main- 
tenance account  for  the  purpose  of  building  up  the  property.  This, 
of  course,  led  to  what  is  really  undercapitalization,  because  the  average 
American  railroad  for  the  last  twenty  years  has  been  s]>ending  on 
additions  to  its  property  and  betterments  and  improvements  far 
more  than  it  has  issued  in  stocks  and  bonds.  This  cry  of  **  over- 
capitalization'^ is  largely  the  cry  of  the  uninformed  man  on  the 
street  who  does  not  understand  the  subject. 

The  English  railroads  are  capitalized  five  and  a  half  times  as  highly 
as  the  American  railroads.  Tne  capitalization  of  the  American  rail- 
roads at  this  time  is  about  $67,000  per  mile.  The  capitalization  per 
mile  of  road  of  the  English  railroads  was,  in  1905  (and  it  has  not 
varied  much  in  the  last  three  or  four  years),  $273,438  per  mile.  The 
Grerman  roads  are  capitalized  at  about  $102,000  per  mile.  The 
French  roads  are  capitalized  at  $133,000  per  mile.  I  could  go  on  in 
that  way  throughout  the  list  of  all  the  railroads  in  the  world.  And  I 
will  remark  here  that  the  astounding  thing  about  this  is  that  you 
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would  expect  the  railroads  of  America  to  be,  in  one  point,  more  heavily 
capitalized.  Why?  Because  the  American  railroad  laborer  is  paid 
higher  wages  than  any  other  laborer  in  the  world.  One  of  the  reasons 
why  the  English  and  the  French  and  the  German  railroads  are  so 
much  more  neavily  capitalized  than  ours  is  because  of  the  strict 
observance  of  the  tneory  that  every  addition  to  your  propertv  which 
is  not  in  the  nature  of  a  maintenance  charge  should  be  chai^d  to  new 
capital,  and  against  it  you  must  issue  stocks  and  bonds.  The  result 
is  that  the  capitalization  of  those  roads  is  growing  up  just  as  fast  as 
they  add  to  tne  value  of  the  property.  American  railroads  are  also 
issuing  stocks  and  bonds;  but  they  issue  them  at  a  very  much  less 
rapid  pace  than  the  increase  in  the  value  of  the  property.  That  is 
the  reason  why  it  is  that  since  the  early  days  of  the  buccaneers  in 
railroad  transportation  (I  refer  to  the  days  of  Jay  Gould)  the  Ameri- 
can railroads,  after  seventy-five  years  of  existence,  notwithstanding 
the  storm  and  stress  through  which  they  have  passed  and  the  awful 
abuses  that  have  occurred  (and  there  have  been  very  serious  ones), 
emerge  as  the  finest  transportation  system  in  the  world. 

Mr.  Kennedy.  Have  you  something  there  in  the  nature  of  a  brief, 
or  would  you  care  to  prepare  somethmg  and  file  it?  We  shall  have 
to  ad]  oum  now. 

Mr.  Graves.  I  will  prepare  something;  yes,  sir. 

(Mr.  Graves  was  thereupon  given  permission  to  file  a  brief  of  his 
further  remarks.) 

Mr.  Graves.  I  should  like  to  close  with  just  one  remark,  and  that 
is  this: 

I  respectfully  submit,  gentlemen,  that  the  burden  of  proof  lies 
upon  the  Interstate  Commerce  Commission,  or  upon  the  administra- 
tion, to  prove  that  this  bill  is  actually  necessary  or  wise  in  the  face  of 
these  facts:  The  American  railroad  system  is  the  most  lightly  capi- 
talized system  of  the  world;  the  American  railroad  system  charges 
the  lowest  freight  rates  of  any  system  in  the  world;  the  American 
raiboad  system  pays  higher  wages  to  its  laborers  than  any  other  rail- 
road system  in  the  world;  and  the  American  railroad  system  is  in 
finer  pnysical  condition  than  any  other  railroad  system  in  the  world. 
Those  seem  like  pretty  broad  satements,  but,  in  general,  they  are  true. 

Thank  you. 

(The  committee  thereupon  adjourned  imtil  to-morrow,  Thursday, 
February  17,  1910,  at  10  o'clock  a.  m.) 
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entire  line  of  a  road  or  system  having  an  established  route  between  the  same'terminL 
We  therefore  recommend  that  lines  24  and  25  on  pacp  18,  and  the  first  7  lines  on  page 
19,  be  stricken  out  and  the  following  inserted  in  heu  thereof:  ''And  in  establianing 
any  such  through  route  the  commission  shall  embrace  therein  all  of  a  carrier's  line 
between  the  termini  or  so  much  thereof  as  in  its  opinion  may  be  required  by  public 
necessity  or  convenience." 

ROUnNO  OF  TBAFFIG. 

The  right  of  the  shipper  to  route  traffic,  as  conferred  by  this  bill,  appears'to  be  con- 
fined to  a  selection  between  routes  over  which  joint  rates  have  been  established.  If 
this  is  the  meaning  of  the  provision  it  would  not  apply  in  cases  of  through  routes 
where  the  rates  are  locals  or  proportionals,  particularly  if  the  initial  carrier  is  not  a 
party  to  the  tariff  of  connectii^  lines.  If  it  is  intended  to  give  the  shipper  the  right  to 
choose  between  two  or  more  routes,  in  whatever  form  the  applicable  rates  are  pub- 
lished, that  intention  should  be  plainly  expressed.  •-'-'  -4 

We  therefore  recommend  that  the  words  "there  are"  be  inserted  after  the  word 
"shipment,"'  in  line  12,  page  19,  and  that  lines  13,  14, 15,  except  the  word  ''the"  at 
the  end  of  line  15,  be  stricken  out.  Also  that  the  wond  "said,*^  at  the  end  of  line  3, 
page  20,  and  the  words  "  bill  of  lading,' '  in  line  4,  be  stricken  out  and  the  words  "such 
routing  instructions"  inserted  in  lieu  thereof. 

PUBCHASB  BT  ONE  BOAD  OF  ANOTHER  ROAD. 

We  see  no  reason  why  the  prohibition  that  one  road  shall  not  acquire  any  interest 
in  a  competing  road  should  not  be  extended  so  as  to  prohibit  the  acquiring  of  any 
interest  in  a  competing  water  line.  We  therefore  reconmiend  that  the  word  "  the,"  in 
line  21,  page  25,  be  stncken  out  and  the  word  "any"  inserted  in  lieu  thereof,  and  that 
the  words  "of  any  railroad  cor]>oration,"  in  the  same  line,  be  stricken  out  and  Uie 
words  "or  water  bne"  inserted  in  lieu  thereof;  and  that  the  word  "of"  be  inserted 
after  the  word  "stock."  in  line  20  of  the  same  page. 

We  also  recommend  that  all  of  line  1,  page  29^  after  the  word  "States,"  and  all  of 
lines  2  and  3  be  stricken  out,  because  their  retention  would  apparently  limit  or  modify 
theprohibition  in  the  first  paragraph  of  section  12,  pwige  25. 

We  also  call  attention  to  the  met  that  this  prohibition  is  directed  only  against  a  rail- 
road corporation  subject  to  the  act,  and  therefore  does  not  prevent  or  effect  the  control 
of  competing  lines  by  a  holding  company. 

SPECIAL  REPORTS. 

In  order  that  there  may  be  no  doubt  of  the  right  of  the  commission  to  require  special 
reports  under  laws  which  do  not  confer  express  authority  to  investigate,  we  recommend 
that  the  words  *  *  or  which  it  is  required  to  enforce  "  be  inserted ,  in  fine  10,  page  25,  after 
the  word  "informed." 
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Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Waahingtony  D,  C,  Friday,  February  18,  1910. 

The  committee  met  this  day  at  10  o'clock  a.  m.,  Hon.  James  R. 
Maim  (chairman)  presiding. 

The  Chairman.  Judge  Knapp,  we  are  prepared  to  hear  you.  But 
before  that,  Mr.  Stenographer,  •you  may  insert  in  the  record  a  letter 
from  Mr.  M.  A.  Low,  general  attorney  of  the  Rock  Island  lines,  as 
follows: 

Rock  Island  Lines, 

Law  Department, 
Topeka,  Kans.y  February  10,  1910. 

Dear  Sir:  I  have  read  with  interest  the  report  of  the  hearings  before  your  com- 
mittee, with  respect,  among  other  things,  to  the  provisions  in  pending  bills  giving 
a  shipper  the  rignt  to  route  nis  freight,  requiring  the  carrier  to  quote  rates,  not  only 
on  its  own  line  but  upon  the  lines  of  connecting  carriers,  and  making  it  responsible 
for  damages  occasioned  by  erroneous  quotations,  and  providing  for  the  through 
movement  of  freight  cars  beyond  the  line  of  the  initial  carrier. 

The  witnesees  seem  to  have  testified  on  the  theory  that  the  action  of  carriers,  in 
accepting  or  declining  freight  offered  for  shipment  to  points  beyond  their  line,  is 
voluntary.  Under  existing  laws,  through  routes,  through  rates,  and  the  division 
thereof  among  the  several  carriers,  may  be  fixed  by  the  Interstate  Commerce  Com- 
mission, and  if  the  peuding'amendment  with  respect  to  the  routing  of  cars  is  adopted, 
the  through  route  may  be  fixed  by  the  shipper.  Under  existing  laws,  the  shipper 
may  tender  freight  to  a  carrier  consigned  to  a  point  beyond  its  line  and  require  it 
to  issue  a  through  bill  of  lading,  the  effect  of  wnich  makes  the  initial  carrier  liable 
for  all  damages  received  by  the  freight,  except  that  occasioned  by  an  act  of  God 
or  the  common  enemy,  either  on  its  own  line  or  the  line  of  the  connecting  carrier. 
Furthermore,  the  initial  carrier  is,  at  his  peril,  in  the  absence  of  expressed  direction 
by  the  shipper,  required  to  send  the  freight  by  the  route  carrying  the  lowest  rate. 
The  shippers  seem  to  base  their  contention  that  they  ought  to  be  permitted  to  route 
their  freight,  on  the  ground  that  they  pay  for  the  transportation,  and  therefore  ought 
to  be  permitted  to  say  over  what  lines  it  shall  move,  and  that  this  privilege  is  valuable 
in  that  it  affords  them  an  opportunity  to  reward  their  friends  and  punish  tneir  enemies, 
and  that  it  may  assist  them  in  forcing  railroads  to  purchase  their  commodities.  There 
might  be  something  in  this  contention  if  the  parties  stood  on  an  egual  footing.  The 
shipper  may  or  may  not,  as  he  pleases,  give  his  freight  to  a  particular  carrier,  and 
when  he  has  delivered  it  to  a  carrier  for  shipment  and  paid,  or  agreed  to  pay.  the 
freight,  the  carrier  is  bound  to  transport  the  treight  with  reasonable  dispatcn,  being 
liable  for  the  default  of  all  connecting  carriers.  It  does  not  seem  fair  to  permit  a 
carrier  which  is  forced  to  enter  into  a  contract  to  transport  freight  beyond  its  lines, 
and  to  become  responsible  for  damages  occasioned  on  connecting  lines,  to  choose  the 
agencies  which  will,  in  its  opinion,  best  perform  the  contract  which  has  been  forced 
upon  it.  The  shipper  must  pay  the  freight,  but  the  carrier  may  not  be  able  to  fix 
the  amount.  If  tne  rate  quoted  covering  its  line  and  connecting  lines  is  too  high, 
it  subjects  the  carrier  to  an  obligation  to  refund;  if  through  a  mistake  of  its  own 
agents,  or  the  agents  of  a  connecting  carrier,  too  low  a  rate  is  quoted,  if  pending  amend- 
ments become  a  law,  the  initial  carrier  must,  at  least  in  the  first  instance,  stand  for 
the  damage. 
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a  question  of  fact  have  applied  a  wrong  principle  of  law,  and  I  think  this  procedure  ii* 
essential  to  the  proper  protection  of  the  rights  of  the  shipper.  Not  that  I  have  any 
want  of  regard  for  tne  decisions  of  the  Interstate  Commerce  Commission,  but,  in  my 

1'udgment,  the  shipper  should  be  on  the  same  basis  as  the  carrier  in  the  protection  of 
lis  rights  under  the  laws  of  the  land. 

I  go  a  little  further  than  this,  and  in  my  view  the  shipper  should  have  the  right  of 
appeal  from  an  order  of  the  commission  declining  to  grant  relief,  but  the  facts  found 
by  the  commission  should  not  be  reviewed  by  the  court,  but  jurisdiction  should  exist 
in  the  court  to  review  the  conclusion  of  the  commission  upon  the  facts  found . 

I  trust  you  will  pardon  my  troubling  you  so  frequently  about  this  matter,  but  I 
consider  it  of  very  great  importance,  and  I  hope  very  muc-h  that  some  provision  may 
be  put  into  the  act  along  the  lines  I  suggest. 

Believe  me,  very  truly,  Wm.  A.  Glasgow,  Jr. 

Also  a  letter  from  Griggs,  Baldwin  &  Baldwin,  of  27  Pine  street. 
New  York,  in  reference  to  the  matter  of  sample  cases  and  baggage. 
(Following  is  the  letter  referred  to :) 

New  York,  Febnmry  J6,  1910. 
Hon.  James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce^ 

ITotise  of  Representatives,  Washington^  D.  C, 

Dear  Sir:  Supplementing  the  oral  presentation  of  our  contention  in  favor  of  the 
r^ifisage  of  bill  H.  R.  1491,  on  which  a  hearing  was  had  before  your  committee  on 
February  14, 1910,  we  deemed  it  desirable  to  ask  your  consideration  of  this  communica- 
tion as  part  of  our  contention  rather  than  to  attempt  to  take  up  more  of  the  time  of 
your  committee  with  a  continuance  of  the  oral  argument.  This  favor  we  trust  you 
may  be  able  to  accord  us,  especially  in  view  of  the  fact  that  after  the  various  railroad 
companies  represented  had  concluded  their  testimony  before  the  committee,  yoar 
members  were  obliged  to  return  to  the  floor  of  the  House. 

The  agitation  to  secure  legislation  legalizing  the  carriage  of  <^ommercial  samples 
as  baggage,  as  far  as  the  association  represent^  by  us  is  concerned,  began  in  July. 
1906.  when  a  committee,  known  as  "the  excess-baggage  committee,"  was  appointed 
by  tne  president  of  the  National  Wholesale  Dnr  Goods  Association.  It  consisted  of 
W.  H.  ^igler,  of  Root  &  McBride  Company,  of  Cleveland,  Ohio;  Howard  Durham,  of 
Marshall  Field  &  Co.,  of  Chicago,  111. ;  and  Robert  Geddes,  of  Havens  &  Geddes  Com- 
pany, of  Indianapolis,  Ind.  The  immediate  necessity  for  the  appointment  of  the 
committee  were  the  continuous  complaints  that  overcharges  were  being  exacted  by 
the  various  railroads  of  the  country  for  the  transportation  of  baggage  in  excess  of  the 
weight  of  150  pounds  and  the  existence  of  inequitable  l^^al  conditions  governing  com- 
mercial baggage. 

In  January,  1907,  at  the  annual  meeting  of  the  National  Wholesale  Dry  Goods 
Association,  the  excess  baggage  committee  submitted  its  report.  This  report  dealt 
mainly  with  the  rates  charged  for  excess  baggage  by  the  railroad  companies,  and  the 
information  contained  in  tne  report,  as  well  as  the  references  given  by  Mr.  W.  H. 
Sigler,  a  member  of  that  committee,  resulted  in  the  appointment  of  a  new  committee 
of  five  members  with  direction  to  secure,  as  far  as  possible,  the  correction  of  existing 
overcharges  in  baggage  tariffs  and  of  the  unsatisfactory  legal  status  of  commercial 
samples  as  baggage. 

The  committee  appointed  at  that  time  consisted  of  Robert  Geddes,  chairman; 
Howard  Durham;  F.  8.  Munger,  of  Edson-Moore  Company,  of  Detroit,  Mich.;  W.  H. 
Sigler:  A.  C.  Farley,  of  Farley,  Harvey  &  Co.,  of  Boston,  Mass.;  and  Frank  T.  Day,  of 
Havens  &  Geddes  Company,  of  Indianapolis,  Ind.  At  the  end  of  the  year  1907  this 
committee  reported  that,  aside  from  the  State  of  Indiana,  where  the  rates  on  excess 
baggage  had  been  materially  reduced  by  law  and  commercial  baggage  given  a  sound 
le^  standing  the  average  cost  of  the  transportation  of  excess  baggage  had  been 
increased  by  the  railroad  companies  to  the  extent  of  20  to  25  per  cent  over  preexist- 
ing rates. 

As  a  result  of  this  report  the  bill  now  before  your  body  as  H.  R.  1491  was  drafted 
and  has  been  introduced  under  various  bill  numbers  in  the  last  two  Congresses.  The 
first  opportunity  for  the  consideration  of  its  provisions  was  afforded  at  the  hearing  on 
Februarv  14. 

In  addition  to  the  National  Wholesale  Dry  Goods  Association,  the  bill  has  the  sup- 
port of  the  following  organizations: 

National  Shoe  Wholesalers'  Assck^iation. 

New  England  Shoe  Wholesalers'  Association. 

New  England  Shoe  and  Leather  Association. 
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Middle  States  Shoe  Wliolesalers '  Association. 

Southern  Shoe  Wholesalers'  Association. 

Western  Association  of  Shoe  Wholesalers. 

National  Hardware  Association  of  the  United  States. 

l^liolesale  Saddlery  Association  of  the  United  States. 

The  Trades  Leap^ue  of  Philadelphia. 

The  United  Commercial  Travelers  of  America. 

The  Travelers*  Protective  Association. 

Of  the  foregoing  associations,  the  members  of  the  National  Wliolesale  Dry  (joods 
As^tociation  alone  pay  annually  excess-baggage  charges  aggr^ting  over  $1,500,000.  Mr. 
Campbell,  who  represented  before  your  committee  the  National  Shoe  Wliolesalers* 
Association,  stated  that  20  per  cent  of  the  total  expenses  of  commercial  travelers  in 
the  employ  of  shoe  houses  consists  of  excess-baggage  charges,  30  per  cent  being  rail- 
road fares  and  50  per  cent  hotel  bills,  etc.  From  a  practical  standpoint,  therefore,  the 
proper  settlement  of  the  law  on  the  subject  of  sample  baggage  is  eminently  desirable. 

Moreover,  the  acceptance  on  the  part  of  the  railroad  companies  of  the  commercial 
traveler's  baggage  has  created  a  condition  of  such  far-reaching  consequences  that  legal 
recognition  should  be  made  of  the  carriage  by  the  railroads  of  salesmen's  samples  as 
baggage  and  the  practice  given  legal  stability. 

ATvast  amount  of  the  wnolesale  business  of  the  country  is  transacted  through  com- 
mercial travelers.  The  requirements  of  their  occupation  render  necessary  tliat  the 
samples  and  catalogues  which  they  exhibit  to  their  customers  for  the  purpose  of 
securing  orders  should  be  carried  with  them.  In  order  to  secure  the  transportation  of 
the  sample  trunks  along  with  the  salesman,  resort  has  been  heretofore  had  either  to 
artifice  or  the  salesman  has  been  dependent  upon  the  favor  of  the  railroad  company  or 
its  employees.  This  condition  is  tne  result  of  the  legal  determination  that  the  term 
*' baggage"  for  which  passenger  carriers  are  res]K)n8ible  does  not  include  articles  of 
merchandise  not  intended  for  personal  use.  This  definition  will  be  found  applied  in 
the  case  which  was  cited  at  the  hearing  before  the  committee,  Humphreys  v.  Perry 
(148  U.  S.,  627),  where  you  will  find  a  reference  to  many  of  the  decided  cases  on  the 
same  point,  at  pages  642  et  acq.,  of  the  opinion  of  the  court  written  by  Mr.  Justice 
Blatchford. 

The  extent  to  which  the  definition  of  baggage  is  applied  may  be  seen  from  the  case 
ol  Ailing  V.  Boston  and  Albany  Railroad  Co.  (126  Mass.,  121),  cited  in  the  opinion  of 
Mr.  Justice  Blatchford,  at  ftage  642,  where  it  was  held  that  if  a  pas.^^enger  delivered  to 
a  railroad  company  a  truuK  containing  samples  of  merchandife  belonging  to  a  third 
person,  whose  agent  he  was,  to  be  transported  to  a  place  to  which  the  agent  had  a 
ticket,  the  only  contract  entered  into  was  for  the  transportation  of  the  personal  ba^j^su^e 
of  the  agent,  and  the  company  was  not  liable  in  contract  to  the  owner  of  the  trunk  for 
its  loss,  nor  in  tort,  except  for  gross  negligence;  and  that  evidence  that  a  large  part 
of  the  company's  business  consisted  in  the  transp>ortation  of  passengers  with  trunks 
like  the  one  last  containing  merchandise;  that  such  trunks  were  known  as  sample 
trunks,  and  were  of  special  construction;  and  that  such  travelers  purchased  tickets 
lor  the  ordinary  passenger  trains  and  received  checks  for  their  trunks  and  were  trans- 
ported for  the  price  of  the  tickets,  was  immaterial. 

The  consequences  of  the  present  condition  of  the  law  of  which  we  most  particularly 
complain  are  these: 

1.  Whenever  sample  trunks  che<ked  as  baggi^e  are  lost  the  railroad  company  may 
defend  against  a  recovery  on  the  ground  that  it  is  not  responsible  for  anything  except 
personal  Da^:gage . 

2.  The  railroad  company  may  at  any  time  refuse  to  receive  sample  trunks  as  baggage 
and  require  that  they  and  theii  contents  be  sent  bv  freight. 

3.  The  commercial  traveler  and  his  employer  have  no  legal  standing  before  the 
Interstate  Commerce  CoramLssion  to  complain  of  improper  charges  for  excess  bag- 
gage when  such  baggage  consists  of  articles  that  in  the  present  condition  of  the  law 
are  not  le^lly  baggage. 

The  first  of  these  result*  is  evident  from  the  adjudicated  cases  to  which  we  have 
already  made  reference. 

The  second  condition  of  which  we  complain  is  not  denied  b>^  the  railroad  compa- 
nies. Every  one  of  the  witnesses  called  by  the  railroad  companies  when  interrogated 
by  members  of  your  body  stated  that  the  carriage  by  the  railroads  of  samples  as  bag- 
gage was  entirely  voluntary,  and  that,  although  they  accepted  for  carriage  all  sample 
trunks  that  were  offered,  yet  they  desired  to  retain  their  right  to  refuse  at  any  time 
to  carry  such  trunks  in  that  fashion  and  to  contest  in  the  event  of  loss  the  right  of  the 
salesman  or  his  employer  to  recover  for  the  samples  damaged  or  destroyed. 

The  third  result  to  which  we  have  referred  is  remediable  only  by  legislation  of  the 
character  we  are  advocating.    The  Interstate  Commerce  Commission  certainly,  in 
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our  iudfipneDt,  can  not  impoee  upon  railroad  compKanies  other  duties  than  those  which 
are  ie^ly  incidental  to  tne  conduct  of  their  businees.  and  until  the  conmum  law  as 
enunciated  by  the  courts  up  to  the  present  time  has  oeen  changed  by  Icanslation  of 
the  cbai«cter  under  discussion  the  definition  of  ''baggage''  as  "personal  effects"  will 
deny  a  standiag  to  commercial  travelers  and  their  employers  oefore  the  Interstate 
Commerce  CommisBiflA. 

There  is  abundant  cause  for  complaint  in  connection  with  excess-baggage  charges. 
The  present  scale  for  excess-baggage  nitn  was  devised  some  twenty  or  more  years  ago. 
The  representative  of  the  Pennsylvania  Ka!hTMid  ^akl  your  committee  that  rates 
are  ''not  higher"  for  excess  baggage  than  they  were  twenty  years  ago.  He  wgkl 
have  truthfully  stated  that  they  are  not  lower  than  they  were  at  that  time.  AS  a 
concrete  example,  he  stated  that  the  rate  from  Washington  to  New  York  had  remained 
at  $0.95  for  twenty  years.  While,  therefore,  there  hajB  been  foimd  marked  advance- 
ment in  the  line  of  improved  facilities,  increased  capacity,  enormously  developed 
volume  of  traffic,  and  vastly  enlarged  express  business,  all  having  a  tendency  to 
reduce  the  average  cost  of  haulinc  baggage,  the  charge  for  excess  baggage  remains 
practically  at  the  old  figures.  We  oelieve  that  there  has  been  no  change  because  the 
only  parties  really  interested  in  the  reduction  of  rates  on  excess  baggage  are  the  travel- 
ing salesman  and  his  employer,  who,  as  we  have  heretofore  stated,  are  without  any 
legal  standing  to  apply  for  a  reduction  of  such  rates.  As  a  result,  although  you  may 
occupy  a  Pullman  seat  from  Washington  to  New  York  for  |1 .25,  it  will  cost  you  at  the 
rate  of  10.95  per  100  pounds — $1.42J  for  150  pounds— of  excess  baggage  that  is  placed 
in  the  baggage  car. 

No  complaint  was  made  by  the  railroads  present  at  the  hearing  respecting  their 
profits  on  the  carriage  of  excess  baggage.  It  was  learned  by  the  repreeentatives  of 
some  of  the  companies  that  we  were  advocating  a  measure  containmg  a  provision 
fixing  the  rate  at  which  such  baggage  should  be  carried,  but  the  bill  before  the  com- 
mittee makes  no  mention  of  rates  and  does  not  call  upon  Congress  to  exercise  the 
rate-making  power.  As  far  as  the  question  of  improper  rates  for  excess  baggage  is 
concerned,  the  proposed  law  merely  enables  the  commercial  traveler  and  his  employer 
to  go  before  the  Interstate  Commerce  Commission  and,  fortified  in  the  legal  position, 
make  a  complaint  respecting  exorbitant  or  discriminatory  baggage  rates  of  wnich  the 
commission  may  take  cognizance. 

The  objections  of  the  opponents  of  the  proposed  bill  were  based  upon  hypotheses 
of  the  most  extreme  character. 

In  the  first  place,  it  was  feared  by  all  of  the  railroad  baggage  men  that  the  employers 
of  commercial  travelers  would,  upon  the  passage  ojf  the  law,  make  delivery  of  articles 
sold  by  them,  as  excess  baggage  at  enormously  higher  rates  for  its  transportation,  in- 
stead of  by  express  at  lower  rates  and  with  better  handlinj^  or  by  freight  at  ordinary 
freight  rates.    The  mere  statement  of  such  a  proposition  is  its  own  refutation. 

In  the  second  place,  it  was  feared  that  commercial  travelers  would  begin  to  expand 
the  amount  of  samples  carried  by  them  to  such  an  extent  that  they  would  fill  up  the 
baggage  cars  to  the  exclusion  of  tourists'  trunks  containing  personal  effects.  Such 
a  supposition  is  ridiculous.  The  employer  of  the  traveling  salesman  does  not  relink 
the  payment  of  excess-baggage  rates,  and  the  application  of  principles  of  ordinary 
common  sense  is  sufficient  to  answer  the  statement  that  the  traveling  salesman  will  go 
about  with  more  baggage  than  he  actually  reqtdres,  and  that  his  employer  will  burden 
himself  with  the  expenses  of  paying  excess  baggage  on  samples  to  encumber  the  rail- 
roads. It  may  as  well  be  supposed  that  every  one  leaving  the  city  of  New  York  for 
Chicago  to-morrow  will  insist  upon  riding  on  the  Twentieth  Century  Limited,  as  an 
argument  against  the  continuance  of  the  service  afforded  by  that  train. 

The  representative  of  the  Southern  Railway  Company  presented  a  third  objection 
to  the  enactment  of  this  proposed  law,  in  the  shape  of  a  claim  that  it  was  class  le^ 
lation.  This  argument  is  met  by  the  fact  that  every  one  of  the  railroad  companies' 
representatives  that  were  present  stated  that  they  had  a  voluntary  schedule  in  force 
relating  to  the  carriage  of  samples  of  commercial  travelers  as  a  particular  class  of  bag- 
gage. Certainly  a  classification  that  is  not  only  fulljr  recognized  by  the  railroad  com- 
pany^ but  made  the  basis  of  rules  relative  to  the  carriage  of  baggage,  is  not  discrimina- 
tory if  adopted  by  the  legislature,  which  in  that  case  would  only  enact  into  law  the 
practice  of  the  railroad  companies.  Moreover,  the  courts  have  latterly  come  to  a  rec- 
ognition of  the  practice  that  railroad  companies  have  made  of  accepting  sample  trunks 
as  baggage,  ana  the  court  of  appeals  of  the  State  of  New  York,  in  a  case  cited  to  the 
committee  upon  the  hearing  in  this  connection,  said: 

"The  law  relating  to  this  subject  has  been  in  a  state  of  evolution,  and  certain  rules 
have  finally  been  laid  down  in  this  State  calculated  to  protect  the  ri^ts  of  both  par- 
ties, in  view  of  the  fact  that  a  vast  amount  of  the  wholesale  business  of  the  counti^^  is 
transacted  through  commercial  travelers  to  the  great  profit  of  the  railroad  company 
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and  convenience  of  merchants.''    (Trimble  v.  N.  Y.  C.  and  H.  R.  R.  Co.,  162  N.  Y., 
84^t  p.  87.) 

The  proposed  law  does  not  compel  the  railroad  company  to  discriminate  against  the 
hnner  ana  the  artisan.  The  tools  and  effects  of  anyone  else  may  be  carried  bv  the 
xailroad  company  under  any  such  regulations  as  it  sees  fit  to  adopt.  The  bill  for 
whose  passage  we  are  contending  does  not  prohibit  the  railroad  company  from  carry- 
ing anything  ihey  please  in  any  fashion  they  may  determine  for  an>r  other  class  of 
persons,  nor  does  it  compel  the  railroad  companies  to  discriminate  against  such  other 
classes.  Its  effect,  as  we  have  continuouslv  insisted,  is  merely  to  give  to  commercial 
baggage  a  le^  standing  such  as  it  has  at  tne  present  time  in  England  and  such  as  it 
should  have  in  view  of  the  practice  of  the  railroads  of  this  country. 

The  attitude  of  the  railroad  companies  toward  this  proposed  legislation  is  entirely 
anomalous.  They  admitted  before  your  committee  that  they  were  carrying  150 
pounds  of  merchandise,  not  personal  effects,  for  every  commercial  traveler  free  of 
charge.  They  are  therefore  discriminating  against  every  other  shipper  of  freight  by 
transporting  150  pounds  for  the  commercial  traveler  gratis.  In  doing  so  they  are  of 
course  giving  due  recognition  to  a  requirement  of  the  commerce  of  the  country.  The 
nature  of  the  requirement  is  not  changed  when  the  same  recognition  is  made  by  the 
legislature. 

As  to  the  form  of  the  proposed  bill,  it  does  not  differ  except  in  connection  with  the 
rate-making  provision  from  statutes  already  in  force  in  the  States  of  Indiana  and 
Missouri.  An  unreasonable  application  of  its  provisions,  if  enacted  into  law,  could 
not,  of  course,  be  expected.  The  railroad  companies,  by  the  proposed  act,  are  only 
required  to  carry  bam^  on  trains  equipped  with  a  baggage  car.  If  the  baggage 
accommodations  on  that  particular  train  are  insufficient  or  the  traveling  salesman 
does  not  present  himself  in  time  to  have  his  bageage  checked,  the  law  would  not  be 
violated  oy  sending  the  ba^Kogo  on  the  train  following,  as  the  representative  of  the 
New  York  Central  stated  is  done  at  the  present  time. 

Section  2  defines  sample  bagrage  and  rec]uires  railroads  to  transport  only  what  the 
commercial  traveler  uses  for  me  transaction  of  his  business  ana  carries  with  him 
solely  for  that  purpose. 

The  third  section  imposes  a  penalty,  to  which  the  railroad  companies  made  no 
objection. 

The  fourth  section  was  designed  to  reach  those  cases  where  the  freight  rate  is  in 
excess  of  the  excess-baggage  rate.  In  such  instances  the  extent  of  the  recovery  is 
determined  by  the  proportion  that  the  excess-baggage  rate  bears  to  the  freight  rate. 
In  other  words,  to  furnish  a  concrete  instance,  if  the  excess-baggage  rate  between  two 
points  were  W.40  per  100  pounds  and  the  freight  rate  $0.50,  the  traveler  whose  excess 
baggage  is  destroyed  or  damaged  would  only  be  entitled  to  recover  four-fifths  of  the 
value  of  the  goods  lost  or  injured. 

We  respecmill^  submit  that  there  is  need  for  such  legislation  as  we  have  advocated, 
and  that  the  legislation  itself  is  merelv  by  way  of  recognition  of  existing  ndlroaa 
regulations,  and  we  therefore  respectfully  urge  the  passage  of  the  proposed  law  under 
consideration. 

Respectfully  submitted. 

Grioos,  Baldwin  A  Baldwin, 
Attorneys  for  the  National  Wholesale  Dry  Goods  Association, 

Also  a  letter  addressed  to  Mr.  Stevens  from  J.  B.  Baird,  general 
freij^t  agent  of  the  Northern  Pacific  Railway  (^ompany,  relating  to 
tarm  schedules  and  ratings. 

(Following  is  the  letter  referred  to:) 

Northern  Pacific  Railway  Company, 

f^t.  Paul,  Minn.,  February  10, 1910. 
Hon.  F.  C.  Stevens, 

Member  oj  Congress,  Washington,  D.  C. 
Dear  Sir:  The  recent  issue  of  the  Traffic  World  contains  a  report  of  an  address 
made  by  Mr.  J.  C.  Lincoln,  president  of  the  National  Industrial  Traffic  League,  before 
the  House  Committee  on  Interstate  and  Foreign  Commerce,  of  which  I  imderstand  you 
are  a  member,  with  respect  to  proposed  amendments  to  the  interBtate-commerce  law. 
In  this  address,  among  other  thmgs,  Mr.  Lincoln  advocated  an  amendment  to  the  law 
giving  the  shipper  the  right  to  route  his  freight  between  shipping  point  and  destination. 
During  the  early  part  of  December  Mr.  Lincoln  delivered  an  address  before  the 
NationarAssociation  of  Railway  Commissioners  along  the  same  lines,  apparently,  as  his 
address  before  the  congressional  committee .    In  that  address  be  criticised  a  rule  in  the 


Digitized  by  VjOOQIC 


1196  BIIiLS  AFFEOTIKQ  INTEBSTATS  COMMEBOE. 

tari£E8  of  the  transcontinental  lines  which  contained  this  objectionable  provision.  I 
wrote  Mr.  Lincoln  explaining  why  the  transcontinental  lines  considered  it  necessary 
to  provide  a  rule  of  this  kind,  and,  for  your  information,  I  inclose  you  herewith  copy 
of  my  letter  to  him,  to  which,  up  to  this  time,  I  have  not  even  received  an  acknowled^ 
ment. 

I  have  thought  that  possibly  some  of  the  statements  contained  in  mv  letter  to  Mr. 
Lincoln  might  be  of  interest  to  you  in  dealing  with  this  subject,  and  as  indicating 
reasons  why  it  is  not  practicable  to  literally  comply  with  this  demand. 

In  his  address  before  the  committee  Mr.  Lincoln  proposes  that  the  law  be  amended 
80  as  to  permit  shippers,  in  delivering  property  to  common  carriers  for  transportation, 
to  avail  themselves  of  the  right  to  designate  and  direct  over  what  connecting  lines 
forming  a  part  of  the  through  route  said  property  shall  be  transported.  The  question 
is.  How  are  the  shippers  to  know  what  tne  connecting  lines  are  forming  a  part  of  the 
joint  through  route  m  such  cases  as  we  have  cited  to  mm  in  our  letter?  I  mi^ht  state 
that  the  tariff  containing  this  provision  which  Mr.  Lincoln  criticised  applies,  with 
few  exceptions,  from  all  of  the  points  in  the  States  east  of  a  line  drawn  from  Duluth 
through  St.  Paul,  Sioux  City.  Missouri  River  crossings  to  Kansas  City,  thence  to  the 
Gulf  of  Mexico  to  ])oints  on  the  Pacific  coast. 

It  would  be  manifestly  impossible  to  enumerate  all  through  routes  in  a  tariff  apply- 
ing between  points  in  these  various  eastern  States  and  points  on  the  Pacific  coast,  and 
if  such  through  routes  were  not  designated  in  the  tariff,  under  a  rule  of  the  Interstate 
Commerce  Commission,  without  such  provision  as  that  now  contained  in  the  tariff,  the 
shipper  would  have  the  right  to  suppose  that  the  rates  applied  over  any  route  which 
he  might  select  if  it  included  only  lines  which  were  parties  to  the  tariff. 

The  shipments  erroneously  routed,  and  referred  to  in  our  letter  to  Mr.  Lincoln, 
were  forwarded  over  lines  that  were  parties  to  the  tariff,  but  over  which  there  was 
no  traffic  arrangements  among  the  carriers  for  the  protection  of  the  through  rate,  and, 
as  explained  to  Mr.  Lincoln,  this  provision  in  the  tariff  was  inserted  as  much  for  the 
protection  of  the  shippers  as  it  was  for  the  protection  of  the  carriers. 

Hoping  that  this  may  be  of  some  service  to  you  in  considering  the  matter,  I  remain. 
Yours,  trulv, 

J.  B.  Baird, 
General  Freight  Agent. 


December  8,  1909. 
J.  C.  Lincoln,  Esq., 

President  National  Industrial  Traffic  League,  St.  Louis,  Mo. 

Dear  Sir:  I  have  read  with  considerable  interest  your  address  before  the  National 
Association  of  Railway  Commissioners,  particularly  that  portion  about  giving  the 
shippers  the  right  to  route  freight,  and  in  which  you  quote  provision  now  contained 
in  the  tariffs  oi  the  transcontinental  lines  from  the  Atlantic  coast  points  to  points  on 
the  Pacific  coast,  reading  as  follows: 

**The  rates  named  herein  are  subject  to  the  absolute  and  unqualified  right  of  the 
initial  carrier  to  determine  routing  beyond  its  own  line." 

I  attended  the  conference  of  representatives  of  the  lines  interested  in  these  tariffs 
at  which  this  rule  was  considered  and,  I  believe,  therefore,  that  I  am  somewhat  con- 
versant with  the  conditions  which  prompted  the  adoption  of  this  rule  and  think  I 
can  truthfully  say  that  the  provision  was  not  inserted  with  a  view  of  taking  from  the 
shipper  any  fight  or  privilege  theretofore  enjoyed,  but,  on  the  other  hand,  some  such 
rule  was  considered  necessary  for  the  protection  of  both  the  carriers  and  the  shippers. 
It  protects  the  carrier  from  the  results  of  misrouting  on  the  part  of  the  shippers  over 
unauthorized  routes,  and  it  protects  the  shippers  from  the  mistakes  of  the  initial  line 
in  billing  freight  via  routes  over  which  the  tariff  would  not  applv. 

The  former  tariffs  contained  a  provision  that  the  rates  applied  only  via  mutes  over 
which  there  was  an  agreed  ba^^is  of  divisions.  Of  course,  such  a  provision  is  now  in 
conflict  with  the  rules  of  the  Interstate  Commerce  Commission  as  to  the  publication 
of  tariffs. 

In  constructing  the  new  tariffs,  effective  January  1,  1909,  under  the  commission's 
rules,  a  great  many  changes  in  the  former  practice  of  stating  the  rates  had  to  be  made, 
and  the  railway  companies,  as  thev  could  not  insert  the  same  provision  as  contained 
in  the  former  tariffs,  gave  this  subject  of  routing  very  careful  consideration.  T^e 
rules  of  the  commission  require  that  the  routing  must  be  specific  in  each  case  or 
omitted  entirely.  All  of  the  routes  between  shipping  points  and  destination  could 
not  be  included  in  these  tariffs,  as  it  would  involve  an  amount  of  labor  and  such  a 
volume  of  detail  information  as  to  make  such  a  plan  impracticable  if  not  impoesible. 
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That  the  absence  of  any  restricting  clause  as  to  routing  would  seriously  embarrass 
the  carriers  in  a  fact  beyond  question.  With  such  a  clause  in  the  tariff^  if  the  initial 
line  permits  the  wrong  routing  of  freight  they  are  responsible  to  the  shippers  ae  well 
aa  to  their  connections  for  any  overcharge  resulting  therefrom. 

There  is  no  arrangement  between  the  carriers  which  permits  of  the  routing  of  freight 
for  the  Pacific  coast  from  Poughkeepsie,  N.  Y.,  via  tne  New  York  Central,  care  of 
the  Pennsylvania  Railroad  at  Jersey  City,  but  there  is  a  route  from  Pougnkeepsie 
via  the  New  York  Central  to  New  York,  thence  via  steamer  lines  through  the  Gulf 
ports;  nor  any  arrangement  for  routing  from  Boston  via  steamers  to  New  York  and 
thence  via  the  New  York  Central  Railway,  but  there  is  an  authorized  route  from 
Boston  via  steamers  to  New  York  and  thence  via  the  steamer  line  through  the  Gulf 
ports;  nor  is  there  any  arrangement  for  routing  from  Richmond,  Va.,  via  the  South- 
ern Railway  to  Memphis,  Tenn.,  Illinois  Central  Railroad,  St.  Paul  and  the  Northern 
Pacific,  but  there  is  an  authorized  route,  we  understand,  from  Richmond  via  the 
Southern  Railway  and  the  southern  transcontinental  lines. 

The  above  casc^  of  misrouting  are  some  that  have  actually  been  brought  to  our  atten- 
tion and  the  provision  in  the  tariff  above  quoted  prevents  the  misrouting  in  this  way 
by  the  shippers  and  makes  1  he  initial  line  responsible  for  the  forwarding  oithe  business 
via  a  route  over  which  the  through  rates  will  be  protected.  The  lines  that  would  be 
parties  to  the  unauthorized  routes  named  above  are  all  parties  to  the  transcontinental 
tariffs. 

To  make  a  little  clearer  the  difficulties  with  reference  to  this  routing  proposition, 
I  would  call  your  attention  to  the  fact  that  traffic  from  Cincinnati,  Ohio^  for  instance, 
can  be  routed  via  Cleveland,  or  Toledo,  or  Detroit,  or  Mackinaw,  or  via  the  various 
cross  lake  Michigan  routes,  or  via  the  different  Mississippi  River  crossings  between 
St.  Paul  and  New  Orleans.  Each  one  of  these  separate  routes  is  open  to  one  or  more 
of  the  transcontinental  lines  to  one  or  more  of  the  Pacific  coast  points,  but  none  of 
these  routes  are  open  for  traffic  via  all  the  transcontinental  lines  to  all  of  the  Pacific 
cfjast  points.  The  rates  in  these  tariffs  apply,  therefore,  from  Cincinnati  via  the 
Big  Four  and  Cleveland,  via  certain  routes  to  certain  Pacific  coast  points,  and  they 
also  apply  from  Cincinnati  via  the  Louisville  and  Nashville  Railway  and  New 
Orleans  or  Memphis  via  other  transcontinental  lines  to  the  same  or  other  Pacific 
coast  points. 

Take  another  cai*e  for  instance.  The  rates  in  these  tariffs  apply  from  Johnstown, 
Pa.,  via  Baltimore,  Philadelphia,  or  New  York,  in  connection  with  steamer  lines, 
they  also  apply  from  Johnstown  via  Buffalo  and  the  various  northern  junction  points, 
also  via  the  Mississippi  gateways  as  indicated  above.  The  same  conditions  as  to 
application  of  the  tanff  apply  from  practically  all  of  the  eastern  points.  This  we 
believe  will  make  it  clear  to  you  why  the  pro|K)sition  for  showing  the  routes  in  the 
tariff  had  to  be  discarded. 

If  there  was  any  way  of  statini?  a  definite  provision  for  routing  I  have  no  doubt  the 
transcontinental  lines  would  be  glad  to  adopt  it,  but  under  the  rules  laid  down  by  the 
commission  where  no  routes  are  sj)e<ified  it  is  a?«i*umed  that  the  rates  are  applicable 
via  all  routes. 

You  have  been  long  enough  in  the  railway-traflic  service,  1  think,  to  fully  appreciate 
the  difficulties  which  the  transcontinental  lines  had  to  contend  with.  Our  attention 
has  not  been  called  to  a  single  complaint  which  h.as  been  the  result  of  the  enforcement 
of  this  rule  on  the  part  of  the  railway  companies;  as  a  matter  of  fact,  we  believe  that 
the  shippers  are  being  accorded  the  same  privilege  of  selecting  their  routes  beyond 
the  connecting  line  as  heretofore,  except  in  cases  where  the  routing  has  been  via  lines 
with  which  there  was  no  arrangement  for  the  protection  of  through  rates. 

In  view  of  these  conditions  do  vou  not  think  that  the  plan  afiopted  was  the  best  one, 
and  do  you  know  of  any  cases  where  this  rule  has  been  used  to  take  from  the  shipper 
the  right  to  designate  the  intermediate  or  delivering  line,  excei)t  under  some  such 
conditions  as  I  have  referred  to  above*' 

It  is  possible  that  conditions  might  arise  in  the  matter  of  car  supply  or  in  case  of 
misuse  of  equipment  by  some  particular  line  where  the  initial  line  would  want  to 
retain  control  over  its  own  cars  and  prevent  loading  over  lines  that  failed  to  observe 
the  usual  rules  for  the  interchange  of  equipment  and  might  find  it  ne<'essary  to  that 
extent  to  embargo  certain  routes. 

Yours,  truly,  J.  B.  Batro, 

General  Freight  A(/fnt. 

Also  a  statement  of  Thomas  Carl  Spelling,  attorney  for  the  Freight- 
payers'  League  of  the  United  States,  in  opposition  to  certain  provi- 
sions of  the  pending  bill,  together  with  some  amendments  suggested 
by  him  to  the  commodities-clause  bill  of  Mr.  Wanger. 
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(Following  is  the  statement  and  amendments  referred  to:) 

Statement  of  Thomas  Carl  Spelling,  Attorney  for  Freight- 
payers'  League  of  the  United  States. 

OPPOSITION   to   certain   PROVISIONS. 

Preliminarily,  I  call  attention  to  the  fact  that  in  diBcuaaions  before  the  committees 
thus  £ar  only  the  slightest  attention  has  been  given  to  the  cost  of  tranepiHtatioii. 
The  real  freight  payers  of  the  country  have  not  been  represented  here,  except,  aa  we 
concede,  they  are  represented  by  members  of  the  conmiittees.  They  are  me  retail 
purchasera  of  the  country  upon  whom  are  finally  shifted  all  freight  charges,  and  to  a 
great  extent  the  fares  paid  for  passenger  service.  Divers  issues,  in  some  of  which  they 
have  but  a  remote  interest,  are  raised  by  pending  bills,  such,  for  instance,  as  routiDg 
freight,  uniformity  and  negotiability  of  bills  of  lading,  and  quotation  and  protection 
of  rates.  On  these  the  representatives  of  the  carriers  and  of  the  big  shippen,  or 
rather  of  associations  of  big  shippers,  have  been  heard  at  length.  From  the  hearings 
I  find  no  reasons  for  discussing  any  of  these  side  issues.  They  raise  mere  questions  of 
relative  convenience  and  inconvenience  as  between  these  large  interests,  and  I  am 
disposed  to  take  no  part  in  discussing  them. 

EFFORTS  TO   LBOAUZE   AGREEMENTS   IN    RESTRAINT  OF  COMMERCE. 

In  all  that  has  been  said  by  the  representatives  of  big  shippers  there  is  scarcely  a 
word  on  the  proposition  to  authorize  and  l^alize  traffic  agreements,  except  support 
for  it.  Herein  we  have  conclusive  proof  that  they  do  not  represent,  and  have  no 
interest  in  common  with,  those  upon  whom  finally  rests  the  ourden  of  the  cost  of 
transportation.  Their  other  contentions,  as  against  the  carriers,  whether  unfounded 
or  meritorious,  I  shall  leave  where  I  find  them. 

The  most  important  questions  before  the  committees,  the  same  being  embodied  in 
various  bills,  spring  from,  hinge  on,  and  always  revert  to  rates  for  service-^the  coat 
of  transportation— nowever  obscured  by  forms  of  language.  Let  the  railroads  be 
conceded  the  unrestrained,  unsupervised  power  to  agree  upon  their  own  rates  and 
classifications,  to  adhere  to  them  and  change  them  at  will,  and  they  will  take  but 
slight  interest  in  other  legislative  proposals.  Indeed,  in  the  absence  of  artificial 
restraints  and  obstacles,  there  would  be  but  little  need  for  governmental  interference 
witli  rates;  so  that  the  problem  of  rate  regulation  is,  after  all,  one  of  controlling  mo- 
nopolies and  monopolistic  tendencies. 

I  will  now  call  attention  to  the  fact  that  section  7  of  the  Elkins-Townsend  bills  is 
a  wide  departure  from  anything  to  be  found  in  any  plank  of  any  party  platform. 
The  Republican  platform  of  1908  declared  for  the  further  amendment  of  the  interstate 
commerce  act  "so  as  to  give  the  railroads  the  right  to  make  and  publbh  tmfiSc  agree- 
ments subject  to  the  approval  of  the  commission,  but  maintaimn^  always  the  prin- 
ciple of  competition  between  naturally  competing  lines,  and  avoiding  tne  common 
control  of  such  lines  by  any  means  whatsoever."  The  Democratic  national  platform 
of  1908  contained  a  declaration  identical  in  meaning  with  the  Republican  pla^orm 
and  reading  as  follows:  ''We  further  declare  that  all  agreements  of  traffic  or  other 
associations  of  railway  agents  affecting  interstate  rates,  service,  or  claasification 
shall  be  unlawful,  unless  filed  with  and  approved  by  the  Interstate  Commerce  Com- 
mission." The  difference  between  the  aeclarations  of  the  platforms  and  the  i)ro- 
vision  in  the  bills  is  clearly  important  and  material.  Approval  includes  the  passing 
of  judgment  after  full  investigation  and  acquisition  of  knowledge  of  the  whole  pro- 
ceeding, information  as  to  relations  and  motives  and  of  the  effect  of  all  the  terms  of 
the  agreement.  The  power  to  approve  implies  the  power  to  disapprove,  and  would 
confer  upon  the  commission  a  power  equivalent  to  the  power  now  exercised  by  the 
courts  in  cases  arising  under  the  antitrust  act.  To  give  the  commission  the  power 
to  approve  or  disapprove  would  be  to  enact  legislation  supplementary  to,  and  in  aid 
of  the  antitrust  act,  and  to  give  jurisdiction  over  restrictive  contracts  and  the  power 
to  annul  them  to  a  tribunal  additional  to  the  federal  courts.  That  proposition,  as  any- 
one can  see,  is  entirely  different  from  one  giving  the  agreement  the  status  of  a  valid, 
voluntary,  independent,  unsupervised  contract,  over  which  the  commissioner  are 
given  no  more  control  than  an  unofficial  citizen  would  have  with  respect  to  any  other 
contract. 

The  commissioners  could  get  ju?t  as  much  information  about  the  rates  agreed  upon 
at  the  meetings  of  traffic  agent-s,  and  exercise  just  as  much  power  over  them  under 
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existing  laws,  as  they  could  if  the  whole  of  section  7  became  a  part  of  the  law.  Haviqg; 
as  I  thmk,  made  it  clear  that  section  7  confers  no  additional  power  upon  tkm  com- 
mission, in  which  view  I  have  the  support  of  able  counsel  appeani^  here  for  the  car- 
riers, I  call  attention  to  the  case  of  Cnina  and  Japan  TaaiDg  Company  v.  Geoma 
Central  Railroad  (12  I.  C.  C.  Rep.,  236),  and  the  Tiit  case  (10  I.  C.  C.  Rep.,  577),  hold- 
ing  that  the  power  of  the  commiasicHi  is  United  to  a  determination  of  whether  Uie  rate 
is  reasonable,  unreasonable,  or  discriminatory,  without  r^iard  to  whether  it  was  or 
not  the  result  9i  an  agreement  made  in  violation  of  the  antitrust  act. 

if  anyone  believes  that,  with  the  antitrust  act  repealed  in  its  applicability  to  rail- 
roads, the  people  would  have  any  protection  against  grinding,  oppressive,  ana  ruinou» 
monopoly,  let  him  reflect  that  the  rates  fixed  by  such  competition  as  we  now  have  is 
the  onlV  guide  for  determining  the  reasonableness  or  unreasonableness  of  railroad 
rates.  The  Supreme  Court  has  in  three  cases  held  the  antitrust  act  applicable  to  traffic 
agreements  among  carriers  in  interstate  commerce;  and  no  unbiased  person,  not  already 
satisfied,  can  read  the  opinions  of  the  court  in  the  Trans-Missoun  Freight  case  (166 
U.  S.,  290),  Joint  Traffic  Association  case  (171  U.  S.,  505),  and  the  Northern  Securitiee 
case  (193  U.  S.,  197),  without  being  convinced  that  the  reasons  founded  on  public 
safety  and  policy  for  applying  the  statute  to  such  combinations  are  stronger  even 
than  the  legal  reasons;  also  that  the  economic  reasons  are  here  at  least  equally  as 
strong  as  in  cases  of  industrial  restraints. 

I  have  read  the  statement  of  Mr.  E.  B.  Pierce,  representing  the  Rock  Island  Rail- 
road, describing  how  by  concert  and  consensus  of  opinion  the  rates  of  competing 
carriers  are  often  equalized  and  harmonized,  and  I  might  for  argument's  sake  safely 
agree  with  him  that  such  arrangements,  where  brought  about  in  the  manner  described: 
by  him,  do  not  violate  the  antitrust  act.  Theoretically,  and  according  to  the  strict 
letter  of  judicial  utterances,  they  might  be  included  within  the  inhibition  of  the 
statute,  but  according  to  his  estimate  of  their  effect  and  substance  thev  do  not  restrain, 
but  rather  promote,  interstate  commerce.  If  this  be  so,  section  7  of  tne  Elkins-Town- 
send  bill  is  not  needed,  or  if  needed  at  all,  goes  far  beyond  any  existing  necessity.  It 
authorizes  agreements  of  all  kinds,  even  of  the  most  far-reaching  character,  agreements 
having  the  force  and  effect  of  municipal  law,  agreements  made  in  secret  which 
may  create  monopolies  beyond  all  rw^lative  control.  \\'e  can  not  fully  understand 
all  that  the  proposition  imports,  or  foresee  what  will  follow  its  enactment,  without 
a  wider  range  of  observation  and  discussion  than  the  record  of  the  proceedings  of  the 
c<Hnmittee  to  date  discloses. 

What  are  the  present  powers  of,  and  sources  of  evidence  available  to,  the  commission,, 
upon  a  question  of  the  reasonableness  or  unreasonableness  of  a  rate?  The  Hepburn 
Act  merely  }>rescribes  for  tiie  guidance  of  the  commission  a  rule  of  law,  dependent  for 
its  meaning  in  any  particular  case  upon  the  view  i>oint  or  opinion  of  a  juage  or  com- 
missioner. No  stanaard  or  basis  founded  upon  fact  is  established  by  the  act,  or  exists,, 
and  notwithstanding  the  considerable  space  filled  with  the  reports  of  the  commission, 
tiie  mind  finds  in  none  of  them  any  firm  legal  ground  upon  which  to  rest.  Of  necessity, 
the  discussions  before  and  by  the  commission  are  largely  speculative.  The  only 
qualification  of  this  general  proposition  is  referable  to  the  few  cases  in  which  resort 
could  be  had  for  comparison  of  tne  rate  complained  of  with  competitive  rates;  that  is 
to  say,  where  a  rate  increased  at  a  meeting  of  traffic  managers  was  challenged  as  to  its 
reasonableness  and  the  commissioners  could  refer  to  prior  rates  established  by  com- 
petition. 

But  now  let  section  7  be  enacted  and  a  little  time  pass  during  which  the  new  con> 
ditions  brought  about  by  such  a  radical  change  become  crystallSed,  and  the  commis- 
sion will  be  so  completely  deprived  of  data  and  sources  of  light  previously  eleaned 
from  comi)etitive  rates  that  it  might  almost  as  well  make  no  examinations  wnatever 
as  the  baffb  for  its  orders.  The  necessity  for  preserving  competition  as  an  auxiliary 
to  any  exercise  of  tiie  power  to  regulate  rates  is  so  ably  and  convincingly  shown  by 
Circuit  Judge  Shiras  (dissenting  in  the  Trans-Missouri  Freight  Case,  58  Fed.  Rep.,. 
90  et  seq.),  that  I  would  like  to  insert  a  lengthy  extract,  but  desist  because  of  a  pre- 
sumption that  any  members  of  the  committee  not  already  familiar  with  it  will  consult 
it.  It  is  an  aphorism  of  economics,  indorsed  by  such  authorities  as  Stephenson  in 
England  and  Charles  Francis  Adams  in  America,  that  where  railroad  comoination  b 
possible  competition  is  impossible. 

It  may  be  safely  conceaed  that  meetings  must  be  held  by,  and  agreements  made 
between,  traffic  agents  from  time  to  time,  and  that  some  such  agreements  are  violative 
<rf  the  spirit  and  tetter  of  the  antitrust  act;  also  that  the  law  should  not  be  harshly  or 
strictly  enforced  in  such  cases.  Indulgence  and  leniency  should  be  distinguished, 
however,  from  unrestrained  license,  such  as  is  given  by  said  provision.  Notwith- 
standing a  plausible  and  righteous  theory  that  all  penal  laws  should  be  either  strictlv 
enforced  or  repealed,  it  is  found  in  practice  that  scarcely  any  penal  law  is  so  enforced. 
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The  transportation  of  the  country  abounds  in  diacrioiinations  and  favors  to  shippers 
never  noticed  by  the  authorities  and  which,  perhaps,  ought  not  to  be  noticed.  Of 
the  millions  of  rates  filed  annually  with  the  commission  probably  half  could  be  shown 
to  be  unreasonably  high,  low,  or  discriminative.  But  nothing  would  be  gained  by 
it  in  the  end,  even  if  the  commission  could  dispose  of  such  an  enormous  mass  of  busi- 
ness. In  the  mass  are  no  doubt  many  flagrant  violations  of  law  deserving  attention, 
but  recei\'ing  none.  Every  city  has  trade  associations  and  shippers'  leagues  which, 
while  technically  violating  the  antitrust  act,  really  promote  more  than  mey  restrain 
trade,  and  ought  not  to  be  prosecuted.  Many  police  r^ulations  in  our  cities  we 
violated  daily  and  hourly,  prosecutions  and  punishments  being  resorted  to  only  in 
flagrant  cases.  At  any  rate,  less  is  to  be  feared  from  agreements  between  carriers  with 
the  stamp  of  illegality  upon  them  and  the  condemnation  of  the  law  hanging  over 
them  than  from  a  congressional  enactment  such  as  is  here  proposed.  Under  such 
broad  and  sweeping  authority  as  this  provision  all  interstate  rates,  whether  joint  or 
individual,  would  be  quickly  absorbed  in  traffic  agreements  with  local  and  terminal 
differentials  as  a  feature,  competition  would  disappear,  and  in  the  absence  of  oflicere 
clothed  with  initiatory  or  general  powers  and  of  an  appraisement  of  values  all  effective 
governmental  regulation  would  disappear. 

I  am  prepared  also  to  fully  agree  with  Mr.  Pierce  that,  if  there  is  to  be  any  such 
l^islation  at  all  as  that  proposed,  the  so-called  qualifications  and  limitations  found 
in  section  7  may  as  well  be  lopped  off  as  cumbersome  and  useless.  It  is  true,  as  has 
been  stated,  that  the  commissioners  would  still  have  preserved  to  them  the  power  to 
pass  upon  the  question  of  reasonableness,  but,  as  before  shown,  that  would  be,  under 
the  conditions  then  created,  little  if  an^hing  other  than  an  arbitrary  and  unreasoning 
discretion.  They  would  be  no  more  justified  in  holding  a  dollar  rate  unreasonably 
high  on  a  given  traffic  from  Kansas  City  to  Chicago  than  they  would  a  fifty-cent  rate. 

The  proposed  provision  is  an  outright  rep>eal  of  the  antitrust  act  in  so  far  as  it  applies 
to  railroads,  nothing  more  nor  less.  It  may  therefore  be  truly  said  that  it  has  no  place 
in  a  bill  amendatory  to  the  interstate  commerce  act.  It  is  an  amendment  to  the  anti- 
trust act,  and  the  provision  should  be  embodied  in  a  separate  bill  before  being  con- 
sidered. And  when  so  treated  it  has  far  less  to  commend  it  than  the  Hepoum- 
Wamer  amendment  to  the  antitrust  act  considered  by  the  Judiciary  Committee  of 
both  House  and  Senate  two  years  ago,  because  that  did  purport  to  place  certain  super- 
visory powers  in  the  hands  of  the  Commissioner  of  Corporations.  The  proponents 
of  that  measure  were  heard  day  after  day  for  several  weeks  and  never  succeeded  in 
winning  a  single  member  of  either  committee  to  its  support. 

Some  of  the  intolerable  abuses  and  impositions  reding  to-dav  upon  the  commerce 
and  productions  of  the  country  were  established  through  legislative  acquiescence. 
Thus,  it  long  ago  became  the  settled  policy  of  the  railroads  to  destroy  competition  by 
navigation  on  our  rivers,  lakes,  and  adjacent  seas.  When  the  original  interstate  com- 
merce act  was  passed  that  policy  was  already  deeply  rooted.  But  the  same  fear  of 
disturbing  business  and  checking  a  tide  of  prospenty  which  now  so  powerfully  influ- 
ences some  political  leaders  then  prevailed,  and  instead  of  extracting  by  the  roots 
that  enormous  wrong.  Congress  inserted  in  the  provision  prohibiting  a  preference  or 
advantage  to  any  particular  person,  company,  firm,  or  corporation,  or  locality,  or  any 
particular  description  of  traffic,  the  words  ''undue  or  unreasonable,"  now  generally 
admitted  to  have  been,  as  there  used,  of  enormously  evil  import.  Nevertheless  the 
railroads  abused  the  licenye  thus  given  to  the  uttermost  bounds.  As  a  result,  no  sense 
of  a  just  proportion  is  seen  in  the  country's  development,  ('ommerce  and  manufac- 
turing have  grown  to  exaggerated  and  abnormal  magnitudes  in  certain  favored  local- 
ities, while  the  most  fertile  sections,  those  well  able  to  satisfy  from  the  products  of  the 
soil  sufficient  to  satisfy  mast  of  our  real  needs,  have  had  but  little  more  than  the  normal 
increase  of  population— all  due  to  the  insertion  and  retention  in  the  law  of  these  words, 
rendering  abortive  every  attempt  of  the  Interstate  Commerce  Commission  to  enforce 
justice  to  many  imiK)rtant  sections  of  the  country.  This  bit  of  history  contains  an 
important  lesson.  \\Tiether  by  chance  or  design,  or  by  their  own  inadvertence,  the 
railroads  were  caught  in  the  meshes  of  the  antitrust  act  is  unimportant.  The  impor- 
tant fact  is  that  they  were  included,  notwithstanding  that  they  have  not  been  as  firmly 
held  as  might  be  desired.  At  any  rate,  to  the  deterrent  effect  of  the  statute  is  due  the 
little  competition  we  have  enjoyed  and  still  enjoy  in  transportation  by  rail.  Under 
the  influence  of  popular  demands  for  its  enforcement,  ana  because  of  the  constant 
menace  of  prosecution,  the  existence  of  the  statute  has  restrained  excesses,  and  the 
rates,  even  though  fixed  by  concerted  action,  have  been  approximately  reasonable. 
And  now  that  a  serious  attempt  is  being  made  to  have  all  the  existent  traffic  associa- 
tions, and  all  that  may  be  hereafter  created,  sanctified  in  legislation,  we  should  take 
warning  from  the  result  of  undue  indulgence  shown  to  the  same  dominating  interests 
in  this  matter  of  water  competition.    There  is  no  popular  demand  for  this  amendment. 
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Whatever  of  public  sentiment  exists  in  favor  of  it  has  been  manufactured  to  order. 
It  is  true  that  a  struggle  has  been  in  progress  for  several  years  on  this  subject,  but  it 
was  a  struggle  between  powerful  financial  interests  needing  no  protection  and  the 

feneral  interests  of  the  nation  needing  the  protection  which  the  antitrust  a:ct  was 
eeigned  to  furnish  and  has,  to  some  extent,  afforded.  The  principal,  if  not  the  only 
incentive  for  urging  this  amendment  is  the  power  it  will  give  the  railroads  to  increase 
rates  and  maintain  or  perpetuate  high  rates.  The  asserted  inconvenience  or  em- 
barrassment incident  to  obeying  the  l%w  is  entitled  to  scant  consideration  against  the 
momentous  results  to  flow  from  a  compliance  with  their  demands.  There  is  no  instance 
on  record  of  any  traffic  manager  committing  suicide,  or  even  withdrawing  from  public 
notice,  by  reason  of  having  participated  in  a  conference  on  rates. 

The  aggregate  of  a  vast  number  ot  transactions  constitutes  interstate  and  forei^  com- 
merce in  general  sense.  And  this  commerce  is  of  general  or  rather  universal  interest. 
If  it  might  be  called  property,  then  it  is  the  common  property  of  national  citizenship^ 
and  each  and  every  person  is  equalljr  a  community  participant.  It  is  immaterial,  m 
this  respect,  that  some  great  corporation  largely  contributes  to  the  aggregate  and  that 
individuals  contribute  only  occasionally  and  infinitesimally.  All  are  on  equal 
footing.  The  principle  of  equality  can  be  more  justly  said  to  control  here  than  in 
many  other  affairs  of  government. 

It  has  been  judicially  declared  that  the  right  to  participate  in  commerce  is  inalien- 
able. This  must  be  so,  in  a  qualified  sense.  And  if  equality  of  ri^ht  and  privil^e  be 
an  underlying  principle  of  our  Government,  then  no  legislation  which  grants  immunity 
to  a  class  of  persons,  natural  or  artificial,  from  the  established  rule  of  freedom  and 
equality,  ana  enforces  it  against  others,  can  be  defended  from  any  standpoint  of 
justice. 

Theee  principles  were  kept  constantly  in  mind  and  often  referred  to  in  the  debates 
preceding  the  enactment  of  the  antitrust  act.  If  any  change  is  desired,  this  principle 
of  equality  can  only  be  conformed  to  by  an  outright  repeal  of  the  whole  statute.  The 
only  other  way  to  promote  equality  is  to  let  the  law  stand  as  it  is.  Every  principle  of 
foimess  and  equality  will  be  violated  if  any  amendment  be  made  which  creates  an 
exemption. 

We  are  now  "at  the  parting  of  the  ways"  on  this  issue,  and  the  question  is  whether 
we  shall  reverse  the  wheels  of  progress  in  legislation,  disappoint  the  hopes  of  the  whole 
nation  now  centered  upon  the  reestablishment  of  economic  justice,  and  imdo  the  wise 
work  of  Congress  twenty  years  ago.  If  it  be  done,  it  will  be  difficult  to  prevent  a  wide- 
spread belief  that  it  is  done  for  the  sole  benefit  of  powerful  financial  interests  already 
poflsessed  of  a  taxing  power  greater,  more  firmly  held,  and  more  far-reaching  than  that 
of  any  government,  national  or  state. 

REGULATION    OP  CORPORATE   MANAGEMENT. 

Other  legislative  proposals  are  before  the  committees  of  sufficient  general  importance 
to  warrant  at  least  orief  discussion  by  anyone  fortunate  enough  to  secure  the  atten- 
.tion  of  the  committee.  I  refer  especially  to  all  those  provisions,  found  in  two  or  three 
sections,  pertaining  to  stock  and  bond  issues,  capitalization,  and  acquisition  by  one 
carrier  of  the  stoclcs  of  others.  I  would  have  it  clearly  understood  that  I  consider  all 
these  features  of  corporate  management  susceptible  of  great  abuses;  and  3'et'I  agree 
fully  with  the  representatives  of  the  railroads  who  have  spoken  before  the  committees 
to  the  effect  that  further  legislation  by  Congress  is  not  the  remedy  for  them.  In  fact^ 
I  think  it  would  be  found  that  Congress  lacks  the  constitutional  power  to  effectively 
deal  with  such  abuses  by  legislation  directly  applicable  to  those  internal  affairs  of 
corporations  created  by  the  States  and  governed  m  these  respects  by  state  laws. 

Congress  may  regulate,  that  is  to  say.  make  rules  for  the  government  of,  interstate 
commerce.  In  exercising  this  power,  nowever  much  it  may  appear  to  be  regulatinjg 
objects  and  things  which  are  merely  its  adjuncts  and  instruments,  the  government  is 
never  on  safe,  that  is  to  say,  constitutional,  ground,  unless  the  distinction  between 
the  thing  to  be  rejgulated  (interstate  commerce)  and  these  adjuncts  and  instrumental- 
ities is  kept  in  mind.  The  dealings  between  stockholders,  and  between  stockholders 
and  their  corporations,  do  not  directly  relate  to,  nor  do  they  directly  affect,  inter- 
state commerce,  any  more  than  would  the  contractt^etween  partners  who,  in  a  firm 
name, engage  in  interstate  commerce.  Congress  has  nothing  wnatever  to  do  by  legis- 
lation directly  applicable  thereto,  with  the  division  of  ownership  into  shares  nor 
with  the  disposition  of  the  shares. 

The  Federal  (Jovemment  is  no  more  concerned  with  capitalization  and  stock  trans- 
fers of  railroad  corporations,  per  se,  than  with  the  deeds  and  mimiments  of  title  to  real 
estate  which  it  has  power  to  condemn  for  its  purposes.  These  must,  indeed,  be 
examined  to  ascertain  the  extent  of  interest  of  the  parties  against  whom  condemnation 
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suits  are  begun,  and  to  ascertain  if  the  title  which  the  Government  may  acquire  is  a 
^[ood  title;  but  it  does  not  bv  any  means  follow  from  the  exercise  of  the  power  of  emi- 
nent domain  in  such  cases  that  uongress  can  regulate  titles  and  transfers  of  real  estate 
within  the  States. 

At  this  point,  this  question  arises  in  man^  minds:  Suppose  a  railroad  company,  by 
purchases  of  stock,  gets  control  of  a  competmg  road  and  acquires  a  monopoly  of  inter- 
state commerce  in  a  section  of  the  country,  does  not  the  contention  deny  to  the  Croimn- 
ment  a  remedy  in  a  case  like  that?  The  answer  is,  that  while  Congress  can  not  directly 
legislate  concerning  stock  ownership  and  stock  transfers,  it  can  l^:islate  for  the  contnH 
of  interstate  commerce,  and  control  includes  protection.  And,  of  course,  protection 
includes  remedies,  penal  and  civil.  And  when,  as  in  the  antitrust  act,  restraint  and 
mono{>oly  are  forbidden  and  a  case  under  that  statute  arises,  the  Government  has 
unlimited  power  within  the  rules  of  evidence  to  prove  its  case .  It  can  prove  the  means. 
agencies,  and  instrumentalities  by  which  a  monopoly  has  been  attempted  or  created 
or  restraint  imposed.  If  an  attempt  has  been  made  to  violate  the  statute  bv  acquisi- 
tion of  stock  in  rival  companies,  that  can  be  shown^  the  same  as  if  it  were  by  the  execu- 
tion of  leases,  by  restrictive  contracts,  or  otherwise.  And  such  transactions  may  be 
undone  and  set  aside  or  enjoined  by  the  court  when  necessary  to  give  the  Government 
the  relief  to  which  it  is  entitled.  But  that  all  belongs  to  the  law  of  evidence  and 
procedure  and  has  nothing  to  do  with  substantive  law  such  as  an  act  making  rules  lor 
interstate  commerce.  Of  course.  Congress  may  establish  rules  of  evidence  and  pro- 
•cedure  or  may  change  them.  It  may  do  so  in  a  regulating  statute  or  in  a  sepaimte 
statute.  But,  in  doing  so,  it  is  exercising  a  power  other  than  that  conferred  by  the 
interstate-commerce  clause,  and  which  can  not  be  so  extended  as  to  affect  substantive 
rights. 

Flowing  from  the  doctrine  that  Congress  can  legislate  to  such  effect  there  has  <xigi- 
nated  a  dangerous  economic  heresy.  The  Interetate  Commerce  Commission  reco^ 
nizes  and,  in  so  far  as  an  executive  bureau  can,  gives  currency  or  vitality  to  a  fallacious 
rule  for  determining  reasonable  rates;  that  is  to  sav,  the  commissioners  accept  the 
dictum,  not  of  any  court,  or  of  Congress,  but  of  the  railroads  themselves  and  the 
Interstate  Commerce  Commission,  that  at  all  events  and  under  all  circumstances 
the  stockholders  in  railroad  companies  are  entitled  to  a  reasonable  return  upon  their 
investments.  That  doctrine  runs  through  many  orders  made  by  the  commission  and 
views  of  commissioners,  published  in  their  reports  and  otherwise,  and  dominates  the 
proposed  legislation  in  some  of  the  bills.  It  simply  means  that  when  the  Crovem- 
ment  comes  to  the  exercise  of  its  power  over  interstate  commerce,  given  by  the  C(m- 
stitution  unqualifiedly,  it  must  guarantee  to  a  certain  class  of  investments,  namely, 
those  made  by  railroad  stockholders,  a  certain  and  steady  return,  regiyrdless  of  the 
fate  of  any  and  all  other  forms  of  investment. 

It  would  appear  sufficient  for  a  complete  refutation  of  the  proposition  merely  to 
state  it.  But  it  has  been  of  late  so  frequently  promulgated  by  the  Intestate  CJom- 
merce  Commission  as  to  justify  a  suspicion  that  the  commissioners  entertain  a  design 
to  fasten  it  upon  the  freight  payers  of  the  country  as  an  economic  principle.  And  if 
it  be  an  unsound  and  dangerous  heresy,  the  sooner  it  is  shown  to  be  such  the  better. 
It  is  totally  inconsistent  with  the  rule  accepted  as  fundamental  by  Hie  commission, 
SB  well  as  all  intelligent  men  who  have  seriously  contjiidered  the  subject,  that  the 
people  are  entitled  to  reasonable  rates;  that  is  to  say,  such  rates  as  would  be  produced 
by  normal  conditions,  by  which  is  meant  competitive  conditions.  That  rule  should 
be  observed  by  Congress  and  by  governmental  agencies,  without  regard  to  the  effect 
upon  the  investments  of  individiuds.  One  and  the  same  illustration  will  show  both 
the  injustice  of  the  rule  given  currenc]^  by  the  commissioners  and  the  enormity  of 
its  injustice.  Here  are  two  leading  cities,  New  York  and  Chicago.  When  railroad 
construction  first  began,  a  line  of  railway  was  constructed  over  a  natural  route — 
along  the  lake  shores  by  way  of  Niagara  Falls,  Buffalo,  and  Albany — ^between  them. 
Another  line  was  constructed  along  a  route  almost  or  quite  as  judicious  and  economical 
by  way  of  Pittsburg  and  Philadelphia.  Contemporaneously,  a  third  construction  was 
undertaken  and  finally  completed  over  an  indirect  route  to  the  Ohio  River,  and  thence 
across  a  mountainous' region  by  way  of  Washington  and  Baltimore.  The  fraudulent 
financing  of  construction  companies  and  stock  bonuses  to  bondholders  may  have 
been  a  feature  of  all  these  enterprises,  so  we  will  pass  that  all  by.  But  the  third  of 
these  enterprises  was  ill-advised  and  unnecessary,  except  for  local  service.  That  is 
to  say,  for  the  Chicago-New  York  traffic  and  for  tne  Chicago-Pittsburg  and  Chicago- 
Philadelphia  traffic  it  was  not  needed.  Nevertheless  its  projectors  persisted,  and 
finally  by  stock  and  bond  flotations  and  by  inflations,  by  enormous  expansions  of 
credit,  and  by  leasing  other  roads  which  would  otherwise  have  been  unprofitable, 
succeeded  in  establishing  a  zigzag  line  reaching  from  Chicago  to  New  York 
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Now  the  question  of  fixing  rstee  over  this  third  line  comes  before  the  commission, 
and  it  applies  its  rule.  The  question  immediately  arises.  Why  should  the  people 
pay  an  exorbitant  rate  on  traffic  between  Chicago  and  New  York  on  all  these  lines,  on 
the  plea  that  such  rate  is  necessary  to  insure  a  net  profit  to  the  stockholders  in  the 
roundabout  road,  but  which  is  so  exorbitant  on  the  other  two  lines  that  it  enables  them 
not  only  to  pay  dividends  to  their  stockholders,  but  to  accumulate  vast  surpluses  to 
be  expendea  in  the  construction  of  new  lines  and  terminals? 

AMENDMENT  OF  THE  COMMODniES  CLAUSE. 

The  first  Wanger  bill  (9284^  has  been  superseded  by  H.  R.  9504.  I  will  not  attempt 
to  discuss  it  at  lengthy  but  snail  merely  point  out  the  more  important  defects. 

The  first  objection  mvolvee  merely  a  question  of  policy,  so  I  will  merely  state  it. 
Timber  and  the  manu&ctured  products  thereof  are  exempted  from  the  operation  of 
the  bill,  following  the  language  of  the  existing  provision.  Secondly^  it  is  not  declsu^ 
to  be  unlawful  for  the  carrier  to  transport  a  commodity  in  which  it  has  an  interest, 
but  only  where  the  commodity  is  "manufactured,  mined,  or  produced  by  it,  or  under 
its  authority,  and  owned  by  it.*'  Much  of  the  coal  product  entering  into  interstate 
commerce  is  now  transported  by  carriers  under  contract  to  sell  for  the  producer  and 
retain  a  percentage  of  the  proceeds  in  lieu  of  freight  charges.  Especially  does  this 
practice  prevail  in  the  Pennsylvania  coal  field.  It  is  easily  seen  wnat  complete  con- 
trol is  thus  given  to  the  railroads.    This  bill  would  not  reach  such  cases. 

Third,  while  the  bill  makes  a  stagger  or  pretense  of  limiting  control  through  stock- 
holding interest  in  the  producing  company,  it  really  sanctions  and  concedes  enough 
to  insure  and  perpetuate  it.  Even  if  holding  one-third  the  stock  did  not  insure 
control,  it  would  only  be  necessary  for  one  of  the  directors  of  the  railroad,  or  holding 
company  standing  between,  to  get  control  of  a  little  more  than  one  sixth,  to  give  it  an 
actual  majority.  It  will  be  noted  that,  by  this  bill,  present  conditions  are  to  be 
tolerated  and  all  past  and  future  violations  condoned  for  a  period  of  three  years  from 
the  date  when  the  original  provision  took  effect.  The  railroads  have  made  no  attempt 
to  obey  the  law.  Their  practices  have  been  violative  of  the  antitrust  and  interstate- 
commerce  laws  from  the  first.    (See  Chesapeake  Coal  Case,  200  U.  S.  Rep.) 

Fourthly,  unless  some  addition  were  made  to  the  bill  neither  the  Government  nor 
any  individual  would  have  any  remedy,  notwithstanding  the  declaration  of  unlaw- 
fumess.  Had  the  point  been  made  in  Uie  commodities  cases  they  must  have  been 
thrown  out  of  court  for  want  of  facta  entitling  the  plaintiff  to  any  relief.  But  the 
defendants  felt  secure  upon  their  constitutional  objections  and  raised  no  jurisdic- 
tional point.  This  matter  is  important,  and  I  feel  the  necessity  of  presenting  it  at 
some  length,  and  must  deal  with  the  technique  of  construction  and  procedure. 

No  task  of  construction  to  determine  whether  the  penal  provisions  of  section  10  of 
the  interstate-commerce  act  would  apply  was  involved  m  the  commodities  cases 
(213  U.  S.,  360).  But  the  contentions  of  the  defendants  on  the  theory  that  the  penal 
provision  of  section  10  was  applicable,  and  that  the  commodities  clause  was  so  lacking 
in  definiteness  as  to  render  it  totally  abortive,  could  not  be  satis&ctorily  answered. 
The  best  we  could  do  was  to  evade  their  objections,  which  we  successfully  did. 

But,  as  before  stated  (in  different  form),  the  interstate-commerce  act  gives  the 
Government  no  civil  remedy,  either  by  mandamus,  injunction,  or  otherwise. 

First,  mandamus  is  not  available. 

In  the  absence  of  a  statute,  federal  courts  have  no  original  jurisdiction  in  mandamus. 
That  is  to  say.  Ae  jurisdiction  conferred  by  the  judiciary  act  of  1789  is  ancillary  to 
and  in  aid  of  an  original  jurisdiction  alre^y  acquired  over  some  other  matter  of 
legislation.  When  a  statute  such  as  the  eighth  paragraph  of  section  20,  interstate- 
commerce  act,  confers  a  jurisdiction  it  is  exercised  according  to  the  rules  of  common 
law.  See  U.  S.  v.  Union  Pacific  Railway  Company  (91  U.  S.,  72);  also  same  case,  (3 
Dill.  (U.  S.),  4  Dill.  (U.  S.).) 

It  is  well  settled  that  mandamus  and  injunction  can  not  be  used  interchangeably; 
that  is,  the  functions  of  mandamus  can  not  be  perverted  to  compelling  abstinence 
from  action.  (Legg  v.  Mayor  of  Annapolis,  42  Md.,  203,  and  cases  cited;  Crawford  v. 
Carson,  35  Ark.,  565;  Supervisors  v.  United  States,  18  Wall.,  77;  Ex  parte  Cutting,  94 
U.  S.,  20.) 

It  is  true  that  paragraph  8,  section  20,  construed  in  its  broadest  sense,  might  be  held 
to  authorize  the  writ  to  prevent  positive  violations  of  the  commodities  clause.  But 
that  would  lead  to  an  absurdity  which  will  always  be  avoided  if  possible.  Now,  a 
di^erent  construction  is  not  only  possible  but  necessary  in  order  to  harmonize  this 
with  other  provisions  of  the  act. 

Where  language  is  capable  of  a  broad  interpretation  which  would  lead  to  incon- 
venience or  absurdity  or  conflict  with  other  provisions  in  the  same  act,  and  it  is  also 
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susceptible  of  a  narrower  meaning  which  will  make  it  ronfonn  to  settled  principles 
or  give  effect  to  all  parts  of  the  act,  such  narrower  meaning  will  be  accepted  in  con- 
struing the  statute. 

Now,  assuming  that  said  paragraph  8  allows  a  resort  to  mandamus  to  coerce  obedience 
to  the  commodities  clause,  let  us  see  what  it  leads  to.  It  is  impossible  to  find  any  con- 
nection between  said  paragraph  8  and  the  commodities  clause,  except  that  both  are 
found  in  the  same  scheme  of  l^islation.  Both  are  brought  in  from  separate  sources 
as  amendments. 

Let  us  ask  and  answer  the  question.  WTiat  could  be  alleged  in  an  application  by 
the  Attorney-General  for  mandamus  under  said  eighth  paragraph;  and  what  would 
be  the  legal  effect,  if  any,  of  the  legislation?  Facts  could  be  alleged  showing  that  a 
defendant  had  violated  a  criminal  statute.  In  a  mandamus  proceeding  such  alle- 
gation would  be  wholly  immaterial.  What  else  could  be  alleged?  It  is  difficult  to 
conceive  of  anv  other  facts  that  could  be  set  up  other  than  facts  showing  an  intention 
to  commit  further  violations.  But  in  addition  to  the  objection  to  the  use  of  the  remedy 
to  coerce  abstinence,  the  proper  office  of  injunction,  mandamus,  or  whatever  the 
character  of  the  case,  the  court  will  not  assume  jurisdiction  to  compel  general  obedience 
of  the  law,  but  only  as  to  some  threatened  si>ecific  violation.  (Chesapeake  Coal  caae, 
200  U.  S.,  391;  Swift  &  Co.  v.  United  States  (Beef  Trust  case),  196  U.  S.,  375.)  Such 
allegations  could  be  reached  by  a  general  demurrer.  But  even  if  the  defendants 
went  to  trial  and  judgment,  the  objections  could  be  raised  for  the  first  time  in  the 
appellate  court.  Anyhow,  could  any  competent  evidence  be  produced  in  any  case 
to  prove  criminal  intentions  of  defendant  as  to  the  future? 

Now,  what  is  a  reasonable  construction  of  the  parts  which  make  up  this  interstate- 
commerce  act?  Since  the  Attorney-General  can  only  apply  for  mandamus  at  the 
request  of  the  commission,  it  was  evidently  not  intended  to  take  the  enforcement  of 
even  this  part  of  the  law  out  of  the  hands  of  the  commission,  where  Congress  haa 
reposed  the  duty,*  but  to  make  these  services  available  when,  in  the  opinion  of  the 
commission,  there  was  urgent  necessit}^  for  an  immediate  resort  to  mandamus  without 
waiting  for  the  slower  process  of  making  an  investigation  and  order  as  provided  in 
section  16.  If  the  act  required  by  the  order  to  be  done  was  of  a  positive  character, 
mandamus  was  to  issue;  if  abstinence  on  the  part  6f  the  defendant  was  required,  the 
remedy  was  to  be  injunction.  And  there  are  many  duties  requiring  action  specified 
in  the  act  upon  which  the  remedy  given  in  section  20  could  operate,  so  it  is  not  nec- 
essary to  pervert  it.  The  mandamus  mentioned  in  section  16  is  the  ordinary  remedy 
by  that  name  in  use  generally  in  the  federal  courts;  that  is,  auxiliary  or  ancillary  to 
ordinary  jurisdiction. 

The  draftman  of  that  part  knew  what  he  was  about.  He  knew  the  wide  differ- 
ence between  the  two  remedies,  mandamus  and  injunction,  and  he  provided  both, 
each  to  perform  its  proper  function.  But  when  we  come  to  paramph  8  of  section  20 
we  see  evidence  of  neglect;  and  in  the  Congressional  Record  we  find  other  evidences 
of  neglect.  It  was  the  express  intention  of  certain  Senators  to  add  the  remedy  of 
injunction  to  said  paragrapn  8,  in  order  to  complete  it.  (See  vol.  40,  pt.  7,  pp.  6617 
and  6620,  59th  Cong.)    But  it  was  never  done. 

Secondly,  is  there  any  other  civil  remedy?  An  examination  of  the  authoritiee 
convinces  one  that  a  case  under  the  commodities  clause  can  not  be  brought  under 
said  paragraph  8,  nor  in  the  name  of  the  United  States  at  all,  which  will  confer  juris- 
diction to  grant  an  injunction. 

It  appeared  to  be  the  accepted  doctrine  prior  to  the  Debs  case  (158  U.  S.)  that  the 
Government  has  no  standing  in  a  federal  court  for  equitable  relief,  except  in  a  case 
coming  within  established  jurisdiction.  In  that  case  it  was  held  that  to  protect  the 
public  from  a  nuisance  resulting  in  great  public  injury  and  inconvenience,  or  in  case, 
perhaps,  of  any  great  public  danger,  the  Government  might  have  the  preventive 
remedy.  Jurisdiction  may  be  conferred  by  statute  to  grant  to  the  United  States  an 
injunction  in  any  case,  even  to  prevent  crime,  for  instance  criminal  restraint  of  trade. 
But  we  seek  in  vain  for  statutory  jurisdiction  to  grant  an  injunction  under  said  para- 
graph 8  of  section  20,  interstate-commerce  act.  It  seems  clear  that  a  violation  of  the 
commodities  clause  involves  no  such  public  danger  or  injury  as  would  authorize  the 
granting  of  an  injunction,  as  danger  and  injury  are  defined  in  the  Debs  case  and  othear 
cases  cited  above. 

Thirdly,  is  there  any  authority  for  a  mandamus  or  an  injunction  at  suit  of  the  com- 
mission under  section  16?  It  seems  to  me  clear  that  the  commission  exhausts  its 
authority  with  reference  to  such  purely  criminal  clauses  of  the  act  as  the  commodities 
clause  when  it  follows  the  procedure  found  in  the  first  paragraph  of  section  12;  that 
is,  makes  investigations  and  takes  any  other  proper  steps  to  set  the  prosecuting  officers 
of  the  Government  in  motion;  and  that  it  has  authority  to  make  orders  and  have  them 
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ttAioiced  by  civil,  remedies  (see  sec.  16)  only  in  cases  where  some  discretion  is  vested 
ia  the  com  mission.    No  case  of  this  kind  could  arise  under  the  commodities  clause. 

As  a  general  conclusion,  I  wish  to  say  that  if  the  Wanger  bill  should  become  a  law 
in  its  present  form  there  would  exist  no  remedy,  civil  or  criminal,  of  which  any  court 
would  have  jurisdiction  by  which  to  enforce  the  commodities  clause.  In  other 
words,  the  Government  would  find  itself  then  exactly  where  it  is  to-day. 

The  Cummins  bill  (S.  3709)  seems  to  meet  the  situation,  and  as  there  is  nothing  in 
the  Townsend  bill  on  the  subject,  an  identical  bill  should  be  introduced  in  the  House 
and  reported  by  the  committee. 

The  evil  sought  to  be  remedied  by  the  commodities  clause  is  distinct  from  otheni 
C(miplained  of.  That  clause  of  the  interstate-commerce  acts  should  be  amended  so 
as  to  make  it  effective  and  enforcible. 

PUBLIC  POLICY  UNOERLTINO  COMMODmBS  CLAUSE.     (HAVING  SPECIAL  REFERENCE  TO 
BILLS  THAT  HAVE  BEEN   INTRODUCED  TO  AMEND  THE  COMMODITIES  CLAUSE.) 

An  interest  on  the  part  of  corporations  engaged  in  transportation  in  the  commodities 
transported  by  them  was  long  SLgo  condemnedin  England,  as  was  shown  in  the  Chesa- 
peake Coal  case  (200  U.  S.,  361),  and  is  no  longer  tolerated  in  that  country.  In  both: 
England  and  Germany,  railroad  companies  may  acquire  property,  but  only  such 
as  uev  need  in  their  business  as  common  carriers.  Everywhere  it  is  realized  that  such 
a  comoination  of  interests  and  avocations  would,  if  sanctioned,  become  an  intolera- 
ble economic  evil  which  would  grow  worse  and  worse  by  rapid  strides;  that,  if  per- 
mitted, it  would  result  in  the  welding  together  of  all  interests  sufficiently  profitable 
to  tempt  the  hand  of  greed,  until  little  would  be  left  for  the  public,  and  that  little  the 
least  oesirable;  that  Siose  inside  the  combinations  thus  formed  would  comprise  just 
two  classes  of  widely  divergent  conditions,  the  one  class  rich  beyond  the  wildest 
conceptions,  and  the  other  miserably  poor,  wholly  dependent  and  subservient. 

Sucn  a  rank  weed  of  rapid  growth  has  attained  only  limited  stature  in  this  country 
when  compared  to  possibilities.  Nevertheless,  experience  should  warn  us  that  it  is 
never  safe  to  depend  on  men  possessing  financial  power  to  set  a  limit  to  avarice,  espe- 
cially if  they  be  given  legal  sanction  by  state  legislation.  If  the  principle  that  the 
combination  of  the  two  incompatible  interests,  producer  and  carrier,  is  bevond  the^ 
reach  of  any  ^vemmental  autnority  be  upheld,  then  whatever  is  possible  for  inter- 
state corporation  to  do  it  is  probable  that  uiey  will  do. 

Let  it  not  be  overlooked  that  the  evil  agstinst  which  the  commodities  clause  was 
originally  directed  must  be  met  with  a  rule  as  broad  as  the  nation  and  as  comprehensive 
as  material  wealth  within  the  nation.  Let  it  be  borne  in  mind  that  ownership  or 
interest  is  ownership  or  interest  regardless  of  environment,  regardless  of  circumstances  of 
loss,  inconvenience  or  hardship,  and  that  no  peculiar  circumstances  can  distinguish  one 
such  case  from  others  where  the  ownership  or  interest  is  found,  though  such  circum- 
stances be  absent;  also  that  if  the  railroaos  can  transport  coal  which  they  own  or  in 
which  they  have  an  interest,  they  can  so  increase  the  cost  of  coal  to  the  manufactureis 
of  steel  and  iron  products  as  to  force  a  sale  to  them  of  all  the  steel  plants  and  deposits 
of  iron  ores  in  the  country,  to  say  nothing  of  other  such  interests.  They  will  require 
little  or  no  cash  for  this  purpose,  only  the  power  which  the  triumph  of  such  a  principle 
will  give  them. 

N  ow,  will  resources  of  copper  and  lead  escape?  These^  like  numerous  other  resources 
essential  to  civilized  existence,  are  to  be  foimd  only  m  isolated  places  and  limited 
areas;  and,  to  be  of  any  value,  require  transportation. 

To  complete  the  financial  despotism  to  thus  result,  it  is  only  necessary  to  contem- 

Slate  a  unity  of  control  of  the  railroads.  The  disastrous  and  far-reaching  result  of  the 
[orthem  Securities  scheme  was  thwarted,  but  the  result  of  what  mav  follow  a  failure 
to  further  legislate  on  this  subject  may  be  then  more  fatal  to  public  and  private 
interests. 

The  circuit  court  in  the  Commoditiee  cases  pointed  out  the  total  dependence  di 
15,000,000  of  our  population  upon  certain  anthracite  combinations.  Would  it  not  be 
better  even  for  that  one-sixth  of  the  population  if  they  suffered  greatly  for  a  time  from 
a  scarcity  of  one  Idnd  of  coal  if  ultimately  they  were  freed?  But  Congress  has  not 
attempted  here  to  legislate  for  15,000,000.  but  for  90,000,000  or  100,000,000,  people 
now  under  its  jurisdiction,  to  say  nothing  ot  the  hundreds  ol  millions  to  succeed  theo^ 

The  Commodities  clause,  as  heretofore  formulated,  embodies  a  principle  applicable 
to  the  whole  national  domain,  not  limited  to  coal  but  to  an  infinite  variety  of  com- 
modities. The  contention  of  counsel  in  the  Commodities  cases  constitutes  an  object 
lesson  aiKl  a  startling  illuBtration  of  the  tendency  and  result  of  tolerating  and  lefuia-> 
iagiHuil  the  anthracite  combhiatkms  have  d€oe.  We  are  thereby  inqweased  thai  tli# 
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time  has  come  for  a  determined  stand — for  concressional  action  to  save  the  people 
from  a  financial  despotism  over  them  beside  whidi  the  political  centralization  against 
which  warning  was  given  by  the  circuit  court  is  of  small  import.  Of  what  use  or 
benefit  will  be  the  knowledge  that  political  sovereignty  of  the  States  has  been  en- 
hanced and  federal  sovereignty  restncted  when  the  people  within  the  convendonal 
boundaries  of  the  States  have  been  impoverished,  and  nave  seen  ti^eir  natural  re- 
sources extracted  and  sent  broadcast  over  the  world  by  giant  monopolies  bent  solely 
upon  the  enrichment  of  a  few  industrial  barons?  These  care  little  or  nothing  for 
present  or  future  consequences.  No  matter  how  sad  and  disastrous  to  the  race  their 
exploitations,  they  and  their  successors  will  still  have  not  only  luxury,  but  almost  lim- 
itless wealth.  To  the  bleakness  and  despair  that  shall  visit  our  shores  in  future  time 
they  need  not  give  a  thought.  They  will  have  the  means  to  purchase  not  only  comfort, 
but  luxury,  so  long  as  men  with  hands  to  toil  remain  on  the  earth. 

Of  course  there  are  those  among  the  myriad  productions  of  the  coimtry  which  do  not 
require  the  protection  of  the  commodities  clause.  There  are  many  instances  in  which 
it  will  be  to  the  advantage  of  the  interstate  railroads  to  merely  hold  mortgages  on  the 
resources  and  labor  of  the  country,  and  exercise  with  respect  to  them  the  toll-taking  or 
taxing  powers  which  they  possess.  If,  in  such  cases,  they  foreclosed  and  seciued 
actual  ownership,  they  would  have  the  trouble  and  expense  of  management.  And 
self-supporting  proprietary  labor,  still  subservient  and  dependent,  will  be  better  for 
them  than  if  mey  absorbed  every  avocation  and  industry  in  which  there  is  a  profit. 
But  there  are  many  industries  whose  areas  of  productivity,  like  that  of  anthracite  coal, 
are  limited.  Now,  let  the  principle  be  once  acquiesced  in  that  Congress  can  not 
protect  the  people  from  the  so-callea  "state  policy,  **  local  enterprises,"  orwhateverit 
may  be  called,  whereby  a  State  can  promote  monopolies  such  as  we  have  been  describ- 
ing, and  the  operations  of  the  anthracite  roads  will  be  duplicated  in  every  State  whose 
state  legislation  can  be  so  shaped  as  to  give  them  sanction,  if  there  happens  to  be  a 
prospect  that  considerable  profit  will  be  realized  by  getting  control  of  a  particular 
mdustry. 

Some  lines  of  production  are  peculiar  to  certain  States.  The  production  of  oranges 
and  other  citrus  miits  is  limited  to  the  coast  section  of  Florida  and  half  a  dozen  counties  in 
southern  California.  The  production  of  certain  commodities  of  ^neral  use,  in  mar- 
ketable quantities,  is  limited  to  southwestern  Texas,  principally  m  the  neighborhood 
of  San  Antonio.  And  we  in^ht  mention  iron,  marble,  the  best  qualities  of  building 
stone,  along  with  others.  While  timber  and  its  proaucts  are  exempted  under  the 
statute  as  it  now  stands,  the  policy  of  the  nation  may  at  any  time  change,  and  oug^t 
to  change  with  respect  to  that  necessity  of  life. 

STATEMElfT  OF  HOIT.  MAETIV  A.  KNAPP,  CHAIEHAH,  IHTEB- 
STATE  COMMEBCE  COMMISSIOlT— Continned. 

The  Chairman.  Judge,  we  are  at  your  service. 

Mr.  Knapp.  Mr.  Chairman,  I  am  at  the  service  of  the  committee. 
Recurring  to  the  subject  which  was  under  discussion  when  the  com- 
mittee adjourned  yesterday,  if  I  might  be  permitted  to  add  a  word 
on  through  routes  and  joint  rates,  bearing  both  upon  the  limitation 
in  the  present  law  and  the  limitation  which  would  be  created  under 
the  Townsend  bill,  assuming,  as  I  think  we  may,  that  a  road  having 
an  established  line  with  good  facilities  between  A  and  B  ought  not  to 
be  required  to  short-haul  its  traffic — that  is,  to  allow  a  portion  of  its 
line  to  be  united  with  another  line  and  make  a  new  route  between 
those  points,  stDl  there  may  be  cases  where  that  ought  to  be  done  in 
the  public  interest.  Assuming,  as  I  do,  that  where  there  is  an  exist- 
ing route,  part  rail  and  part  water,  which  is  satisf actorv,  ordinarily,  or 
in  many  cases,  the  commission  ought  not  to  establisn  an  additional 
route,  part  rail  and  part  water,  between  the  same  points,  yet  there  are 
cases,  I  think,  where  that  oughl  to  be  done.  Assuming  that  under 
present  conditions,  there  would  rarely  be  public  need  of  compelling 
through  routes  between  steam  and  electric  lines,  where  the  latter  was 
wholly  or  mainly  engaged  in  passenger  business,  there  may  be  cases 
where  that  ought  to  oe  done  m  the  public  interest;  jLnd  in. the  rapid 
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development  which  is  now  going  on  in  electric  transportation  it  is 
altogetner  probable  that  in  the  near  future  cases  will  arise  where  joint 
rates  and  through  routes  should  be  established  between  steam  and 
trolley  lines  as  could  not  be  done  under  the  limitations  in  the  present 
bill. 

Now^  why  should  not  the  commission  be  trusted  to  exercise  a  wise 
discretion  in  each  case  ?  Why  should  it  not  be  trusted  not  to  do 
injustice  in  any  case  as  between  conflicting  interests?  The  com- 
mission is  now  given  the  authority  to  determine  the  reasonable  rate, 
and  to  prescribe  it  for  the  future;  and  that  determination  in  ordinary 
cases  is  final.  It  can  pass  upon  the  reasonableness  of  rules  and 
regulations,  and,  under  the  Townsend  bill,  and  under  other  bills 
upon  this  subject,  the  commission  is  to  have  power  to  fix  the  classifi- 
cation of  an  article  independent  of  its  rate ;  and  under  the  Townsend 
bill  it  will  have  power — very  great  power — over  the  issuing  of  railroad 
securities.  It  will  fix  the  value  of  railroads  to  determine  what  stocks 
and  bonds  shall  be  issued.  If  it  is  to  be  given  discretionary  authority 
in  matters  of  such  consequence  as  these,  why  should  it  not  have 
rather  broad  discretionary  powers  in  reference  to  the  creation  of 
additional  through  routes  where  the  public  interest  seems  to  require 
such  action? 

That,  in  a  brief  word,  covers  about  all  that  I  care  to  say  on  that 
subject  unless  there  is  some  specific  inquiry. 

TTie  Chairman.  While  unaer  these  propositions  the  commission 
would  be  given  wide  latitude  of  discretion,  in  the  long  run,  in  the 
construction  of  law,  isn't  it  almost  inevitable  that  certain  principles 
shall  be  adopted,  and  the  broad  administration  of  the  law  must 
follow  those  principles  and  can  not  make  arbitrary  distinctions  ? 

.Mr.  Knapp.  Measurably  that  is  true,  Mr.  Chairman,  but  not  to  the 
same  extent  in  administrative. policy  as  in  judicial  determination. 

The  Chairman.  While  you  are  la;ji:ing  down  the  construction  of  law 
and  the  administration  of  certain  principles  about  railroads,  and  while 
nominallv  you  are  administrative  officers,  you  pay  as  much  attention 
tojprecedent  as  any  court  does? 

Mr.  Knapp.  I  should  hesitate  to  assent  to  the  proposition  as 
broadly  as  you  have  stated  it,  because  the  facts  and  circumstances  in 
one  case  differ  so  materially  from  the  facts  and  circumstances  in  other 
cases  as  to  be  controlling  of  the  determination. 

The  Chairman.  Take  the  case  that  was  presented  here  the  other 
day,  and  I  am  not  asking  you  to  express  any  opinion  upon  that  case, 
because  it  may  come  before  you,  but  there  is  a  line  of  boats  on  the 
Hudson  River  running  from  New  York  to  Albany,  now  exclusive, 
I  believe,  having  traffic  arrangements,  or  without  traffic  arrange- 
ments, but  selling  through  tickets  on  railroads,  and  the  line  bemg 
used  on  through  tickets  sold  by  railroads.  Supposing  a  new  line 
should  be  started  there,  and  you  are  given  the  power  to  make  rules 
over  lines  with  connecting  water  carriers,  and  you  establish  a  prin- 
ciple in  some  other  case;  wouldn't  it  be  difficult  for  you  to  arbitrarily 
say  in  this  ease  that  these  people  are  not  entitled  to  through  rates  ? 

Mr.  Knapp.  Not  if  the  facts  materially  differ,  I  should  have  no 
difficulty. 

The  Chairman.  The  facts  can  not  very  materially  differ.  Here  is 
9k  new  line  that  may  be  proposed :  a  new  line  may  be  proposed  on  the 
Pacific  coast.    You  say  there  that  they  must  give  through  trana- 
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portation.  The  facts  are  very  similar,  and  perhaps  there  is  hardly 
any  variation. 

Mr.  Knapp.  a  pi*oposed  line  is  one  thing,  and  an  existing  water 
line,  such  as  this  law  contemplates,  is  another  thing. 

The  Chairman.  When  I  say  ''proposed  line,"  I  mean  proposed  as 
to  other  business;  it  is  a  new  line.  I  should  think  it  might  be  a  very 
difficult  thing  to  make  one  construction  in  one  case  and  another 
construction  m  another  case. 

Mr.  Knapp.  You  anticipate  difficulties  in  that  regard  which  have 
not  occurred  to  me. 

Mr.  Stevens.  Judge,  the  water  carriers  in  their  hearing  before  the 
committee  also  made  another  very  serious  complaint  against  this  and 
other  amendments  to  the  interstate-commerce  law  so  far  as  affecting 
their  business  is  concerned,  and  that  is  that  the  liability  of  wat^ 
carriers  for  freight  that  has  existed  since  the  days  of  Justinian,  and 
I  presume  before  that,  is  abrogated  by  the  interstate-commerce  law 
as  it  now  stands;  that  is  to  say,  that  where  their  liability  holds, 
the  law  is  limited  to  the  value  of  the  vessel.  Under  this,  and  the 
Carmack  amendment,  their  rivalry  would  be  unlimited,  and  that 
would  eliminate  them  practically  from  competition  by  rail;  and 
that  is  sustained  by  decision,  I  think,  in  the  admiralty  court  of 
New  York.     Do  you  know  anything  about  that? 

Mr.  Knapp.  It  has  not  been  brou^t  to  my  attention. 

Mr.  Stevens.  Has  that  point  been  brought  to  your  attention  1 

Mr.  Knapp.  Not  before. 

Mr.  Stevens.  So  that  you  would  not  care  to  give  any  expression 
upon  it? 

Mr.  Knapp.  For  the  moment  it  occurs  to  me  that  that  is  a  criti- 
cism upon  the  Carmack  amendment,  and  not  upon  the  proposed  modi- 
fications of  the  pending  bill. 

The  Chairman.  Their  position  was  that  the  Carmack  amendment, 
taken  in  connection  with  the  authority  to  compel  them  to  enter  upon 
the  routes  at  any  place,  increased  their  liability. 

Mr.  Stevens.  Yes,  that  is  the  point;  in  other  words^  that  you 
assumed  at  first  to  bring  all  their  business  within  the  jurisdiction  of 
your  commission;  that  your  commission  substantially  changed  its 
mind  by  the  majority  of  one,  and  only  brought  their  business  within 
your  jurisdiction  which  consisted  of  through  routes.  Now  you  pro- 
pose, and  we  propose,  that  you  be  given  jurisdiction  of  practically  all 
of  their  business,  which  would  abrogate  all  of  the  old-time  rights  and 
privileges  that  water  carriers  have  had.     That  is  the  point. 

Mr.  Knapp.  I  may  be  guite  obtuse,  but  I  don't  exactly  appreciate 
the  point.  The  commission  has  held  that  where  a  water  line  unites 
with  a  rail  line  in  handling  through  business,  that  the  water  line  is 
subject  to  the  law  only  to  the  extent  to  which  it  is  under  common  con- 
trol, management,  or  arrangement  with  the  railroad  company. 

Mr.  Stevens.  That  is  true;  but  at  first  you  held  that  wherever 
they  united  in  the  slightest  particular,  that  that  small  point  of  union 
brought  all  of  their  business  within  the  jurisdiction  of  your  commn* 
sion.  But  subsequently  you  changed  that  position  to  the  position 
that  you  have  just  outlined j  and  now  they  complain  that  we  intend 
further  to  extend  your  jurisdiction  so  that  practically  all  of  their 
business  can  be  broight  within  the  jurisdiction  of  your  commissioa, 
and  within  the  jurisdiction  of  the  Carmack  amendment ;  mnd  thai  that 
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abrogates  the  old  rule  of  liability  that  has  existed  for  more  than  a 
thousand  years. 

Mr.  Knapp.  If  the  chairman  is  right  in  his  suggestion,  the  decision 
tiiat  was  made  becomes  the  settled  Taw  of  the  case  so  far  as  the  com- 
mission is  concerned.  In  the  second  place,  as  a  practical  matter  the 
liabihty,  it  seems  to  me,  could  never  exceed  the  hmitation  which  you 
say  has  existed  for  so  long  a  time. 

Mr.  RiOHABDsoN.  In  that  connection,  isn't  it  admitted  by  the  com- 
mission that  there  is  no  demand  or  necessity  or  reason  for  the  regula- 
tion of  water  rates  except  where  connecting  with  common  carriers  ? 

Mr.  Knapp.  I  am  not  prepared  to  say  that  that  is  the  view  of  the 
commission.  I  have  no  authority  to  speak  for  the  commission.  That 
is  what  the  commission  holds  under  tne  present  law. 

Mr.  RiCHABDSON.  That  there  is  no  demand  or  necessity  for  the 
reflation 

Mr.  Knapp.  We  hold  that  the  present  law  does  not  give  jurisdiction 
over  the  water  line  excepting  to  the  extent  that  it  is  under  common 
control,  management,  or  arrangement  with  the  railroad. 

Mr.  RiCHABDSON.  Do  you  think  that  the  law  ought  to  go  further 
and  give  the  commission  the  authority  to  regulate  the  rates  over 
water  courses  ? 

.Mr,  Knapp.  I  am  not  prepared  to  recommend  that  at  the  present 
time. 

Mr.  RiOHARDSON.  In  connection  with  steam  railroads  ? 

Mr.  Knapp.  I  say  I  am  not  prepared  to  recommend  that  legislation 
go  to  that  extent  at  present. 

Mr.  KENNEDY.  Under  existing  law  the  initial  carrier  is  Uable  for 
the  whole  damage  that  may  occur  in  transit. 

Mr.  Knapp,  So  the  Carmack  amendment  seems  to  say. 

Mr.  Kennedy.  Suppose  the  initial  carrier  be  a  railroad,  and  the 
part  of  the  joint  route  oe  over  a  line  of  steamships,  and  the  steamship 
carrier  ^oes  down  itself.  Under  existing  law  no  recovery  could  be 
had  agamst  the  steamship  line. 

*Mr.  KLnapp.  Well,  I  hesitate  to  express  opinions  at  the  moment 
upon  very  difficult  questions  of  law  which  the  commission  has  now 
no  authority  to  determine,  and  which  is  not  proposed  that  it  shall 
have  authority  to  determine  under  any  pending  bill. 

Mr.  Stevens.  No;  but  it  affects  the  policy  of  the  committee  and 
ConCTess  in  determining  how  far  the  law  should  be  amended. 

^.  Adamson.  Under  existing  law  and  practice  water  lines  do 
not  become  parts  of  through  routes  except  on  their  own  motion, 
volition,  and  initiative.*  If  they  become  subject  to  your  commission, 
it  is  because  they  voluntarily  do  so;  is  that  not  true? 

Mr.  Knapp.  Except  as  we  may  under  the  present  law  require  a 
water  line  which  mamtains  a  rail  line 

Mr.  Adamson.  Yes;  I  understand,  but  4ihat  is  its  own;  unless  it. 
connects  itself  with  some  other  line. 

Mr.  Knapp.  A  physical  connection;  yes. 

Mr.  Adamson.  And  not  under  the  same  control  and  management 
if  there  is  a  physical  connection  ? 

Mr.  Knapp.  No;  but  under  the  provision  in  the  Hepburn  law, 
so  called,  which  permits  the  commission  to  require  connecting  car- 
riers to  make  through  routes  and  joint  rates,  tne  statute  says  that 
that  may  be  done,  although  one  of  them  is  a  water  line. 
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Mr.  RiCHABDSON.  That,  of  course,  will  hi^pen. 

Mr.  Knapp.  If  I  may  answer  your  Question  further,  the  only 
instance,  as  I  said  yesterday,  in  which  that  authority  has  been  in- 
voked has  been  where  the  water  line  was  petitioning  to  have  it  done, 
and  the  rail  line  declined  to  make  the  connection. 

Mr.  Adamson.  Then  it  was  on  the  application  of  the  water  line  t 

Mr.  Knapp.  Yes,  sir. 

Mr.  Stafford.  The  proposed  amendment  so  far  as  water  carriers 
are  concerned  seeks  to  vest  jurisdiction  in  the  commission  to  establish 
through  lines  whether  a  through  line  exists  now  with  a  rail  line  or  not. 

Mr.  Knapp.  I  don't  think  that  that  is  the  effect,  if  1  understand 
you. 

Mr.  Stafford.  I  understood  that  the  proposed  amendment  was 
to  confer  additional  jurisdiction  upon  the  commission  to  establish 
additional  through  lines  by  water  and  rail,  even  though  a  through 
line  already  existed  ? 

Mr.  Knapp.  Yes.   • 

Mr.  Stafford.  Would  that  authority,  if  vested,  confer  upon  the 
commission  authority  over  local  rates  even  upon  a  water  line  which 
was  joined  with  the  rail  line  in  through  traffic  ? 

Mr.  Knapp.  Clearly  not,  in  my  judgment. 

Mr.  Stafford.  The  lake  carriers  feared  mostly  the  unbridled  com- 

Eetition  of  some  competing  lines  that  would  take  away  their  business 
y  establishing  a  cutthroat  rate  on  local  business  and  in  conjunction 
with  local  rates  on  rail  lines;  so.if  it  would  not  confer  jurisdiction  over 
the  local  rates  on  water  lines,  they  would  still  be  at  liberty  then  to  meet 
that  competition  that  might  arise  from  some  competing  water  line 
being  established. 

Mr.  Knapp.  If  I  understand  you,  a  concrete  illustration  would  do 
this:  Here  is  a  railroad  Une  from  New  York  to  Buffalo.  There  is  a 
steamboat  line  on  the  lakes  to  Duluth.  Now  the  commission  may 
require  that  they  unite  in  estabUshing  a  through  route  and  joint  rates. 
I  don't  understand  that  that  would  bring  the  local  traffic  of  thjit 
water  line  between  Buffalo  and  Duluth  under  the  control  of  the  com- 
mission. 

Mr.  Richardson.  Don't  you  think  the  principal  alarm  that  our 
friend  just  called  your  attention  to  is  brougnt  about  by  the  fact  that 
that  proposition  of  the  Hepburn  bill  was  left  out  which  says  "that 

Erovided  a  reasonable  and  satisfactory  through  route  does  not  exist?*' 
>on't  you  think  that  the  cause  of  all  the  alarm  ? 

Mr.  Knapp.  Apparently,  from  a  suggestion  made  yesterday  by  a 
member  of  the  comjiiittee.  I  had  not  heard  of  that  objection  oef ore, 
because,  as  I  have  already  twice  stated,  the  only  instance  in  which 
that  authority  of  the  commission  has  been  invoked  under  the  present 
law  was  where  the  water  line  was  the  petitioner. 

Mr.  Richardson.  I  do  not  want  to  mfringe  upon  the  rule  that  you 
have  laid  down  in  regard  to  expressions  of  opmion  about  the  law, 
but  5rou  do  not  believe  that  the  commission  ought  to  have  the  right 
to  initiate  rates,  do  you  ? 

Mr.  Knapp.  Not  under  present  conditions. 

Mr.  Richardson.  Under  present  conditions.  Well,  don't  you 
think  that  the  provision  that  you  advocate  of  extending  the  limit 
prescribed,  or  suggested  by  the  President  of  the  United  States  in  his 
message,  of  allowing  the  commission  not  to  go  beyond  the  date  where 
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the  rate  would  otherwise  have  gone  into  effect  more  than  sixty  days, 
or  the  time  that  the  commission  is  considering  reaching  its  decision, 
of  four  months,  is  equivalent  to  giving  the  commission  the  power  to 
initiate  rates  ? 

Mr.  Knapp.  It  is  equivalent  to  ^vine  the  commission  the  power 
to  prevent  the  advance  in  rates  during  tnat  period. 

Mr.  RiGHASDSON.  But  jou  can  see  that  in  effect  it  is  practically 
giving  the  commission  the  power  to  initiate  rates. 

Mr.  Knapp.  No;  because  the  rate  is  already  initiated  and  there, 
and  has  been  put  in  by  the  railroad. 

Mr.  Richardson.  It  has  not  gone  into  effect. 

Mr.  Knapp.  Oh,  yes.  They  had  a  rate  before  they  filed  the  new 
tariff. 

Mr.  RiCHABDSON.  It  would  make  a  different  rate.  How  many 
railroad  rates  on  an  average  probably  in  a  year  are  filed  before  the 
Interstate  Commerce  Conmnission  ? 

Mr.  Knapp.  Oh,  a  ffreat  many  thousands. 

Mr.  RiCHABDSON.  A  great  manv  thousands.  Now,  those  rates,  as 
I  understand  it,  are  often  changed.? 

Mr.  Knapp.  Yes;  in  the  vast  number  of  railroad  rates  the  changes 
are  quite  numerous  every  day. 

Mr.  Richardson.  And  every  time  that  change  takes  place,  or  they 
propose  to  make  a  change,  then  the  functions  of  the  commission  woula 
come  in  under  that  clause  that  allows  the  railroad  to  give  thirty  days' 
notice  of  any  change  that  they  intend  to  go  into  effect.  Then  you 
would  take  charge  of  that  and  review  it — would  have  a  right  to  re- 
view it — up  to  sixty  days  after  the  date  it  would  go  into  effect  other- 
wise. Now,  does  not  that  give  you  the  power  to  supervise  practically 
every  rate  that  is  fixed  by  the  railroad  ? 

Mr.  Kj^app.  To  a  certain  extent,  of  course;  probably  99  per  cent 
of  those  changes  would  not  be  postponed. 

Mr.  Richardson.  Not  be  postponed  by  the  commission  ? 

Mr.  Knapp.  No;  slight  changes  are  going  on  all  the  while. 

Mr.  Richardson.  Judge,  isir  t  it  a  fact,  from  your  observation  and 
knowledge  of  the  workings  of  the  transportation  laws  of  the  country, 
that  the  railroads — the  common  carriers — now  frequently  reduce 
their  rates  for  the  accommodation  of  the  public  on  occasions  ? 

Mr.  Knapp.  Yes. 

Mr.  Richardson.  And  everybody  is  allowed,  whether  they  are 
going  on  the  business  of  that  particular  occasion  or  not,  to  ride 
under  that  reduced  rate.  Don't  you  believe  that  this  power  that 
you  ask  for  an  extension  of  would  in  its  effect  make  rigid  the  rate; 
there  would  be  no  such  elasticity  as  has  been  going  on? 

Mr.  Knapp.  I  don't  think  so.  and  I  don't  see  why  it  should  be  so. 

Mr.  Richardson.  Why  would  a  railroad  want  to  reduce  a  rate 
to  accommodate  the  pubUc  on  a  certain  occasion  when,  after  it 
reduced  it,  it  could  not  go  back  to  the  same  rate  again  unless  it  gave 
thirty  days'  notice  to  the  commission  ? 

Mr,  Knapp.  It  has  to  now  give  thirty  days'  notice. 

Mr.  Richardson.  Then  it  would  never  change  in  accommodation 
to  the  pubUc  ? 

Mr.  Knapp.  It  does  not  happen  now.  The  commission  has  made 
regulations  imder  its  present  authority  for  pretty  much  every  kind 
of  excursion  rates. 


Digitized  byVjOOQlC 


1212  BILLS  AFFECTING  INTEB6TATE  OOMMEBCE. 

Mr.  Richardson.  But  you  never  have  had  any  authority,  as  I 
understand  it,  when  a  railroad  gives  the  thirty  days  required  by  the 
statute  that  it  is  going  to  increase  a  rate,  to  review  that  before  it 
goes  into  effect  under  the  present  law,  have  you  ? 

Mr.  Knapp.  We  probably  haven't  that  autnority,  at  least  that  is 
my  opinion. 

Mr.  Richardson.  You  practically  have  never  exercised  it,  have 
you? 

Mr.  Knapp.  I  think  not. 

Mr.  Richardson.  And  for  that  reason  this  bill  is  undertaking  to 
make  that  a  law? 

Mr.  Knapp.  No;  I  don't  so  understand  it  at  all.  It  simply  gives 
the  commission  authority,  when  complaint  is  made,  or  when  by  reason 
of  its  general  knowledge  it  believes  that  such  action  ought  to  be  taken 
(and  the  rate  is  advanced)  the  power  to  postpone  the  taking  effect 
of  that  advance  for  sixty  days  more  until  the  commission  citn 
investigate  it. 

Mr.  Richardson.  But,  then,  this  bill  goes  still  further,  as  J  under- 
stand it — and  if  I  am  not  right  I  know  you  will  correct  me — and 
says  that  if  at  the  end  of  that  sixty  days,  after  the  rate  should  have 
gone  into  effect  otherwise,  you  have  not  reached  the  decision,  the 
rate  goes  into  effect  anyway.     Wliat  is  your  opinion  as  to  that  ? 

Mr.  Knapp.  For  one  reason,  undoubtedly,  to  in  effect  require  the 
commission  to  act  with  promptness  in  disposing  of  these  questions; 
not  suspend  a  rate  or  prevent  a  rate  advance  by  the  exercise  of  power 
equivalent  to  an  injunction  and  then  delay  an  investigation  mdefi- 
mtely. 

Mr.  Kennedy.  I  want  to  ask  you  about  the  operation  of  section  2 
of  the  Hepburn  law.  There  were  some  decisions  of  the  commission 
made  with  reference  to  import  rates  which  I  understand  were  reversed 
by  the  courts,  were  they  not,  under  the  operation  of  section  2,  which 
is  amended  by  section  2  of  the  Mann  bill,  the  import  rate  ? 

Mr.  Knapp.  The  commission  held  originally,  before  I  became  a 
member  of  it,  that  this  law,  and  the  commission  appointed  to  admin- 
ister it,  had  no  extraterritorial  jurisdiction,  and  tncrefore  an  import 
rate  less  than  the  domestic  rate  from  the  same  port  was  in  violation 
of  the  act  to  regulate  commerce.  The  Supreme  Court  held  differently; 
that  the  law  did  not  mean  that. 

Mr.  Kennedy.  One  of  the  cases  was  a  case  on  a  shipment  from  New 
Orleans  to  Dallas,  Tex.  Do  you  remember  what  the  import  and 
domestic  rates  were  ? 

Mr.  Knapp.  If  you  refer  to  the  old  import  rate  case,  that  case 
involved  the  difference  between  import  and  domestic  rates  through 
the  port  of  New  Orleans  to  interior  destinations. 

Mr.  Kennedy.  The  rate  on  100  pounds  of  freight  from  a  port  in 
Germany  to  Dallas,  Tex.,  as  I  remember,  was  33  cents.  The  rate  over 
the  same  line  on  the  same  character  of  goods  was  something  Uke  65 
cents,  carrying  American  goods  part  way  over  the  same  line.  The 
commission  held  that  that  was  an  unfair  discrimination  and,  as  I 
understand  it,  the  Supreme  Court  reversed  that  because  of  the  pres- 
ence in  section  2  of  tne  words  *' under  substantially  similar  circum- 
stances and  conditions.''  They  reversed  it  on  the  ground  that  an 
import  shipment  was  not '  'under  substantially  similar  circumstances" 
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as  a  domestic  shipment.  Now,  what,  in  your  judgment,  would  be  the 
operation  of  section  2  in  the  Mann  bill  if  passed  ? 

Mr.  Knapp.  As  I  understand  it,  it  is  intended  to  prevent  an  import 
or  an  export  rate  lower  than  the  domestic  rate  from  or  to  the  same 
port. 

Mr.  Kjinnedy.  Now,  have  there  been  many  complaints  come  before 
the  commission  on  account  of  these  lower  import  rates  ? 

Mr.  Knapp.  Oh,  yes;  the  commission  has  had  a  good  many 
complaints. 

Mr.  Kjinnedy.  I  would  like  to  have  you  state  for  the  benefit  of 
the  committee  what  the  railroads  are  doing  generally  in  that  regard. 
if  that  matter  has  come  officially  to  the  attention  of  the  commission  ! 

Mr.  Knapp.  Generally  the  import  rate  from  a  port  to  a  given 
interior  destination  is  less  than  the  domestic  rate  on  the  same  articles 
from  the  same  port  to  the  same  destination,  the  difference  varying 
greatly  with  different  articles  and  different  destinations.  In  some 
cases  the  difference  is  very  sUght,  while  in  other  cases  it  is  very  great. 

Mr.  Kennedy.  Does  your  commission,  in  considering  these  rates, 
take  into  consideration  the  competition  that  there  is  between  manu- 
facturers and  producers  as  well  as  the  competition  between  railway 
lines? 

Mr.  Knapp.  Yes;  we  take  into  consideration  every  fact  and  cir- 
cumstance which  has  a  proper  bearing  upon  the  question  to  be 
determined. 

Mr.  Kennedy.  Now,  out  of  some  data  that  I  received  from  your 
secretary  I  learn  that  the  railroads  are  making  a  rate  now  on  iron  ore 
from  New  York  to  Pittsburg  $1.20  per  ton  below  the  rate  that  a 
Grerman  would  have  to  pay  on  the  same  imported  iron  ore  to  Pittsburg. 

Mr.  Knapp.  That  may  be  the  fact.  I  have  not  had  occasion  to 
examine  the  case. 

Mr.  Kennedy.  Don't  you  think  that  there  ought  to  be  vested  in 
some  commission  power  to  correct  that  ? 

Mr.  Knapp.  I  do. 

Mr.  Kennedy.  Has  your  commission  thought  out  any  way  in 
which  this  language  in  section  2  of  the  Hepburn  bill  ought  to  be 
amended  in  that  regard  ? 

Mr.  Knapp.  Well,  I  am  not  prepared  to  say  what  the  commission 
as  a  body  would  officially  recommend  in  that  regard. 

Mr.  Kennedy.  I  represent  a  district  that  makes  a  great  deal  of 
pottery.  You  know  aoout  the  way  in  which  imported  pottery  is  dis- 
tributed in  this  country  on  import  rates  as  compared  with  the  domestic 
rates  for  distributing  our  pottery  ? 

Mr.  Knapp.  Well,  now,  that  is  an  article  which  very  well  illustrates 
this  whole  situation,  and  if  it  be  your  pleasure,  I  would  like  to  take  a 
moment  to  discuss  it. 

The  Chairman.  It  is  very  important  and  we  would  like  to  hear  you. 

Mr.  Knapp.  Very  large  quantities  of  crockery  are  made  in  this 
country,  in  New  Jersey  and  in  the  vicinity  of  New  York,  and  a  very 
large  amount  of  crockerjr  is  imported  from  foreign  countries.    This 

I>rovision  in  the  Mann  bill  would  prevent  a  road  from  making  any 
ower  rate  on  the  imported  crockery  than  it  makes  on  the  domestic 
crockery  from  the  same  point  to  the  same  interior  destination.  Now, 
take  the  Pennsylvania  Railroad  as  one  of  the  great  lines  leading  out 
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of  New  York.  I  will  assume  that  of  the  total  crockery  which  that 
road  carries,  say  to  Chicago,  90  per  cent  of  it  is  domestic  and  10  per 
cent  imported. 

Now,  suppose  this  bill  becomes  a  law,  what  will  the  Pennsylvania 
Railroad  do;  what  must  it  do  ?  Advance  its  import  rate  to  its  domes- 
tic rate,  because  it  can  not  afford  to  reduce  its  domestic  rate  to  the 
import  rate.  The  loss  of  net  revenue  by  the  reduction  of  its  domestic 
rate  might  exceed  its  gross  revenue  or  its  import  traffic,  and  it  could 
do  nothing  else  than  advance  its  import  rates  to  the  domestic  basis. 
And  for  another  reason:  Crockery  is  in  a  class  with  many  other 
articles,  and  the  rates  on  the  different  classes  bear  certain  relations 
to  each  other.  If  the  Pennsylvania  Railroad  reduces  its  domestic 
rate  on  crockery,  there  is  perhaps  no  reason  why  it  should  not  be 
required  to  reduce  correspondingly  upon  scores  of  other  articles.  But 
the  Canadian  Pacific,  leadingfrom  the  port  of  Montreal,  can  reduce  its 
domestic  rate  to  the  import  rate  because  it  has  no  domestic  crockery 
to  carry.  The  Baltimore  and  Ohio  can  reduce  its  domestic  rate  to 
the  import  rate  because  it  has  no  domestic  crockery  to  carry  from  the 
city  of  Baltimore.  The  Chesapeake  and  Ohio  and  the  Norfolk  and 
Western  can  reduce  their  domestic  rates  to  their  import  rates  because 
they  have  no  domestic  crockery  to  carry.  The  Illinois  Central  can 
reduce  its  domestic  rate  to  its  import  rate  from  the  port  of  New 
Orleans  because  it  has  no  domestic  crockery  to  carry,  ancl  its  domestic 
rates  are  only  paper  rates.  What  is  the  result  then?  The  crockery 
all  comes  in  through  Montreal  or  Baltimore  or  Newport  News  or  New 
Orleans,  and  the  fmal  outcome  is  that  you  simply  transfer  some  of  Jthe 
traffic  from  the  trunk  lines  now  carrying  it  from  New  York  to  the 
lines  leading  from  these  outports  and  the  crockery  gets  into  the 
country  on  exactly  the  same  rate  as  now. 

Mr.  Kennedy.  But  now,  under  the  present  regime,  our  great  fac- 
tories are  lying  along  a  set  of  lines  that  the  present  practice  practically 
puts  under  no  obligation  to  them  in  this  great  scheme  of  competition 
and  help.     Why  should  not  the  Pennsylvania  road  be  the  natural  ally    . 
of  factories  along  its  line? 

Mr.  Knapp.  It  should  be. 

Mr.  Kennedy.  To  enter  into  competition  as  an  ally  of  theirs,  with 
American  factories  in  Germany  and  France  that  have  other  lines 
available  for  their  shipments. 

Mr.  Knapp.  Don't  misunderstand  me  and  suppose  that  I  aln  in 
synipathy  with  the  present  situation.     I  deplore  it  as  much  as  you  do. 

Mr.  Kennedy.  I  nope  you  are  not. 

Mr.  Knapp.  I  am  only  suggesting  that  the  method, of  correction 
attempted  by  this  bill  would,  I  think,  be  ineffectual. 

The  Chairman.  Referring  to  the  illustration  that  you  gave.  As 
I  recall  the  import  rate  cases,  about  the  strongest  argument  that  was 
made  in  favor  of  the  decision  that  was  afterwards  rendered  by  the 
court  in  the  Illinois  Central  Railroad  case,  was  that  that  would  pre- 
vent them  from  doing  the  very  thing  which  you  say  this  construction 
would  permit  them  to  do ;  that  is  to  say,  if  they  could  charge  a  lower 
rate  on  import  goods,  they  could  get  a  part  of  this  crockery  business, 
or  other  business  by  way  of  New  Orleans;  whereas  if  they  charge  no 
less  than  they  charge  on  the  domestic  business,  they  would  be  entirely 
cut  out  of  that  cutthroat  business  which  was  brought  by  the  way  of 
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New  York  City  and  which  they  wished  to  bring  by  the  way  of  New 
Orleans. 

Mr.  Ej^app.  That  may  be;  a  given  road,  as  to  an  article  from 
another  nort  than  New  York,  might  be  in  the  same  situation  that  I 
suggestea  the  Pennsylvania  would  be  in  from  New  York;  that  it 
would  go  out  of  the  import  business  by  advancing  the  import  rate 
to  the  domestic  rate. 

The  Chairman.  Don't  your  aigument  go  to  the  question  of  the 
whole  rate  business  for  the  whole  United  States;  that  is,  the  situation 
arising  between  two  roads  where  one  has  a  certain  industry  upon  it 
alone  and  when  another  has  not  ? 

Mr.  Knapp.  Within  certain  limits;  yes. 

Mr.  Kennedy.  And  the  road  ought  to  be  the  natural  ally  of  fac- 
tories along  its  line;  and  if  foreign  factories  compete  with  them  in 
this  country  they  ought  to  be  required,  in  my  judgment,  to  carry 
the  American  goods  as  cheaply  as  they  do  the  foreign. 

Mr.  Stevens.  Even  though  it  confiscates  the  property  of  a  railroad  ? 

Mr.  Kennedy.  It  would  not  confiscate  the  property  of  a  railroad. 
Would  it  be  any  loss  of  a  profit  for  the  railroaas  to  carry  pottery 
made  in  New  Jersey  and  in  the  Middle  West  for  the  same  rate  that 
they  carry  the  imported  pottery  ? 

Mr.  Knapp.  Well,  I  assume  that  the  cost  to  the  railroad  is  practi- 
cally the  same  in  one  case  as  in  the  other. 

Mr.  Adamson.  According  to  your  illustration  a  general  reduction 
throughout  the  country  might  be  entirely  at  the  expense  of  the 
Pennsylvania  Railroad  Company  and  hurt  nobody  else. 

Mr.  Knapp.  As  I  said,  the  ultimate  outcome  would  be  that  the 
crockery  would  come  in  through  other  ports  than  New  York  at  the 
same  rate  it  does  now,  and  the  Pennsylvania  would  not  have  any  to 
cany. 

Mr.  Stevens.  In  other  words,  our  section  of  the  Central  States, 
the  Mississippi  Valley,  uses  a  large  amount  of  crockery  and  produces 
none.  If  Mr.  Kennedy's  argument  prevailed,  why  would  not  the 
eflFect  be  that  we  would  import  crockery  either  by  the  way  of  New 
Orleans  or  by  the  way  of  the  Great  Lakes  over  the  Canadian  Pacific, 
and  we  would  not  use  domestic  crockery  at  all,  or  very  Uttle? 

Mr.  Knapp.  Well,  the  commercial  effect  you  can  estimate  just  as 
well  as  I  can.     I  am  simply  speaking  of  the  transportation  effect. 

Mr.  Stevens.  That  would  oe  the  transbortation  effect.  The  Cana- 
dian Pacific  would  do  their  business  on  tne  north,  the  Illinois  Central 
and  the  Frisco  lines  would  do  the  business  on  the  south,  instead  of 
its  coming  through  the  trunk  lines  of  the  East. 

Mr.  Knapp.  That  might  happen. 

Mr.  Kennedy.  And  the  Pennsylvania  Company  would  be  com- 
pelled, if  it  wanted  to  get  any  of  that  crockery  trade  in  the  Middle 
West,  to  be  the  ally  or  the  factories  along  its  line  in  that  general 
scheme  of  competition. 

Mr.  Knapp.  It  might  be  such  a  reduction  of  its  domestic  rates  as 
would  deprive  it  of  abiUty  to  pay  dividends. 

The  Chairman.  That  is  on  the  theory  that  competition  between 
railroads  is  liable  to  drive  them  into  bankruptcy.  Don't  you  think 
that  competition  between  railroads  is  rather  desirable,  what  little  we 
have  of  it  ? 
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Mr.  Knapp.  But  I  am  not  saying  that  even  under  the  present  Uw 
we  do  not  get  some  benefit  from  raihroad  competition. 

Mr.  Kennedy.  You  do  not  think  that  tne  commission  in  this 
matter  ought  to  have  conferred  upon  it  the  power  to  make  rates^  and 
that  rates  ought  to  be  made  with  reference  to  the  public  policy  as 
clearly  declared  in  our  tariff  bill  ?  Railroads  are  now  nullifying  our 
tariff  bill. 

Mr.  Knapp.  Not  because  they  want  to,  but  in  a  given  instance 
because  they  have  to  or  not  carry  the  business. 

Mr.  Kennedy.  Ought  they  to  be  permitted  to  ? 

Mr.  Knapp.  Let  us  see;  take  another  illustration.  When  we  inves- 
tigated the  matter  these  were  the  facts:  The  rate  on  plate  glass  from 
Boston  to  Chicago  is  50  cents.  There  is  a  through  rate  from  Belgium 
to  Chicago  of  40  cents 

The  Chaibman.  Do  you  think  that  is  fair  ? 

Mr.  Knapp.  That  is  not  the  question  now. 

The  Chaibman.  Yes 

Mr.  Knapp.  Just  one  moment.  Out  of  which  the  domestic  carrier 
at  tne  time  we  investigated  the  matter  got  25  cents;  and  we  had  the 
manager  of  the  domestic  line  before  us  and  said:  *'Why  do  you  do 
this?  ^'Well/'  he  said,  ^'I  do  not  want  to;  it  is  an  outrage;" — I  use 
his  own  words — *'but  what  am  I  going  to  do?  There  is  a  through 
rate  from  Belgium  to  Chicago  by  New  Orleans  and  the  Illinois  Central 
of  35  cents.  If  I  put  up  my  rate  on  plate  glass  to  the  domestic  rate  it 
will  all  go  througn  New  Orleans;  it  won't  benefit  any  shipper  along 
my  line  to  have  me  go  out  of  the  import  business.' ' 

The  Chairman.  And  that  is  the  natural  competition  that  comes 
from  \^ater  lines.  Are  not  the  people  of  the  country  entitled  to  th# 
benefit  of  that  natural  competition  so  that  railroads  may  have  som« 
competition  ? 

Mr.  Knapp.  Well,  Mr.  Mann,  it  might  be  argued,  although  it  is  not 
a  question  for  me  to  decide  or  express  an  opinion  about,  that  the 
consimiers  of  the  country  are  benefited  by  railroad  rates  which  in 
eflFect,  in  many  cases,  practically  nuUify  our  tariff  laws. 

Mr.  Kennedy.  With  that  operation  upon  the  part  of  the  railroad, 
it  would  be  cheaper  to  own  a  factory  to  supply  the  markets  of  this 
country  from  outside  of  the  coimtry,  wouldn  t  it? 

Mr.  Knapp.  I  don't  know;  it  might  be. 

Mr.  Kennedy.  Do  you  know  whether  or  not  this  discrimination  is 
going  on  as  to  all  the  products  of  the  factories  of  New  England  ? 

Mr.  Knapp.  I  don't  think  so,  as  to  all  of  them. 

Mr.  Kennedy.  Have  you  dug  down  into  any  species  of  traffic  where 
it  does  not  exist  ? 

Mr.  Knapp.  I  have  not  been  looking  for  it;  I  don't  know. 

Mr.  Kennedy.  Now,  the  same  thing  applies  to  the  export  trade. 

Mr.  Knapp.  You  have  opened  up,  as  you  are  aware,  a  very  large 
question. 

Mr.  Kennedy.  I  know  it  is  a  big  question. 

Mr.  Knapp.  A  question  of  public  policy. 

Mr.  Kennedy.  As  a  matter  of  fact,  foodstuffs  now  can  be  trans- 
ported from  the  Middle  West  and  be  sold  cheaper  in  the  principal 
cities  of  Europe  than  they  are  now  sold  in  our  eastern  cities,  and  the 
cost  of  placing  them  in  Washington  is  greater  than  it  is  in  Berlin, 
London,  or  Paris. 
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Mr.  Adamson.  I  suppose  that  is  no  more  remarkable  than  that 
the  output  of  certain  manufactories  is  sold  cheaper  over  there. 

Mr.  Kennedy.  The  railroad  rates  will  permit  them  to  be. 

Mr.  Knapp.  Let  us  look  for  a  moment  at  the  export  situation.  At 
the  present  time  I  think  the  export  rate  on  grain  to  New  York,  say 
from  Chicago  as  a  typical  point,  is  2  cents  a  hundred  pounds  less 
than  the  domestic  rate.  That  is  approximately  the  diflFerence 
which  usually  prevails  between  domestic  and  export  rates  on  grain 
through  the  port  of  New  York.  The  export  rate  from  the  Middle 
West  and  Galveston  must  be  low  enough  so  that  added  to  the  steamer 
rate  from  Galveston  to  some  foreign  destination,  which  would  be 
more  than  the  steamer  rate  from  New  York,  will  make  a  through  rate 
practically  the  same  or  a  little  less  in  order  to  let  any  grain  go  out 
through  Galveston. 

Mr.  Stevens.  And  the  same  through  Montreal  ? 

Mr.  Knapp.  Yes.  Now,  the  export  rate  on  grain  to  Galveston  is 
only  half  the  domestic  rate  to  Galveston. 

Mr.  Kennedy.  At  times  like  this,  don't  you  think  it  would  be  a 
good  thin^  to  have  vested  in  your  commission  power  to  stop  that 
sort  of  thing  ?  Is  there  any  public  policy  at  this  time  that  would 
permit  the  railroads  to  be  distributing  foodstuffs  to  all  the  world 
cheaper  than  they  are  doing  it  at  home  to  their  own  people  ? 

Mr.  Knapp.  But  the  railroads  from  Kansas  City  to  Galveston  wiD 
say,  "It  is  no  advantage,  no  possible  advantage,  to  the  people  of 
Texas  to  have  me  go  out  of  the  export  business. 

•Mr.  Adamson.  We  might  repeal  all  duties  on  foodstuflFs  to  try  the 
effect  it  would  have  for  a  few  months. 

Mr.  Knapp.  And  they  say,  "I  must  make  this  lower  rate  or  go 
out  of  business.'' 

Mr.  Stevens.  That  would  be  confiscation  of  property,  and  they 
would  go  into  the  hands  of  a  receiver  in  sixty  days.  Another  point: 
Have  not  complaints  been  repeatedly  made  u)  your  commission  that 
the  export  business  on  the  Pacific  coast  to  Asia  has  been  eliminated 
because  of  the  existence  of  the  requirement  of  filing  schedules  of 
rates  for  the  domestic  part  of  the  rate,  and  the  fact  that  thirty  days' 
notice  is  necessary  to  be  given  ? 

Mr.  Knapp.  I  think  that  that  charge  has  been  made,  but  it  is  not 
founded  in  fact. 

Mr.  Stevens.  Is  not  the  complaint  made  that  a  tramp  ship  can 
make  an  agreement  with  a  domestic  line  exporting  cotton,  or  what- 
ever it  may  be,  and  that  by  means  of  any  sort  of  a  rate,  in  order  to 
get  a  cargo,  can  get  the  business;  and  that  a  domestic  through  rate 
should  be  made  over,  say,  the  Pacific  Mail  and  the  Southern  Pacific  ? 

Mr.  Knapp.  The  commission  has  simply  held,  and  as  to^  the  cor- 
rectness of  its  conclusion  in  that  regard  I  have  not  the 'slightest 
doubt,  that  it  has  no  jurisdiction  over  the  ocean  carriers.  All  it  has 
said  is,  ''You  are  free  to  initiate  your  own  rates;  you  may  make  as 
much  difference  as  you  choose,  in  the  first  instance,  between  your 
domestic  rate  to  a  port  and  your  export  rate  to  that  same  port.  All 
we  ask  is  that  you  put  in  your  larin  what  you  charge  in  both  cases." 
And  we  have  said  finrther,  ''In  the  exercise  of  discretion,  which  we 
have  under  the  sixth  section  of  the  law,  we  won't  require  you  to 
give  thirtv  days'  notice  of  changes  in  your  export  ratei;  you  may 
advance  them  on  ten  days'  notice  and  reduce  them  on  three." 
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Mr.  Stevens.  Is  that  a  general  order,  or  do  they  have  to  have 
special  permission  ? 

Mr.  Knapp.  I  think  we  have  a  general  order  as  to  the  Pacific  coast 
ports.  The  carriers  to  the  Atlantic  ports  don't  have  any  trouble. 
They  .make  their  rate  to  the  port  for  export,  and  they  make  their 
domestic  rate  to  the  port.  They  have  no  difficulty  m  complying 
with  the  law  and  our  r^ulations.  Now,  the  truth  about  it  is,  Mr. 
Stevens,  that  certain  transcontinental  lines  don't  want  the  public 
to  know  how  much  less  thej;  get  out  of  business  to  the  Orient  than 
they  get  out  of  the  same  business  to  the  Pacific  coast. 

Mr.  Stevens.  And  rather  than  give  information,  they  abandoned 
the  oriental  business;  that  is  the  situation,  is  it? 

Mr.  Knapp.  That  may  be  so;  but  to  hold  the  commission  respon- 
sible for  it  is  altogether  unfair. 

Mr.  Stevens.  No;  if  that  situation  exists,  then  it  is  not  the  com- 
mission who  would  be  responsible  for  enforcing  the  law,  but  Congress 
for  bringing  the  law  into  existence.     That  is  the  point,  isn't  it? 

Mr.  Knapp.  Yes. 

Mr.  Stevens.  If  that  is  the  situation,  if  it  has  reduced  our  oriental 
export  as  it  has  been  reduced,  the  fault  is  with  Congress  and  not 
with  the  commission. 

Mr.  Knapp.  I  feel  very  confident  in  saying  that  it  is  not  with  the 
commission. 

Mr.  Stevens.  But  this  situation  exists.  The  exports  have  been 
reduced  tremendously;  probably  60  per  cent. 

Mr.  Knapp.  So  I  suppose  they  have  through  the  Atlantic  poits 
also. 

Mr.  Stevens.  The  trade  has  fallen  off,  to  the  great  disadvantage 
of  this  country.  Our  water  carriers  on  the  Pacific  are  not  doing  the 
business,  or  have  gone  out  of  business,  and  the  claim  has  been  made 
and  presented  to  your  commission,  as  well  as  to  the  Congress,  that 
it  is  caused  by  the  requirement  to  file  their  rates. 

Mr.  Kennedy.  Mr.  Hill,  in  a  magazine  article  not  long  ago,  said 
that  it  would  be  impossiole  to  get  trade  in  the  Orient  for  wheat 
unless  they  could  put  our  wheat  into  China  lower  than  it  was  sold  at 
home.  He  remarked  that  the  Chinese  would  not  eat  our  wheat, 
but  would  continue  to  eat  their  rice.  Do  you  think  the  American 
railroad  ought  to  be  permitted  to  distribute,  as  a  distributer,  this 
whole  thing  on  the  face  of  the  earth  ?  What  reason  exists,  in  good 
policy,  why  the  railroads  should  be  carrying  and  distributing  for 
foreign  countries  cheaper  than  they  carry  and  distribute  at  home  ? 

Mr.  Knapp.  They  would  answer  that  they  don't  do  that  unless 
they  have  to  to  get  the  business. 

Mr.  Kennedy.  But  they  would  get  business  if  they  carried  it  to 
Washington;  we  would  eat  more  down  here  if  we  could  get  it  a  little 
cheaper. 

Mr.  Stevens.  But  transcontinental  lines  do  not  run  to  Washington. 

Mr.  Adamson.  They  made  the  same  answer  in  regard  to  exports  of 
manufactured  articles. 

The  Chairman.  Don't  you  think  it  intolerable  to  have  freight 
shipped  from  Rome,  say,  to  Chicago,  by  the  way  of  New  Orleans,  for 
a  less  freight  rate  than  if  ^hipped  from  New  York  City  to  CSricagot 

Mr.  Knapp.  I  do. 
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The  Chairman.  Isn't  there  some  way  by  which  we  can  remedy 
that  condition  ? 

Mr.  Knapp.  I  hestitate  to  advance  my  personal  views. 

The  Chairman.  Well,  it  may  be  that  you  are  not  representing  the 
commission.    WiU  you  give  us  your  personal  views,  then  ? 

Mr.  Knapp.  I  can  see  only  one  way  to  deal  with  this  problem, 
which  is  one  of  great  magnitude  and  of  vast  importance  and  full 
of  complexity.  The  difficulty  to-day,  as  the  railroads  claim,  is  that 
thev  are  not  permitted  to  agree  with  each  other  and  establish  just 
ancl  reasonable  diflFerential  rates  on  import  and  export  traffic  to  and 
from  the  various  ports.  I  think,  by  the  way,  that  import  and 
export  traffic  can  be  differentiated,  and  reasons  that  apply  to  one 
do  not  apply  to  the  other.  There  mav  be  excellent  economic  reasons 
based  in  sound  public  policy  for  allowing  export  rates  which  are 
lower  than  domestic  rates,  but  when  it  comes  to  such  wide  differences 
on  import  rates,  which  not  only,  in  instances,  nullify  our  protective 
tariff  on  the  article,  but  subject  our  domestic  producers  to  most 
serious  competition — sometimes  fatal  competition — it  is  a  very  differ- 
ent situation. 

The  Chairman.  In  reference  to  nullifying  the  tariff,  I  would  like  to 
suggest  to  you  that  one  of  the  reasons  given  for  maintaining  or 
increasing  the  tariff  on  some  thingrs  has  been  that  very  discrimination. 

Mr.  Knapp.  I  am  perfectly  willing  to  disclose  my  plans  for  dealing 
with  this  situation.  I  would  give  the  railroads  the  right  to  agree 
with  each  other;  and  it  all  comes  down  at  last  to  a  question  of 
differentials  through  the  different  ports.  Personally  I  see  no  reason 
why  the  import  rates  through  the  port  of  New  York  should  be  less 
than  the  domestic  rates.  New  York  is  the  great  commercial  center. 
It  is  the  place  to  which  all  the  steamships  come  from  all  lands;  it  is 
the  place  to  which  many  railroads  go.  It  is  the  money  market,  and 
the  great  businesses  of  the  country  are  largely  controlled  there. 

Mr.  Adamson.  It  is  almost  large  enough  to  get  along  without 
further  help,  so  that  we  might  be  able  to  give  some  attention  to 
other  parts  of  the  country. 

Mr.  Knapp.  But  the  import  rate  through  the  out  ports,  Uke  Balti- 
more, Newport  News,  NoriFolk,  Pensacola,  Mobile,  New  Orleans,  and 
Galveston,  must  be  less  than  the  domestic  rate  in  justice  to  the  rail- 
roads and  the  public  alike;  and  it  comes  at  last,  as  1  say,  to  making  a 
K roper  set  of  differentials,  which  will  fairly  distribute  the  traffic  as 
etween  the  different  ports  and  the  different  rail  carriers,  and  keep  the 
rates  as  nearly  as  we  can  up  to  the  level  of  the  domestic  rates. 

Mr.  Kennedy.  Then  there  ought  to  be  somewhere  vested  a  dis- 
cretion to  control  that  matter,  ought  there  not  ? 

Mr.  Knapp.  Yes,  I  think  so. 

Mr.  Kennedy.  All  the  power  of  the  commission  was  taken  away 
by  the  action  of  the  coiuts  in  construing  section  2  of  the  Hepburn 
law. 

Mr.  Knapp.  Not  section  2  of  the  Hepburn  law;  the  Hepburn  bill 
did  not  change  section  2.  « 

Mr.  Kjbnnedy.  lection  2  of  the  original  act  ? 

Mr.  Adamson.  "Similar  circumstances  and  conditions.*'  I  un- 
derstand you  favor  retaining  those  words  at  all  events,  no  mattet 
which  direction  these  bills  t^e. 
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Mr.  Knapp.  What  I  have  in  mind  may  be  illustrated  by  the  export 

frain  situation.  Grain  furnishes  a  large  volume  of  traffic  whidi  is 
andled  on  very  narrow  margins.  But  slight  difference  in  the  cost 
of  moving  it  to  the  foreign  destination  wifl  determine  the  route  it 
takes.  Is  has  been  testified  to  before  the  commission  that  a  dif- 
ference as  small  as  one-eighth  of  a  cent  a  bushel  will  determine 
whether  the  wheat  shall.be  shipped  through  Baltimore  or  New  York. 
Now,  on  account  of  the  disadvantages  of  the  outports,  the  compara- 
tively infrequent  number  of  sailings  from  those  ports,  the  very  small 
ship  tonnage  from  those  ports  in  comparison  with  New  York,  and 
the  greatly  less  number  of  foreign  destinations  reached  through  thoee 
ports,  the  through  rate  must  ordinarily  be  a  little  less  through  the 
outports  than  through  New  York  in  order  to  attract  the  business; 
in  other  words,  you  must  balance  the  commercial  advantages  of  New 
York  by  some  slight  transportation  advantage  through  the  other 
ports  in  order  to  distribute  the  business. 

Mr.  Stevens.  Right  on  that  point,  if  you  attempt  to  make  a  rigid 
rate  or  attempt  to  force  an  agreement  with  import  differentials,  don't 
you  necessarily  force  a  larger  volume  of  imports  to  the  north  through 
Montreal  and  south  through  New  Orleans  and  Galveston  and  lai^er 
volume  of  exports  through  the  same  ports,  thereby  increasing  the 
number  of  ships  and  the  ability  of  those  ports  and  decreasing  the  ships 
and  ability  of  the  Atlantic  ports  accordingly  ? 

Mr.  Knapp.  That  would  all  depend  upon  the  differentials. 

Mr.  Stevens.  But  how  are  you  going  to  force  the  Canadian  Pacific 
on  the  north  and  the  Kansas  City  Southern  or  the  Missouri,  Kansas 
and  Texas  on  the  south  to  make  differentials  so  that  the  Pennsylvania 
Railroad  can  get  business  ?  You  can't  do  it  unless  you  have  govern- 
ment ownership  on  the  one  side  or  government  guarantee  on  the  other. 

Mr.  Knapp.  Or,  since  the  Canadian  road  operates  partly  in  a  for- 
eign country,  we  could  prevent  it  from  entering  into  ruinous  compe* 
tition  with  our  domestic  lines. 

Mr.  Stevens.  But  you  can  not  prevent  them  from  saihng  on  the 
Lakes? 
•    Mr.  Knapp.  No. 

Mr.  Stevens.  It  can  not  be  done. 

Mr.  Kennedy.  But  it  has  to  get  its  traflBc  to  the  Lakes  by  passing 
over  roads  in  our  country  ? 

Mr.  Knapp.  Take  most  commercial  articles,  Mr.  Stevens,  the  dis- 
ability of  the  port  of  Montreal,  shut  up  some  months  in  the  vear  by 
the  ice,  and  for  other  reasons,  would,  I  think,  prevent  the  bulk  of  the 
traffic  ever  going  through  that  port,  or  any  inordinate  share  of  it,  if 
the  rates  through  the  other  ports  were  fairly  adjusted  to  each  other. 
Besides,  I  think  this  is  true,  that  the  Canadian  Pacific  or  the  Grand 
Trunk,  like  our  domestic  roads,  have  many  relations  with  each  other; 
many  things  the^  want  of  each  other;  they  have  an  influence  upon 
each  other  in  adjusting  rates,  and  there  is  not  the  disposition  to  cut 
each  other's  throats  all  the  while;  and  they  can,  if  they  have  the 
authority  of  law,  agree  upon  rates  which  probably  would  be  fairly 
satisfactory  to  them. 

The  Chairman.  You  don't  think  there  is  any'real  danger  of  the 
railroads  going  into  bankruptcy  through  ruinous  competition,  do  J0m  I 

Mr.  Knapp.  I  hope  not. 
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Mr.  TowNSEND.  You  started  in  to  express  an  individual  opinioBi 
with  the  understanding  that  it  is  your  mdividual  opinion,  and  fma 
have  suggested  that  one  remedy  perhaps  might  be  through  agreement. 
Have  you  any  other  suggestion  to  make  ? 

The  Chairman.  Did  the  agreement  that  you  referred  t6  have  refer* 
ence  to  an  agreement  merefy  as  to  the  rate,  or  a  pooling  provision 
as  to  freight  ? 

Mr.  Knapp.  Rates.  I  have  sometimes  thought  that  if  I  had  tht 
power  I  would  get  all  of  these  railroad  managers  together  and  I  would 
say: 

Here,  you  must  agree  on  a  fair  differential  basis  of  rates  as  between  these  different 
ports.  If  you  can  not  agree  I  will  fix  them  myself,  and  then  you  try  them  for  six 
months  or  a  year  to  see  how  they  work,  and  you  may  come  back  here  and  see  if  they 
need  readjustment. 

In  other  words,  I  beheve  it  is  possible  to  maintain  an  import  rate 
through  the  port  of  New  York  which  is  practically  the  domestic  rate, 
and  with  differences  through  the  other  ports  materially  less  than  now 
prevail,  and  that  I  think  is  about  all  you  can  do,  and  all  that  is  in  the 
mterest  of  the  country  that  you  should  try  to  do. 

Mr.  Kennedy.  I  made  a  study  of  import  rates  as  compared  with 
domestic  rates  on  pottery,  and  the  rate  from  Liverpool,  England,  to 
Chicago  is  substantially  tne  same  as  from  Liverpool  on  the  Ohio  River 
to  Chicago  and  to  other  points  on  the  continent.  It  is  practically 
the  same  rate.  And  when  you  go  further  west  the  domestic  rate 
jumps  right  up  to  the  clouds,  excluding  our  pottery  from  the  Middle 
West.  What  was  the  occasion  for  that  wonderful  advance  in  the 
domestic  rate  beyond  Chicago  ? 

Mr.  Knapp.  I  do  not  know. 

Mr.  Kennedy.  Is  there  any  reason  unless  it  be  to  help  the  foreign 
factory  ? 

Mr.  Knapp.  Oh,  railroads  don't  make  rates  to  help  foreign  factories. 

Mr.  Kennedy.  They  used  to. 

Mr.  K^APP.  They  make  rates  to  get  business. 

Mr.  Kennedy.  They  used  to  discriminate  between  domestic  pro- 
ducers and  the  pottery  makers  that  import  their  pottery  here  from 
Americans  in  Germany  and  France  who  built  their  factories  over  there 
for  some  reason. 

Mr.  Knapp.  I  have  been  led  into  a  not  very  instructive  talk,  and 
all  I  have  meant  to  say  was,  with  the  utmost  respect,  that  I  can  not 
believe  that  the  plan  proposed  in  this  bill,  which  creates  a  hard  and 
fast  rule  that  no  export  or  import  rate  shall  be  less  than  the  domestic 
rate,  would  be  wise  legislation. 

The  Chairman.  When  I  drew  that  section  of  the  bill  it  was  not  for 
the  purpose  of  committing  myself  to  the  proposition  involved  any 
more  than  to  the  other  provisions  of  the  bill,  but  it  seemed  to  me 
that  it  was  a  matter  that  deserved  attention  from  the  legislative  body. 
Present  conditions  have  become  well-nigh  intolerable.  If  we  give  to 
the  commission  power  over  these  rates,  wouldn't  that  answer  the 
Question  as  to  the  authority  to  make  differentials,  or  would  you,  under 
tne  existing  law,  be  required  to  make  the  same  rate  on  domestic 
freight  and  imported  freight  to  the  same  point  ? 

Mr,  Knapp.  I  don't  thmk  I  care  to  say  any  more  than  I  have  upon 
that  point.     It  would  come,  of  course,  to  giving  the  commission  power 
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to  fix  the  minimum  rate.  I  think  there  is  very  much  to  be  said  in 
favor  of  that. 

Mr.  KIennedy.  Wouldn't  it  be  a  good  thing  to  fix  the  minimum 
and  to  give  the  commission  a  little  power,  at  least,  and  fix  minimum 
rates? 

Mr.  Knapp.  I  have  often  thought  so. 

Mr.  Kennedy.  In  the  case  of  railroads  where  they  compete  with 
water  carriers  ? 

Mr.  Knapp.  I  am  inclined  to 'favor  that  suggestion. 

Mr.  Adamson.  That  might  be  disturbing  something  that  Grod  made, 
as  remarked  by  some  member  of  the  committee  a  few  minutes  ago. 

Mr.  Kjenn^dy.  The  railroads  have  practically  destrojred  a  utility  of 
great  importance  that  God  made  by  discriminating  against  the  traffic 
on  the  Mississippi  River. 

Mr.  Adamson.  To  that  I  object. 

Mr.  Knapp.  It  seems  plain  to  me  that  it  is  desirable.  It  is  in  the 
interest  of  the  country  as  a  whole  that  this  traffic,  both  export  and 
import,  should  be  distributed,  and  whatever  plan  will  produce  the 
most  equitable  distribution  of  that  business  as  between  the  different 
lines  and  the  different  ports  and  at  the  same  time  restrain,  so  far  as 

Sracticable,  any  unreasonable  competition  as  the  result  with  our 
omestic  producers  is  a  thing  we  should  all  want  to  accomplish. 
|uMr.  Kjinnedy.  Do  you  think   that  thoroughgoing  regulation   of 
common  carriers  ought  to  give  you  power  to  stop  destructive  com- 
petition ? 

Mr.  Knapp.  Yes;  that  is  my  personal  view. 

Mr.  Kennedy.  The  conferring  upon  you  of  power  to  fix  minimum 
rates  would  enable  you  to  do  that,  wouldn't  it  ? 

Mr.  Knapp.  Apparently  it  would. 

Mr.  Stevens.  But  that  would  establish  a  system  of  rigid  rates, 
wouldn't  it,  that  would  be  practically  very  hard  to  change  in  order 
to  accommodate  business  conditions  m  the  country  ? 

Mr.  Knapp.  Yes;  but  I  understood  the  question  as  put  by  Mr. 
Kennedy  to  implv  not  the  fixing  of  a  particular  figure  from  a  given 
port  to  any  interior  destination,  but  it  would  work  out  a  percentage 
relation  or  some  other  prescribed  relation  of  rates  as  between  the 
diflFerent  ports. 

Mr.  Stevens.  But  how  could  that  be  avoided  ?  If  you  have  water 
competition,  for  example,  on  the  Lakes,  which  would  be  the  basis  of 
fixing  a  line  to  the  Central  West,  how  are  you  going  to  avoid  fixing  a 
minimum  rigid  rate  to  meet  that  competition  ? 

Mr.  Knapp.  Possibly  you  may  not  be  able  to  in  that  particular  case. 

Mr.  Stevens.  If  you  can  not  avoid  it  in  that  case,  won't  that  system 
extend  gradually  ? 

Mr.  Knapp.  It  might. 

Mr.  Stevens.  If  that  is  done,  do  you  think  that  the  people  of  this 
/  will  allow  you  to  fix  a  system  of  rates  below  wnich  they  can 
noTg?i*^^i^  products  carried  ? 

Mr.  Kn^p-  I  ft^  o^y  saying  that  there  may  be  cases  where  I 
think  it  woui4  be  wise  to  fix  a  minimum  rate. 

Mr.  KenneiF-  If  we  attempt  at  all  to  create  that  basis,  then  we 
wiU  have  to  clotli^  somebody  with  discretion  to  act  sanely  in  that 
regard. 
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Mr.  Knapp.  It  seems  to  come  to  that. 

Mr.  Baktlett.  I  want  to  ask  you  a  question  that  does  not  relate 
to  this  subject  that  is  being  discussed  now.  You  were  asked  by 
Judge  Richardson  with  reference  to  the  power  to  originate  rates,  and 
this  bill  now  under  consideration  seems  to  confer  tne  power.  Has 
the  commission  ever  given  any  consideration  to  section  13  of  the 
origmal  act,  which  provides: 

Said  commission  shall  in  like  manner  investigate  any  complaint  forwarded  by  the 
railroad  commissioner  or  railroad  commission  of  any  State  or  Territory,  at  the  request 
of  such  commissioner  or  commission,  and  may  institute  any  inquiry  on  its  own  motion 
in  the  same  manner  and  to  the  same  effect  as  though  complaint  had  been  made. 

Now,  has  the  commission  ever  investigated  or  determined  whether 
or  not  they  had  the  right  to  institute  any  inquiry  on  its  own  motion 
''in  the  same  manner  and  to  the  same  effect  as  though  complaint  had 
been  made  ? " 

Mr.  Knapp.  Thete  is  no  question  about  our  very  ample  powers 
of  investigation  under  that  provision,  and  they  have  been  frequentlv 
exercised.  The  point  is  that,  in  my  opinion,  certainly,  and  I  think 
that  is  the  view  of  most  of  my  associates,  we  can  not  make  an  order 
under  the  fifteenth  section  in  a  proceeding  instituted  upon  our  own 
motion.  We  can  investigate,  get  at  all  tne  facts,  but  we  can  not 
apply  any  remedies. 

Mr.  Bartlett.  That  has  been  the  construction  of  the  commission  ? 

Mr.  Knapp.  Yes. 

Mr.  Bartlett.  Then  the  only  amendment  necessary,  in  the  opinion 
of  the  commission,  if  it  is  decided  to  remedy  that,  is  not  to  give  you 
additional  power  to  investigate,  but  power  to  enforce  the  result  of  the 
investigation  ? 

Mr.  Knapp.  Yes;  as  is  provided  in  the  Townsend  bill. 

Mr.  Adamson.  Before  we  leave  this  question,  I  would  like  to  ask: 
In  any  event,  as  to  this  provision  you  have  been  talking  about,  you 
favor  the  conditioning  clause  under  **  substantially  siimlar  circum- 
stances and  conditions,''  and  whether  in  local  traffic  or  foreign 
.traffic? 

Mr.  Knapp.  If  I  understand  you,  that  is  what  I  would  do. 

Mr.  Adamson.  Mr.  Mann's  amendment  would  abolish  that  clause 
in  all  events. 

Mr.  Washburn.  Referring  to  section  7  of  the-  Townsend  bill,  in 
which  common  carriers  are  allowed  to  make  agreements  touching 
classifications  of  freight  and  so  on,  we  had  a  witness  here  the  other 
day,  Mr.  Pierce,  I  think,  representing  one  of  the  railroads — I  think 
the  Chicago,  Rock  Island  and  Pacific — who  stated  to  the  committee 
that  the  detail  work  required  under  this  section  would  make  it  almost 
unworkable.  He  said  that  the  meetings  between  the  railroads  were 
of  almost  daily  occurrence,  and  that  the  operation  of  this  section 
would  break  down  under  its  own  weight,  and  he  recommended  that 
all  of  the  section  be  stricken  out  after  the  word  ^'unlawful"  line  2, 
page  13.  I  would  like  to  inquire  what  vour  opinion  would  be  as  to 
that  proposition,  whether  the  detail  work  reauired  under  this  section 
would  make  it  unworkable,  or  need  to  make  it  unworkable.  His 
contention  was  that  the  agreement  would  cover  such  a  wide  area  and 
80  many  rates  that  it  would  make  the  mechanical  work  alone  almost 
overwhelming,  and  that  there  would  be  a  great  duplication  because 
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almost  substantially  all  of  the  information  would,  under  the  existing 
law,  be  in  the  possession  of  the  commission. 

The  Chaikman.  Well,  if  you  will  pardon  me,  his  position  was  that 
they  simply  file  an  agreement  to  have  the  same  rates,  and  that  would 
not  amount  to  anything,  and  if  the  agreement  included  the  rates 
that  would  be  a  duphcation  of  the  tariff  sheets. 

Mr.  Knapp.  I  feel  obliged  to  say  that  in  all  the  discussions  of  this 
subject  as  to  repealing  or  modifying  the  present  section  of  the  law, 
and  the  antitrust  law  as  well,  and  providing  for,  in  effect  sanctioning, 
certain  kinds  of  agreements  between  the  railroads,  this  has  been  the 
first  time  it  has  been  suggested  to  me  that  they  could  not  file  with 
us  copies  of  their  agreements  after  made.  I  have  discussed  this 
question  with  many  railroad  men  many  times,  and  I  never  heard  that 
point  made  before,  and  it  has  been  previously  discussed  before  this 
committee. 

Mr.  TowNSEND.  You  see  no  obstacle  in  the  way  of  filing  such  an 
agreement  as  complies  with  the  provision  ? 

Mr.  Knapp.  I  don't  in  the  least.  I  don't  appreciate  the  force  of 
the  objection.  We  provide  now  methods  under  which  the  duplica- 
tion of  tariffs  is  very  largely  avoided. 

The  Chairman.  Here  was  the  point  that  he  made:  They  have  an 
agreement  and  agree  simply  to  make  the  same  rate — the  tariff  sheet 
makers  to  make  out  the  same  rate,  and  that  would  not  amount  to 
anything  unless  it  stated  the  rate,  according  to  him — whereas  if  you 
inserted  the* rate  in  the  agreement  that  would  be  a  duphcation  of 
tariff  sheets  which  would  have  to  be  filed  ten  days  before  the  tariff 
sheet  itself  would  have  to  be  filed. 

Mr.  Knapp.  I  would  not  say  so.  If  they  file  a  memorandum  with 
us  that  thev  would  have  the  same  rates  between  certain  points,  the 
tariff  would  show  what  those  rat^s  are. 

Mr.  Knowland.  To  quote  Mr.  Pierce's  own  words: 


If  the  railroads  are  authorized  to  make  an  agreement,  and  if  they  put  the  rates  in 
and  have  the  tariffs  express  the  agreement  just  as  fully  and  effectively  as  any  other 
document  that  could  be  filed,  where  is  the  necessity  of  requiring  the  great  burden  to 
be  imposed  upon  the  railroad  companies  and  the  Interstate  Commerce  Commiflsion 
of  keeping  superfluous  documents? 

Mr.  Stafford.  He  was  there  referring  to  the  condition  that  only 
railroads  be  required  to  furnish  statements  of  rates.  There  is  no 
necessity  of  requiring  the  railroads  to  post  their  tariffs  throughout 
the  respective  stations. 

Mr.  Washburn.  Right  on  that  point,  I  would  like  to  ask  Mr. 
Knapp  if  it  would  not  reUeve  the  condition  somewhat  if  after  the 
word  'agreement"  in  hne  3,  pa^e  13,  we  were  to  insert  these  words: 
''In  such  detail  as  the  commission  may  require ?''  And  that  would 
leave  it  optional  with  the  commission  to  vary  the  requiremepts  in  a 
way  which  would  reUeve  the  railroads  of  any  unnecessary  duphca- 
tion.   Do  you  see  any  advantage  in  that  ? 

Mr.  Knapp.  I  see  no  objection  to  that,  Mr.  Washburn.  It  might 
be  well  to  give  in  that  connection,  if  the  provision  should  be  adopted, 
some  power  to  prescribe  rules  and  regulations  in  relation  to  the 
matter.  But  I  ao  think  that  the  carrier  should  be  required  to  file 
with  the  commission,  and  make  a  matter  of  record  with  the  commis- 
sion, what  they  have  agreed  to  do,  but  how  they  shall  do  it  and  how 
the  work  of  domg  it  can  be  simplified  is  quite  another  thing. 

Digitized  by  VjOOQIC 


BILiLS  AFFBGTINO  INT^ISTATE  COMMBBGB.  1225 

Mr.  Washburn.  That  may  be  left  to  the  commission  to  determine. 

Mr.  Knapp.  I  see  no  reason  why  not,  as  they  make  tariflf  regular 
tions  now. 

Mr.  TowNSEND.  Do  you  think  it  advisable  to  cut  out  the  remainder 
of  that  section? 

Mr.  Knapp.  That  would  Ucense  everything  without  making  any 
record  of  it. 

Mr.  Washburn.  But  after  the  word  ''agreement"  to  put  in  '*in 
such  detail  as  the  commission  may  require." 

Mr.  TowNSEND.  Very  well., 

Mr.  Richardson.  Don't  you  think  there  are  enough  regulations 
of  railroads  alreadv  to  insure  what  you  are  intending  to  do,  to  make 
fair  and  reasonable  rates;  and  wouldn't  you  think  it  very  well  in 
that  connection  and  paragraph,  to  stop  at  the  word  ''unlawful." 
Just  simply  say,  that  such  an  agreement  is  not  unlawful,  and  stop 
there.  And  haven't  you  got  afl  the  precautions  in  the  Hepburn 
bill,  and  the  acts  that  came  down  from  1887,  to  give  all  kinds  of 
publicity,  and  to  give  the  people  notice;  and  would  not  all  this  other 
matter  being  attached  to  it  compUcate  matters,  and  make  it  a  tedious 
matter  to  find  out  what  ought  to  be  known  ? 

Mr.  Knapp.  I  have  alresSy  stated  that  I  think  if  railroads  could 
be  given  this  right,  and  I  think  they  should  be,  they  should  be 
required  to  make  a  record  with  the  commission  of  what  they  have 
agreed  to. 

Mr.  Richardson.  That  does  it;  make  them  file  it  with  the 
commission. 

Mr.  Washburn.  I  would  like  to  ask  you  a  question  in  regard  to 
the  creation  of  this  interstate  court  of  commerce  covered  by  tne  first 
six  sections  of  the  bill.  I  understood  you  to  express  your  approval, 
and  the  approval  of  the  commission,  in  general  terms.  Am  I  to 
understand  oy  that  that  you  meant  that  if  we  were  to  have  a  court 
of  commerce  you  approved  of  its  creation  in  this  way,  subject  to  the 
suggestion  you  made,  or  that  you  and  the  commission  are  in  favor  of 
the  creation  of  the  court  as  an  independent  proposition  ? 

Mr.  Knapp.  I  have  presented  the  oflBcial  statement  of  the  com- 
mission on  that  subject.  It  would  seem  to  me  the  clear  inference 
from  that  statement  would  be  that  the  commission  does  favor  such 
a  court  if  created  in  the  maimer  suggested  by  our  memorandum. 

Mr.  Washburn.  Then  may  I  ask  you  to  outline  briefly  the  reasons 
which  have  led  the  commission  to  the  conclusion  that  the  creation  of 
this  court  is  desirable  ? 

Mr.  Knapp.  In  answer  to  your  question  I  should  like  to  be  defi- 
nitely understood  as  giving  expression  onlj  of  my  personal  views. 

I  regard  the  creation  of  a  tribunal  of  this  sort  as  highly  important. 
There  are  many  reasons  which  bring  me  to  that  conclusion.  The 
rather  fundamental  reason  is  grounded  in  the  fact  that  these  are  all 
questions  of  national  scope  and  interest.  They  are  in  no  sense  the 
local  and  isolated  Questions  which  arise  in  the  ordinary  courts.  It 
is  important  that  tnere  be  one  tribunal  of  first  instance  which  shall 
pass  upon  all  these  questions  so  that  the  determination  will  be  har- 
monious and  consistent,  and  not  as  it  is  now,  uncertain  and  con- 
flictingin  diflFerent  parts  of  the  country. 

Mr.  Richardson.  In  connection  with  your  definition,  which  I  am 
interested  in,  I  understood  you  to  state  yesterday  in  your  testimony 
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that  this  commerce  court,  in  its  chief  and  principal  functions,  should 
not  be  allowed  and  does  not  allow  such  court  to  exercise  any  greater 
authority  than  the  present  circuit  court  exercises  over  the  orders  and 
proceedings  of  the  commission. 

Mr.  Knapp.  As  to  jurisdiction,  that  is  right.  In  the  second  place, 
Mr.  Washburn,  you  would  get  real  expedition.  Now  this  is  what  hap- 
pens. We  have  what  is  cdled  the  Expediting  law.  The  commission 
makes  an  order  which  the  carriers  are  constrained  to  resist.  They  pre- 
pare and  file  a  biU  in  which  they  ask  for  an  injunction  permanently 
staying  that  order.  Then  they  makeappUcation  for  a  temporary 
stay  until  the  motion  can  be  heard.  Under  the  present  law  the 
Attorney-General  may  file  a  certificate  which  has  the  effect  of  requir- 
ing that  at  least  three  judges  in  that  circuit  in  which  the  bill  is  tiled 
shall  get  together  and  hear  that  case  in  the  first  instance.  Now,  they 
are  all  very  busy  men.  Federal  litigation  is  rapidly  increasing 
throughout  the  country,  and  their  calendars  are  crowded.  The  terms 
are  fixed  and  the  judges  assigned  to  hold  them  in  different  parts  of 
their  circuits,  and  it  is  a  very  serious  matter  for  judges  and  litigants 
if  the  judges  must  drop  all  of  their  business  and  leave  the  courts  to 
which  they  are  assigned,  and  get  together  to  hear  one  of  these  cases. 
And  delays  are  inevitable;  they  have  occurred  and  will  occur.  It  is 
not  practicable  to  get  three  circuit  judges  together  under  ordinary  con- 
ditions right  off  to  near  one  of  these  cases.  They  involve  the  examina- 
tion of  extremely  voluminous  records;  for  example,  it  was  told  to  me 
that  Judge  McPherson  stated  that  he  spent  three  months  on  the  Mis- 
souri passenger  rate  case.  In  the  next  place,  while,  as  respects  orders 
which  the  commission  now  has  authority  to  make,  the  need  of  such  a 
court  is  considerably,  perhaps  materially,  lessened  by  these  recent 
decisions  of  the  Supreme  Court,  still  our  experience  shows,  and  I 
think  that  is  to  be  tne  experience  of  the  future,  that  the  greater  part 
of  those  cases  will  not  turn  upon  Questions  of  judgment  and  discre- 
tion, but  upon  construction  oi  the  law,  the  authority  of  the  commis- 
sion, and  surely  not  far  away,  the  very  great  question  of  what  is  legal 
confiscation. 

I  had  a  statement  prepared  by  our  solicitor,  who  is  a  very  exceUent 
lawyer  and  who  has  uved  with  this  law  for  a  great  many  years,  which- 
comes  to  about  this:  That  out  of  31  cases,  the  most  of  which  were 
filed  during  the  last  year  and  a  half,  and  a  majority  during  the  last 
year,  seeking  to  restrain  orders  of  the  commission,  24  of  them  would 
not  have  been  affected  by  these  decisions  of  the  Supreme  Court, 
because  they  were  based  upon  construction  of  the  statutes  or  the 
contention  that  the  commission  exceeded  its  jurisdiction  or  authority, 
independent  of  the  question  of  judgment -and  discretion. 

Mr.  Stevens.  To  put  it  in  another  way:  How  many  cases  would 
come  within  the  scope  defined  by  these  decisions  of  the  Supreme 
Court  of  the  United  otates,  and  could  not  get  into  the  court  of  com- 
merce under  the  provisions  of  this  bill  here  ? 

Mr.  Knapp.  All  together? 

Mr.  Stevens.  This  court  of  commerce  has  a  certain  jurisdiction. 
The  decision  of  the  Supreme  Court  in  the  lUinois  Central  case  defines 
what  jurisdiction  courts  have  over  orders  of  your  commission.  How 
many  of  that  class  of  cases  that  this  court  would  have  jurisdiction  of. 
that  your  orders  could  be  assailed,  would  have  been  m  the  court  or 
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commerce  if  it  had  been  in  existence,  since  the  passage  of  the  Hepburn 
Act? 

Mr.  Knapp.  As  I  stated,  I  think  some  31  or  32  bilk  have  been  filed 
restraining  orders  of  the  coinmission  since  the  Hepburn  Act  was 
passed;  but  you  will  bear  in  mind  that  the  commission  made  no  very 
miportant  orders  of  large  eflfect  upon  revenues  of  railroads  for  perhaps 
a  year  or  a  year  and  a  half,  and  not  many  until  two  years  or  more  after 
the  Hepburn  bill  was  passed,  so  that  most  of  these  cases  have  been 
brought  during  the  last  year  and  a  half,  and,  I  should  say,  the  major- 
ity in  the  last  year. 

Mr.  Stevens.  I  notice  in  your  report  of  1908  a  statement  that,  I 
think,  17  cases  had  been  filed  up  to  that  time  assailing  the  orders  of 
the  commission  ? 

Mr.  KInapp.  That  conforms  to  my  statement.  There  are  thirty- 
odd  in  all. 

Mr.  Stevens.  I  have  not  examined  the  last  reports 

Mr.  Knapp.  So  that,  as  I  said,  about  half  were  brought  within  the 
last  year. 

Mr.  Kennedy.  There  are  some  features  in  this  bill  which  amplify 
your  jurisdiction  that  might  produce  a  great  many  more  cases. 

Mr.  Knapp.  I  was  gomg  to  add:  In  the  second  place,  there  is* a 
feature  of  this  so-called  Townsend  bill  which  I  certamly  regard  with 
great  favor.  That  is  section  12.  I  think  it  an  admirable  piece  of 
constructive  legislation.  It  contemplates  that  the  question  of 
whether  the  purchase  of  an  interest  in  one  railroad  by  another  will 
be  in  violation  of  any  jBxisting  law  shall  be  adjudicated  in  advance 
and  not  after  the  event.     I  am  very  much  in  favor  of  that. 

Mr.  RiCHABDSON.  You  are  in  favor  of  the  general  principle,  not  the 
details. 

Mr.  Knapp.  I  don't  care  so  much  about  the  details.  I  do  not 
hesitate  to  express  myself  as  very  much  in  favor  of  the  legislation 
involving  that  plan.  As  Mr.  Stevens  says,  I  am  not  imploring  the 
approval  of  every  detail  of  this  bill.  It  may  be  open  to  criticism  and 
need  amendment. 

Mr.  Richardson.  But  the  general  principle  you  approve  ? 

Mr.  KJNAPP.  Yes;  that  one  section,  or  the  enactment  of  a  law  involv- 
ing that  proposition,  will  give  a  large  amoimt  of  work  to  the  court 
of  commerce.  We  read  every  day  about  schemes  bv  which  one  rail- 
road is  acquiring  an  interest  in  another.  It  is  well  known  that  our 
railroad  system  has  been  built  up  by  various  forms  of  acquisition, 
and  those  who  are  interested  particularly  in  financing  such  enter- 
prises will  be  siu-e  to  come  to  this  court  and  have  a  determination  so 
that  they  may  know  whether  the  thing  they  propose  to  do  is  lawful 
or  not,  if  that  court  says  it  is  unlawful,  it  is  enaed  right  there.  If  that 
court  says  it  is  a  lawful  thing  to  do,  then  it  enters  a  decree  to  that 
effect,  which  would  have  the  effect  of  estopping  the  Government 
thereafter  from  attacking  it  as  in  violation  of  the  antitrust  law  or 
any  other  law.  It  is  penectly  obvious  that  if  that  plan  is  adopted 
they  will  avail  themselves  of  it,  and  that  will  furnish  a  very  large 
amoimt  of  work  for  the  court,  and  it  is  work  of  a  kind  that  ought  to  be 
done  by  one  court. 

It  would  be  unfortunate,  I  think,  for  a  scheme  of  acquisition  to  be 

8 resented  to  a  judge  of  a  court  in  California,  say,  and  held  to  be  unlaw- 
il  and  permanently  enjoined,  and  a  siinilar  scheme  involving  the 
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same  principles  presented  to  a  court  in  New  York  and  held  to  be  all 
right,  for  then  you  would  have  conflicting  and  inharmonious  rulings, 
and  yon  would  never  have  the  matter  settled  until  a  series  of  cases 
were  taken  to  the  Supreme  Court.  In  other  words,  there  are  a  class 
of  questions  to  be  presented  under  this  twelfth  section  which  call  for 
prompt  determination  and  for  determination  by  one  single  tribunal, 
so  that  they  shall  be  harmonious  and  consistent.  Ana  more  than 
that,  the  jurisdiction  of  that  court  should  be  enlarged,  in  my  judg- 
ment. For  example,  suggestion  has  been  made  that  suits  brought 
in  federal  courts  to  restram  orders  of  state  commissioners  should  be 
reauired  to  be  brought  in  this  court.  Now,  yoil  have  in  both  of  these 
bills  a  more  or  less  elaborate  scheme  for  controlling  or  regulating  the 
issue  of  railroad  securities,  and  while  that  puts  certain  duties  and 
powers  upon  the  commission,  as  it  properly  should  in  that  regard, 
manifestly  that  is  a  scheme  of  legislation  which  itself  is  going  to  ^ve 
rise  to  a  great  many  questions;  and  while  no  jurisdiction  is  now  given 
under  the  Townsend  bill  over  litigation  of  that  kind,  I  think  it  is 
altogether  probable  that  it  will  be,  as  questions  develop  as  to  what 
the  commission  can  do,  and  whether  it  has  acted  withill^  its  authority, 
or  exceeded  its  authoritv,  or  made  an  order  which  anj;^  interest  can 
attack.  So,  very  crudely,  Mr.  Washburn,  I  have  indic^d  some  of 
the  fimdamental  reasons  why  I  think  that  such  a  court  is  deeded  and 
would  perform  a  very  useful  function  in  our  judicial  systeA. 

Mr.  Washburn.  I  would  like  to  ask  two  more  questictos.     The 

first  is  whether,  if  it  were  not  for  the  new  duties  created  under\this  biD, 

for  the  attention  of  this  court,  you  would  still  think  the  creatioto  of  the 

commerce  court  desirable  ?  \ 

Mr.  Knapp.  Yes;  I  would  myself.  ^^ 

Mr.  Washburn.  And  then  this  other  question,  touching  uponvthe 

adverse  comment  of  the  commission  as  I  understood  it  yesterday, 

the  methods  of  constituting  this  court.     Would  you  mind  antr 

Eng  along  those  lines  why  you  think  some  other  method  wouldf  > 
tter? 

Mr.  Knapp.  As  my  esteemed  associate,  Mr.  Clements,  said  the 
other  day  before  the  Senate  committee^  when  he  was  asked  a  similar 
(juestion:  *'The  ordinary  way  of  constituting  a  court  is  to  have  the 
judges  appointed  bv  the  President,  and  to  give  them  a  permanent 
oflBcial  tenure.**  I  do  not  know  of  any  constitutional  or  logical  reason 
why  that  could  not  be  done  by  the  Chief  Justice  as  well  as  by  the 
President,  if  it  is  to  be  done  at  afl.  But  why  a  court  that  is  to  be  made 
up  by  selection  from  the  whole  body  of  circuit  judges,  and  which  must 
be  constantly  changng  in  its  personnel;  what  is  the  advantage  of  it! 

Mr.  Washburn.  1  haven't  your  testimony  before  me  now;  but  is 
that  your  only  objection  to  the  constitution  of  the  court  as  provided 
by  this  bill? 

Mr.  Knapp.  What  the  commission  suggested  was  that  the  court 
should  be  composed  of  judges  appointed  thereto  by  the  President, 
and  to  remain  permanently  therein. 

Mr.  Townsend.  The  new  bill  provides  that  the  President  shall 
name  the  first  five,  and  they  shall  be  together  on  that  court ;  and  that 
after  1914  then  they  shall  not  be  eligible  to  redesignation  to  that  court 
by  the  Chief  Justice  until  they  have  been  oflF  one  year. 

Mr.  Knapp.  That  is  a  change  which  approaches  toward  the  com- 
mission's proposed  amendment. 
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Mr.  Washbubn.  I  was  interested  in  a  more  fundamental  proposi- 
tion than  that.  I  understand  that  imder  the  bill  this  court  is  to  be 
made  up  of  judges  now  in  the  diflFerent  circuits,  who  are  to  serve  for 
a  certain  length  of  time.  My  interest  rather  Ues  in  asking  Mr.  Knapp 
if  he  is  of  the  opinion  that  judges  who  are  permanently  appointed  to 
this  court  will  be  in  a  position  to  render  perhaps  more  valuaole  service 
than  those  who  should  be  appointed  to  it  from  the  circuit  court  by 
reason  of  the  fact  that  their  attention  would  be,  through  their  tenure, 
directed  to  this  particular  class  of  questions. 

Mr.  Knapp.  1  think  that  question  should  be  answered  in  the 
afl&rmative. 

Mr.  TowNSEND.  Would  you  have  no  objection  to  that  provision, 
even  with  your  suggestion  carried  out,  of  making  their  tenure  for  life 
on  this  court,  and  to  give  the  Chief  Justice  power  to  assign  them  to  a 
circuit  in  case  they  were  not  busy  with  the  work  here  ? 

Mr.  Knapp.  No;  if  you  are  to  retain  the  principle  that  this  court, 
after  it  is  first  created,  is  to  be  made  up  by  taking  the  judges  from 
the  bodv  of  circuit  judges.  Now,  as  I  read  your  amended  bill  it 
means  this:  The  President  will  appoint,  by  and  with  the  advice  and 
consent  of  the  Senate,  five  additional  circuit  court  judges,  no  two  of 
whom  shall  be  appointed  from  the  same  judicial  circuit.  Those  five 
are  to  constitute  tne  court  of  commerce,  and  the  President  will  desig- 
nate which  one  of  those  will  serve  for  one,  for  two,  for  three,  for  four, 
and  for  five  years,  and  after  1914  no  judge  can  be  redesignated  to 
that  court  until  after  he  has  been  away  from  it  a  year. 

Mr,  Richardson.  Under  the  revised  bill? 

Mr.  Knapp.  Yes.  This  is  the  way  it  would  work  out:  The  Presi- 
dent appoints  five  judges,  and  they  make  this  court.  At  the  end  of 
the  first  year  the  designation  of  one  man  has  expired,  and  the  Chief 
Justice  of  the  United  States  could  name  his  successor.  He  could 
take  that  man,  because  it  is  before  1914,  but  he  is  not  bound  to  take 
him;  and  he  could  take  any  circuit  judge  in  the  United  States  and 
put.  him  on  that  court,  and  so  with  the  next,^Pe««*^hat  is,  after  the 
court  is  first  created,  any  addition  to  thjt-cSuit  to  take  the  place  of  a 
man  who  died  or  resigned,  or  whgya^^Trat  designation  expired,  would 
be  from  the  whole  bod vo|^rrcuit  court  judges,  and  the  vacancy 
would  not  be  filled  thepgfffter  by  appointment  by  the  President  and 
confirmation  of  tl^gfnate  with  a  view  to  serving  in  that  court,  but 
the  vacancywjpjrabe  filled  by  the  Chief  Justice,  who  would  have  the 
JowerJft,*Sflgc^ny  circuit  court  judge  from  any  part  of  the  United 
^feiteCsand  put  him  on  that  court. 

Mr.  Washburn.  In  a  word,  you  believe  it  would  be  better  to  have 
an  independent  court,  the  judges  of  which  should  for  tenure  be  con- 
fined to  the  construction  oi  this  class  of  cases  alone  ? 

Mr.  Knapp.  Yes;  although  I  do  favor  a  provision  in  the  Townsend 
bill  which  says  that  if  there  is  not  work  enough  to  keep  these  judges 
busy 

Mr.  Washburn.  That  is  another  matter. 

Mr.  Knapp.  I  would  have  the  court  a  permanent  one  in  its  per- 
sonnel. I  would  have  judges  appointed  to  that  court  by  the  Presi- 
dent. Under  the  bill,  while  the  court,  as  such,  would  have  only  this 
limited  and  exclusive  jurisdiction,  the  judges  of  that  court  would  be 
full  circuit  court  judges,  and  would  be  eli^ble  to  do  circuit  court 
work  in  any  circuit  in  the  United  States;  and  if  there  was  not  business 
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enough  in  this  court  to  occupy  their  time,  then  any  one  or  more  of 
them  could  be  assigned  to  duty  wherever  there  was  need  of  temporary 
judicial  assistance. 

Mr.  Washburn.  Is  it  your  opinion  that  there  would  be  business 
enough  for  this  new  court  to  keep  it  busy  ? 

Mr.  Knapp.  I  think  so;  yes. 

Mr.  Stevens.  I  would  like  to  ask  a  question  which  approaches, 
fundamentally,  the  same  lines.  As  I  understand,  from  the  decision  of 
the  Supreme  Court  in  those  cases  defining  your  jurisdiction,  and  from 
the  language  of  the  reports  of  your  commission,  the  orders  of  your 
commission  can  be  assailed  in  two  great  classes  of  cases,  the  question 
of  constitutionality  and  the  question  of  jurisdiction  Now,  where  a 
rate  has  been  made  by  the  railroads,  and  contested  before  your 
commission,  and  your  conmiission  sets  the  rate  aside  and  fixes  a  rate 
which  it  judges  to  be  just  and  reasonable,  according  to  circilmstances. 
can  that  rate  be  assaJed  in  this  court  of  commerce  as  being  beyond 
your  jurisdiction  on  the  ground  that  it  was  unreasonable,  unjust,  or 
unjustlv  discriminatory? 

Mr.  Knapp.  I  think  not. 

Mr.  Stevens.  So  that  the  whole  question  of  considering  the  ques- 
tions of  unreasonableness,  injustice,  or  unjustly  discriminatory  rates 
lies  with  your  commission? 

Mr.  Knapp.  I  think  that  is  exactly  what  the  paragraph  means  to 
say,  as  put  in  this  memorandum.  If  the  commission  makes  an 
order  involving  the  exercise  of  judgment  and  discretion,  that  order 
is  not  open  to  review  by  the.  courts  unless  the  commission  has  pro- 
ceeded without  authority  or  has  invaded  constitutional  rights — they 
don't  say  it  in  that  explicit  fashion,  but  I  don't  see  how  any  other 
inference  can  be  drawn  from  what  they  said. 

Mr.  Stevens.  I  don't  either.  But  1  wanted  to  make  it  clear  that 
the  question  of  unreasonableness  or  injustice  of  a  rate  is  not  a  ground 
of  jurisdictional  questioning  of  the  orders  of  your  commission. 

Mr.  Knapp.  UnJess^it  becomes  confiscatory. 

Mr.  Stevens.  If  that  Le  true,  what  is  the  necessity  of  long  records 
or  long  hearings  before  a  coiritj3f  commerce  in  considermg  your 
orders  ?     Isn't  it  a  short  propositiolT^Sfegn  ? 

Mr.  Knapp.  It  would  be,  I  think,  Mi\?^vens. 

Mr.  Stevens.  That  is  why  I  wanted  that  toTS^P^^^r  ^f  record. 

Mr.  Knapp.  It  would  be,  excepting  where  the  coS^^^^^^^*^  9"®^ 
tion  is  involved.  ^^ 

Mr.  TowNSEND.  And  that  is  involved  in  all  of  them. 

Mr.  Knapp.  Oh,  no.  If  it  is  a  mere  question  of  jurisdiction, 
which  amounts  to  the  same  thing — the  question  of  whether  the 
commission  has  correctly  interpreted  the  statute — because  the  com- 
mission must  construe  the  law  in  applving  it,  and  the  correctness 
of  its  construction  may  be  questioned,  that  presents  a  pure  question 
of  law. 

Mr.  Stevens.  Vvliich  does  not  require  any  great  length  of  time  ? 

Mr.  Knapp.  No;  so  that  the  questions  involving  the  meaning  of 
this  law,  its  proper  construction  and  the  jurisdiction  of  the  commis- 
sion, would  not  require  a  long  time,  and  could  be  promptly  deter- 
mined. But  when  you  come  to  the  question  of  whether  the  order 
operates  with  confiscatory  effect,  you  have  a  very  large  question  of 
fact  to  deal  with.  J       fi    h 
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Mr.  Stevens.  Now  you  deal  with  a  question  of  fact.  Do  you 
think  that  five  judges  drawn  from  five  circuits  as  they  happen  to  be 
located  could  deal  with  a  question  of  fact  to  better  advantage  than  a 
limited  number  of  judges  of  equal  ability  and  long  experience  from 
the  locality  itself?  Do  you  not  think  that  the  judges  from  the  locality 
itself  could  get  at  the  question  of  fact  to  better  and  fairer  advantage 
than  those  from  a  distance  schooled  in  a  place  like  Washington  ? 

Mr.  Knapp.  But  that  is  a  matter  of  opinion.  It  might  be  so  in 
one  case  and  it  mi^ht  not  be  so  in  another.  There  is  no  sort  of 
objection — the  President  is  not  limited  in  his  selection  of  judges  for 
this  court.  He  may  appoint  men  who  are  now  on  the  bench,  and 
thereby,  of  course,  create  a  vacancy  in  the  Court  where  they  now  serve. 

Mr.  Stevens.  You  realize  that  if  a  circuit  judge  now  be  taken  from 
his  circuit  work  his  place  could  be  immediately  filled  by  the  appoint- 
ment of  a  district  judge  to  do  that  same  work? 

Mr.  Knapp.  I  suppose  that  is  the  case. 

Mr.  Stevens.  Certainly,  and  we  have  a  superfluity  of  district 
judges  and  many  of  them  do  not  do  enough  work  to  hardly  ean^  their 
salt.     We  realize  that. 

Mr.  Knapp.  I  do  not  reaUze  that;  I  don't  know  about  it. 

Mr.  Stevens.  I  can  tell  you  that  that  is  the  fact. 

Mr.  Knapp.  It  is  not  true  in  the  districts  with  which  I  have  some 
familiarity. 

Mr.  Stevens.  I  can  tell  you  that  there  are  a  great  many  dis- 
tricts  

Mr.  Knapp.  Perhaps  we  misunderstand  each  other.  I  rather 
assumed  that  in  many  of  the  districts,  so  far  as  the  work  of  the  dis- 
trict court  is  concerned,  it  would  not  occupy  all  the  time  of  the  dis- 
trict judge,  and  that  the  district  judge  finds  his  principal  work  in 
the  fact  that  he  holds  a  circuit  court. 

Mr.  Stevens.  Now,  the  circuit  and  district  work  in  a  great  many 
of  the  districts  of  the  United  States  does  not  require  a  considerable 
part  of  the  time  of  the  judge  of  that  circuit,  and  1  can  name  a  great 
many  of  them,  if  it  was  necessary,  and  quite  a  number  in  our  section. 

Mr.  Knapp.  I  was  not  aware  of  that. 

Mr.  Stevens.  In  a  section  such  as  the  Dakotas,  and  in  districts 
like  Wyoming,  and  the  small  districts  like  that,  their  judges  are 
assigned  to  otner  circuits,  as  a  matter  of  course.  It  has  been  done 
a  great  many  times,  and  I  will  venture  that  at  this  moment  many  of 
them  are  so  assigned. 

Mr.  TowNSEND.  One  circuit  judge  assi^ed  another's  work  ? 

Mr.  Stevens.  No;  a  district  judge  assigned  to  work  in  another 
district.  Judge  Amidon  does  most  of  his  work  in  the  same  circuit, 
but  in  a  different  district. 

Mr.  Knapp.  The  second  circuit  is  composed  of  the  States  of  Ver- 
mont, Connecticut,  and  New  York.  The  district  judge  of  the  dis- 
trict of  Vermont  probably  does  more  work  in  New  York  City  than 
he  does  in  his  own  State. 

Mr.  Stevens.  That  is  the  point.  We  have  so  many  district  judges 
now  that  the  work  of  the  country  is  fairly  well  done  in  the  circuit 
courts  by  reason  of  the  district  judges  doing  circuit  work.  Now, 
what  is  tne  reason  the  circuit  judges  could  not  do  the  work  performed 
by  this  commission,  and  obviate  the  necessity  of  having  an  increased 
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number  of  circuit  judges  when  we  have  a  superfluity  of  district  judges 
and  their  work  can  be  interchanged  ? 

Mr.  Knapp.  You  are  assuming  that  there  are  many  superfluous 

'yes. 

Mr.  Stevens.  I  think  it  is  the  fact. 

Mr.  Knapp.  I  see  you  have  created  another  one  in  the  district  of 
Maryland. 

Mr.  Stevens.  We  did;  and  two  in  Ohio. 

Mr.  Kennedy.  And  we  needed  them  in  Ohio. 

Mr.  Stevens.  We  could  lend  you  some. 

Mr.  Knapp.  I  am  assuming,  and  it  must  be  the  case,  that  the 
federal  Utigation  is  rapidly  increasing.  The  commerce  clause  of  the 
Constitution,  as  it  is  interpreted  by  the  courts,  is  the  most  tremen- 
dously centralizing  force  in  our  political  system. 

Mr.  TowNSEND.  There  is  another  provision  of  section  5  rather  in 
connection  with  this,  which  under  tne  new  biU  provides  that  the 
Department  of  Justice  shall  have  charge  of  cases  which  are  now  prose- 
cuted independently  by  the  commission;  and  in  that  section  it  pro- 
vides that  the  Attorney-General,  who  has  charge  of  the  care  of  those 
cases,  may  employ  counsel  anywhere  to  assist  him.  Mr.  Cowan  was 
before  this  committee,  or  sent  a  brief,  in  which  he  contends  very 
vigorously  for  the  right  of  the  shipper  to  appear  before  this  court 
and  before  the  Supreme  Court  to  make  arguments  and  file  briefs, 
insisting  that  that  is  a  right  which  is  .very  dear  to  the  shipper.  What 
have  you  to  say  as  to  whether  we  ought  to  insert  in  the  law  such  a 
provision  ? 

Mr.  Knapp.  The  commission  has  not  suggested  any  change  in  that 
regard. 

Mr.  TowNSEND.  I  recognize  that. 

Mr.  Knapp.  And  I  think  it  may  be  assumed,  because  it  seems  to 
me  to  be  a  necessary  inference,  that  the  commission  is  in  favor  of 
this  bill,  except  as  it  recommends  some  changes  which  I  have  brought 
to  the  attention  of  the  committee.  The  bill,  as  I  understand  it. 
contemplates  that  the  Attorney-General  may  employ  special  counsel 
in  cases.  It  is  provided  so  in  terms.  Isn't  it  almost  inevitable  that 
the  Attorney-General  would  employ  the  counsel  who  had  appeared 
before  the  commission  for  the  complainant,  and  the  man  who  had 
made  himself  f  amiUar  with  that  case  ? 

Mr.  Richardson.  But,  Judge,  this  bill  forbids  the  attorney  of  the 
commission,  who  is  familiar  with  the  case,  from  appearing  in  the 
court  of  commerce  or  the  Supreme  Court. 

Mr.  TowNSEND.  Oh,  no. 

Mr.  Knapp.  We  are  not  speaking  of  the  commission's  attorney, 
Mr.  Richardson,  but  the  attorney  who  represents  the  complainant 
before  the  commission.  The  bill  would  not  prevent  the  Attorney- 
General  from  employing  Mr.  Cowan  in  any  case  in  which  he  had  rep- 
resented the  complainant  before  the  commission. 

Mr.  TowNSEND.  Can  you  see  any  objection  to  a  law  compelling  the 
Attomev-General  to  employ  any  counsel  who  comes  up  here  with  the 
shipper  ? 

Mr.  Knapp.  Yes,  I  can  see  objection  to  a  law  that  compels  the 
Attorney-General  to  employ  counsel  and  pay  them  when  he  don't 
think  it  is  necessary. 
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Mr.  TowNSEND.  Or  permit  them  to  take  part  in  the  conduct  of 
cases. 

Mr.  Knapp.  Looking  at  that  side  of  it  for  a  moment,  would  not  the 
court  on  application  be  almost  certain  to  allow  the  parties  directly 
interested  to  present  their  views  ?  Suppose  this  court  of  commerce 
or  the  Supreme  Court  were  hearing  a  case  in  which  the  complainant 
had  been  represented  before  the  commission  by  outside  counsel. 
They  want  to  be  heard  in  that  case.  The  court  has  got  unquestioned 
power  to  permit  it. 

Mr.  Kennedy.  They  generally  do  permit  parties  interested  in  that 
way. 

Mr.  Knapp.  I  suppose  it  is  a  common  practice. 

Mr.  Kennedy.  I  have  never  known  it  to  be  refused  unless  specially 
interested. 

Mr.  Knapp.  And  particularly  where  the  Government  directly  or 
indirectly  is  one  of  the  parties  to  the  litigation,  and  has  no  direct 
interest  m  the  decisions.  I  supposed  it  was  a  very  common  thing  to 
allow  the  parties  who  were  in  interest  to  appear.  You  gentlemen 
can  judge  as  well  as  I  can  whether  there  is  any  need  of  amending  the 
law  in  that  regard.  You  can  judge  as  well  as  I  can  whether  you 
should  put  in  the  law  a  provision  which  in  effect  compels  a  court  to 
hear  counsel  when  they  donH  think  there  is  any  need  of  it,  and  do 
not  want  to. 

Mr.  TowNSEND.  That  is  the  way  I  look  at  it. 

Mr.  Knapp.  To  compel  a  court  to  listen  to  any  lawyer  who  comes 
there  and  says  **I  want  to  be  heard  in  the  interest  of  So-and-so.'^ 

Mr.  TowNSEND.  I  presume  no  Attorney-General  would  take  the 
chance  of  turning  down  a  man  who  has  successfully  conducted  a  case. 

Mr.  Knapp.  J^  I  said,  we  have  to  trust  somebody.  You  can  not 
fix  it  all  by  the  statute,  so  that  nobody  is  going  to  have  any  judgment 
or  discretion.     You  must  trust  somebodv. 

Mr.  Stevens.  I  have  a  question  that  has  not  yet  been  raised,  and 
is  not  in  the  bill.  In  section  1  of  the  original  interstate-commerce  act;, 
which  I  hand  to  you,  there  is  the  proviso  which  I  read.     [Reads.] 

Providedy  however^  That  the  provisions  of  this  act  shall  not  apply  to  the  transportation 
of  passengers  or  property,  or  to  the  receiving,  delivering,  storage^  or  handling  of 
property  wholly  within  one  State,  and  not  shipped  to  or  from  a  foreign  country  fiom 
or  to  any  State  or  Territory  as  aforesaid. 

Mr.  Knapp.  I  should  be  glad  to  see  that  eliminated  from  the  law. 

Mr.  Stevens.  Do  you  thmk  there  would  be  any  danger  to  the  law 
in  doing  that  ? 

Mr.  Knapp.  Absolutely  none. 

Mr.  Stevens.  Do  you  think  it  would  be  of  some  assistance  to  the 
commission  and  courts  in  determining  questions  of  interstate  char- 
acter ? 

Mr.  Knapp.  Very  likely  of  some  assistance  to  the  commission. 
To  take  it  out  would  remove  a  limitation  which  might  otherwise  be 
claimed  to  be  binding  on  the  courts  themselves. 

Mr.  Stevens.  Questions  like  demurrage,  switching  charges,  and 
so  forth  ? 

Mr.  Knapp.  Oh,  yes;  and  whether  the  railroad  is  engaged  in  inter- 
state conmierce,  etc. 

Mr.  Kennedy.  It  is  an  instrument  of  interstate  commerce  whether 
so  engaged  at  the  time  or  not. 
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Mr.  Knapp.  I  should  like  to  see  it  go  out  very  much. 

Mr.  Stafford.  On  the  question  of  compelnng  the  railroads  to 
furnish  a  through  rate  upon  application  of  a  shipper,  I  would  like  to 
ask  whether  there  is  any  necessity,  if  we  establish  that  requirement, 
of  compelling  the  railroads  to  file  their  tariffs  with  their  respective 
station  agents  along  the  line? 

Mr.  Knapp.  They  have  to  do  it  now. 

Mr.  Stafford.  It  was  represented  here  by  the  general  counsel  of 
the  Rock  Island  system  that  if  we  make  it  mandatory  upon  the  rail- 
roads to  furnish  the  rate  in  advance  there  is  no  necessity  of  compelling 
them  to  post  the  tariffs  at  the  respective  stations. 

Mr.  Knapp.  I  can  not  agree  with  that  at  all.  The  shipper  should 
be  at  liberty  to  rely  upon  the  posted  tariff  and  not  have  to  ask  an 
agent. 

Mr.  Stafford.  And  not  upon  the  ipse  dixit  rate  furnished  the 
shipper.  Then^  again,  it  was  claimed  by  one  of  the  witnesses  that 
the  same  requirement,  of  furnishing  a  rate  from  railroad  carriers, 
should  be  extended  to  express  companies;  that  there  is  difficulty 
by  the  shippers  generally  in  obtaining  rates  from  expr^s  companies, 
and  that  tney  do  not  know  in  advance  what  a  rate  may  be  to  some 
point  on  a  line  other  than  their  own.  Have  you  any  comments  to 
make  upon  that  subject? 

Mr.  Knapp.  I  see  no  objection  to  that. 

Mr.  Stafford.  Though  it  may  not  be  included  in  either  of  these 
bills,  I  would  Uke  to  ask  whether  the  commission  has  passed  upon 
the  reasonableness  of  express  charges  by  express  companies  in  cases 
brought  before  it  ? 

Mr.  Knapp.  Oh,  in  a  number  of  cases. 

Mr.  Stafford.  Does  the  commission  in  those  cases  pass  upon  the 
reasonableness,  and  if  the  rate  is  found  to  be  unreasonable,  order  in 
effect  a  lower  rate  ? 

Mr.  Knapp.  It  has  done  so  in  a  number  of  cases. 

Mr.  Stafford.  Have  there  been  many  petitions  brought  to  the 
attention  of  the  commission  charging  that  the  express  charges  were 
unreasonable  and  exorbitant  ? 

Mr.  Knapp.  If  you  mean  by  that  specific  instances,  I  should  say 
not  relatively  large.  There  is  a  more  or  less  feeling  throughout  the 
country,  as  disclosed  by  letters  that  we  get  and  by  what  we  read  in 
newspapers,  and  in  other  ways,  that  express  rates  generally  are  very 
high. 

Mr.  Stafford;  Has  there  been  since  your  service  on  the  commis- 
sion, or  from  your  acquaintance  w^ith  this  subject,  any  general  reduc- 
tion in  the  rates  charged  by  express  companies  ? 

Mr.  Knapp.  I  am  not  able  to  say.  It  is  only  under  the  Hepburn 
law  that  we  have  jurisdiction  of  express  rates.  I  have  been  told 
that  wlien  we  took  up  this  matter  of  tariffs,  which  the  express  com- 
panies should  file  and  post  when  we  thought  it  was  necessarv  to  have 
some  different  regulations  in  respect  to  the  express  tariffs  than  those 
which  apply  to  railroad  tariffs,  there  was  a  pretty  general  revision 
of  the  express  tariffs;  and  I  have  been  told  tnat  that  worked  out  a 
great  many  reductions,  particularly  where  a  package  moved  over 
the  routes  of  more  than  one  express"  company. 

Mr.  Stafford.  It  has  been  testified  to  here  that  the  express  com- 
panies are  becoming  fewer,  and  that  certain  ones  are  absorbing  the 
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former  companies.  My  attention  was  directed  to  the  first  case 
decided  by  tne  commission  back  in  1887^  that  at  that  time  the  pro- 
portion of  charges  that  the  railroads  received  for  their  share  of  this 
traffic  was  40  per  cent.  But  in  the. hearings  that  have  been  held  on 
these  bills  it  seems  that  the  ratio  has  increased  until  the  general  per- 
centage is  55  per  cent.  Can  you  say  what  is  the  reason  wny  the  rail- 
roads are  exacting  a  larger  percentage  of  gross  receipts  of  the  express 
companies  than  when  there  was  more  competition  back  in  1887  ? 

Mr.  Knapp.  I  can  not  •  I  didn't  know  tnat  it  was  a  fact.  I  did 
not  know  what  change  nad  taken  place  in  twenty  or  twenty-five 
years  between  the  share  which  the  railroad  gets  out  of  the  express 
business  then  and  now.  I  have  never  had  any  occasion  to  look  into 
it.     I  knew  in  a  general  way  that  it  averages  at  about  55  per  cent  now. 

Mr.  Stafford.  In  the  decision  by  Commissioner  Walker  at  that 
time,  in  1887,  he  stated  that  the  average  percentage  was  40  per  cent, 
and  I  assume  that  he  had  some  data  on  which  to  round  that. 

Mr.  Knapp.  But  I  can  understand  that  this  business  has  developed. 
When  it  was  small  the  express  companies  had  to  have  60  ner  cent  of 
it  in  order  to  warrant  maintaining  express  service,  but  as  tne  country 
grew  and  business  multiplied  the  railroads  received  lurger  proportions. 

Mr.  Stafford.  Some  members  of  the  committee  wno  p-re  not 
present  wished  to  interrogate  you  about  the  long  and  short  haul 
clause,  to  ascertain  definitely  just  what  position  you  take  in  regard 
to  it,  your  reference  to  Judge  Adamson's  question  creating  somewhat 
of  a  doubt.  As  I  understand  you,  you  are  not  favorable  to  the  pro- 
vision carried  in  the  Mann  bill  compelling  the  railroad  carriers  not  to 
charge  more  for  the  short  haul  than  the  long  haul;  and  you  believe 
that  by  reason  of  the  geographical  conditions  that  there  must  nec- 
essarily be  some  differentials  charged,  and  that  the  commission 
should  have  some  discretion  in  determining  what  the  minimum  rate 
should  be. 

Mr.  Knapp.  The  commission  would  not  favor  a  hard  and  fast  i^ile. 
It  would  not  prohibit  in  every  case  a  higher  charge  for  the  shorter 
distance;  but,  on  the  other  hand,  the  situation  we  are  in  now  is  this: 
If  the  unusual  conditions  at  the  longer  distance  point  are  still  there, 
then  the  fourth  section  does  not  apply  at  all;  so  that  the  fourth  sec- 
tion is  practically  a  dead  letter. 

Mr.  Stafford.  What  change  would  you  make  in  export  rates  in 
contradistinction  to  import  rates?  I  do  not  know  whether  you 
brought  that  out.  I  followed  you  very  closely. as  to  your  views  on 
import  but  not  on  export  traffic.  I  believe  you  said  they  could  be 
distinguished. 

Mr.  Knapp.  That  is  an  economic  question,  of  course,  and  goes  to  a 
(juestion  of  pubUc  policy.  I  have  only  that  opinion  which  a  fairly 
intelligent  man  might  be  supposed  to  have.  It  does  not  involve  any 
question  relating  to  the  present  law  or  any  law  that  is  now  pending; 
but  I  mean  this:  We  have  a  country  of  great  extent,  of  limitless 
resources,  with  a  most  energetic  and  enterprising  people;  we  have 
highly  organized  and  efficient  machinery  for  production,  which  means, 
or  ought  to  mean,  I  think,  that  for  some  time  to  come  we  should 
produce  more  in  the  United  States  than  will  be  consumed  in  the 
United  States,  and  it  is  to  our  interest,  therefore,  to  reach  the  markets 
in  foreign  countries.  So  I  have  less  difficulty  in  assenting  to  a  low 
rate  on  export  as  compared  with  the  domestic  rate  to  the  same  port 
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than  I  have  to  a  very  low  import  rate  as  compared  with  the  domestic 
rate  from  the  same  port. 

Mr.  KjiNNEDY.  It  would  not  do  any  harm,  Judge,  if  the  commis- 
sion were  clothed  with  the  discretionary  power  to  fix  even  a  minimum 
rate  on  exports.  They  would  not  exercise  that  discretion  to  hurt 
our  people,  would  they  ? 

Mr.  Knapp.  They  would  not  mean  to  do  so. 

Mr.  Kennedy.  I  have  thought  that  to  prevent  the  putting  on  of 
an  export  duty  at  a  time  like  the  present  would  prevent  the  taking 
of  considerable  foodstuffs  abroad,  and  that  might  be  in  the  line  <)r 
the  best  public  interest. 

Mr.  Stafford.  Is  there  any  provision  preventing  an  export  duty  t 

Mr.  Knapp.  I  think  not.  I  think  the  only  prohibition  is  on  the 
States? 

Mr.  Townsend.  To  my  knowledge,  most  of  the  intelligent  modem 
nations  encourage  exports  to  their  utmost  ability  instead  of  trying 
to  discourage  them. 

Mr.  Knapp.  Yes;  the  German  Government  has  gone  to  surprising 
lengths,  owning  or-  controlling  railroads,  in  making  rates  on  export 
traffic  there  very  low,  very  low,  in  comparison  with  their  domestic 
rates. 

Mr.  Townsend.  And  France  does  the  same  thing. 

Mr.  Knapp.  Yes. 

Mr.  Townsend.  And  Belgium. 

Mr.  Knapp.  Yes;  but  Germany  is  the  most  notable  example. 

Mr.  Townsend.  So  that  instead  of  putting  any  possible  restriction 
on  the  increase  of  foreign  trade  with  other  competing  nations,  they 
try  to  increase  it  in  every  possible  way  ? 

Mr.  Knapp.  Yes.  You  nave  expressed  better  than  I  did  my 
thought  as  to  its  economic  eflFect  and  the  public  policy  involved  as 
between  the  export  and  import  situation. 

'Wie  Chairman.  And  the  favoritism  shown  by  those  foreign  coun- 
tries is  shown  toward  exports  ? 

Mr.  Knapp.  Exports. 

Mr.  Richardson.  I  was  anxious  before  the  latter  part  of  the  exami- 
nation to  which  you  were  subjected  to  ask  you  some  questions  in  con- 
nection with  the  proposed  coinmerce  court — not  the  composition  of  it 
or  the  mode  and  manner  of  its  formation.  Please  omit  all  that.  I 
want  to  ask  you  about  the  necessitv  of  a  commerce  court,  so  far  as  the 
public  good  and  the  full  and  complete  beneficial  effects  are  concerned, 
or  in  connection  with  rates  and  regulations  relating  to  the  transpor- 
tation laws  of  the  country.     That  is  the  line  I  want  to  talk  to  you  on. 

Mr.  Knapp.  Well,  Mr.  Richardson 

Mr.  Richardson.  You  have  given  your  opinion  very  freely  about 
the  different  features  of  this  commerce  court,  and  I  know  you  will  ^ve 
it  to  me  on  that  subject.  That  is  the  guide  to  the  whole  thm^. 
whether  or  not  the  necessity  exists  for  this  court,  elaborate  as  it  is  in 
its  provisions.  Now,  in  the  first  pjlace,  I  call  your  attention  to  this 
[reading  from  the  administration  bill]: 

And  such  Assistant  Attoraey-General  and  attorneys  shall  have  charge,  under  the 
Attorney-General's  supervision  and  control,  of  the  interests  of  the  (joveniment  in 
all  rasep  and  proceedings  in  the  court  of  commerce  and  in  the  Supreme  Court  of  the 
United  States  ui>on  appeal  from  the  court  of  commerce.  The  Interstate  Commerce 
Commission  and  its  attorneys  shall  take  no  part  in  the  conduct  of  any  such  litigation. 
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That  is  the  attorney  of  the  Interstate  Conunerce  Commission  ac- 
cording to  this  bill.  Is  he  not  a  trained  man  in  his  profession  at  law, 
competent  and  qualified  f  I  take  that  for  granted.  Is  there  any  rea- 
son or  good  reason  for  keeping  him,  with  nis  knowledge  and  experi- 
ence, famiUar  with  a  case  that  comes  from  the  Interstate  Conmierce 
Conmiission  to  the  court  of  appeals  or  the  Supreme  Court,  from  ap- 
pearing in  that  court  and  giving  the  court  the  advantage  of  his  knowl- 
edge and  information  ?  1  call  vour  attention  to  that  one  feature  of 
the  law  singly  and  independently. 

Mr.  Knapp.  Well,  the  appeal  in  that  respect  is  framed  on  the 
theory  that  when  the  eonunission  has  concluaed  its  investigations  of 
a  ^ven  case  or  complaint  and  has  made  an  order  its  function  is  ended. 

Mr.  Richardson.  I  understand  that  about  the  commission, 
and 

Mr.  Knapp.  And  it  is  not,  therefore,  for  the  commission  to  go  into 
court  and  defend  its  own  action. 

Mr.  Richardson.  My  dear  sir,  I  did  not  dream  of  that. 

Mr.  Knapp.  I  said  that  is  the  theory  of  this  bill^ 

Mr.  Richardson.  I  excluded  the  commission  from  it.  I  do  not 
think  the  commission  ought  to  do  that;  but  is  there  any  reason,  as 
a  matter  of  propriety,  why  the  attorney  who  studied  the  case  for  the 
Interstate  Commerce  Commission  should  be  prohibited  from  going 
before  the  court  of  commerce  or  the  Supreme  Court  to  aid  and  help 
other  attorneys  or  the  Attomey-Grenerai  in  a  proper  communication 
of  the  facts  bearing  on  that  case  ? 

Mr.  Knapp.  Personally,  I  see  no  objection  to  that. 

Mr.  Richardson.  Would  you  not  think  it  very  advisable  for  such 
a  man  to  be  there  ? 

Mr.  Knafp.  That  might  be  so,  too. 

Mr.  Richardson.  According  to  what  you  have  been  expressing 
about  trained  judges  this  morning,  that  man  is  competent  and 
qualified  ? 

Mr.  Knapp.  Speaking  for  myself,  I  would  prefer  to  see  that  sen- 
tence stricken  out  of  the  bill,  so  that  the  Attorney-Greneral  would  be 
at  liberty,  if  he  desired  or  thought  best  to  do  so,  to  have  associated 
with  him,  either  before  the  court  of  commerce  or  in  the  Supreme 
Court,  an  attorney  of  the  commission. 

Mr.  Richardson.  From  your  observation,  is  it  not  a  fact  that  in 
the  States  where  district  attorneys  prosecute  cases,  or  have  chaise 
of  them,  and  they  are  carried  to  the  supreme  court  of  the  State,  the 
attorney-general  not  only  welcomes  but  invites  that  district  attor- 
ney to  come  up  to  the  supreme  court  and  help  him  ? 

Mr.  Kjtapp.  I  do  not  know  what  the  practice  is. 

Mr.  Richardson.  But  that  is  good  common  sense  t 

Mr.  Knapp.  In  the  State  with  which  I  am  familiar  the  district 
attorney  takes  it  up,  as  a  matter  of  course. 

.  Mr.  Richardson.  Now,  in  describing  and  indicating  the  subject- 
matter  of  jurisdiction  of  this  commerce  court  this  revised  and  re- 
formed bill  of  ''the  administration''  says  this  (reading  from  the  bill): 

But  nothing  herein  contained  ehall  be  constraed  as  enlaiging  the  jnriadiction  now 
poBBened  by  the  circuit  courts  of  the  United  States  or  the  judges  thereof  which  is 
nereby  transferred  to  and  vested  in  the  court  of  commerce. 
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Now,  as  I  understand  that,  this  court  of  commerce  exercises  alone 
the  jurisdiction  that  the  circuit  courts  now  have  over  the  orders  aMl 
proceedings  of  the  Interstate  Commerce  Commission  ? 

Mr.  Knapp.  Yes. 

Mr.  Richardson.  Then  wherein  and  how  can  there  be  such  great 
benefit  in  the  court  of  commerce,  so  far  as  public  interests  are  ccm- 
cemed,  when  that  court  is  clothed  with  exactly  the  same  jurisdictioii 
that  the  circuit  judges  now  exercise  over  the  Interstate  Commerce 
Commission  orders  ? 

Mr.  Knapp.  Expedition  and  uniformity. 

Mr.  Richardson.  Ebcpedition  is  all  it  means,  then,  virtually? 

Mr.  Knapp.  No;  uniformity.  We  have  already  had  the  experieAee 
of  one  circuit  court  construing  a  law  one  way  and  another  circuit 
court  construing  it  another  way,  and  we  do  not  know  what  it  is  witil 
the  Supreme  Court  decides  that  question. 

Mr.  KiCHARDSON.  Well,  vou  are  going  to  get  several  men,  a  set  trf 
judges,  that  will  confer  with  each  other,  and  the  jurisdiction  of  oUier 
judges  is,  of  course,  excluded,  and  you  get  uniformity  of  decision  and 
expedition.  Is  that  all?  Supreme  Court  makes  uniformity  of 
decisions. 

Mr.  Knapp.  Yes,  sir.  You  get  another  thing.  I  will  put  it  this 
way:  The  lai/v^  which  fix  the  political  rights  of  the  citizen  may  %e 
different  in  different  States,  without  any  great  trouble,  and  pernaps 
to  advantage;  as,  for  example,  when  a  man  becomes  of  age,  the  quali- 
fications of  a  voter,  whether  offices  shall  be  filled  by  appointment  or 
election;  generally  speaking,  all  those  laws  which  fix  the  political 
rights  anarelations  of  the  citizen  may  be  different  in  different  States, 
without  objection  and  perhaps  to  advantage.  So,  too,  the  laws 
relating  to  property,  to  contract  relations,  and  the  devolution  of  prop- 
erty upon  death,  may  be  different  in  different  States,  without  great 
difnculty  and  perhaps  to  advantage;  as,  for  instance,  rates  of  interest 
and  a  thousand  and  one  things.  But  when  you  come  into  this  court 
of  commerce  the  state  line  disappears  and  the  individual  interest, 
which  is  always  paramount  in  ordmary  litigation,  disappears.     It  is  a 

Jiuestion  not  only  of  public  interest,  but  of  unlimited  public  interest, 
t  is  in  every  sense  a  national  question.  That  is  my  fundamental 
reason  for  favoring  a  national  court  to  pass  upon  it. 

Mr.  Richardson.  As  I  understand  it,  this  commerce  court  has  a 
right  to  meet  anywhere  outside  of  Washington,  according  to  the 
interests  of  the  public  ? 

Mr.  Knapp.  i  es,  sir;  it  might  sit  in  New  Orleans  or  San  Francisco, 
or 

Mr.  Richardson.  Suppose  this  commerce  court  were  to  meet  in 
the  State  of  Massachusetts;  it  would  adopt  or  be  governed  by  the 
same  practice  and  rules  governing  the  circuit  courts  of  the  United 
States  holding  their  sessions  in  different  States;  that  is,  the  circoH 
court  complies  with  the  laws  of  the  State,  as  nearly  as  it  can,  not 
incompatible  with  the  statutes  of  the  United  States  f 

Mr.  Knapp.  I  believe  that  is  the  rule. 

Mr.  Richardson.  That  same  rule  would  be  applied  to  this  court 
of  commerce  if  it  should  hold  one  of  its  sessions  in  the  State  of  Maflsa- 
chusetts  or  any  other  State  in  the  Union. 

Mr.  Ej^app.  Assuming  that  that  is  so. 
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Mr.  Richardson.  Then,  all  that  we  can  get  out  of  this  creation 
of  different  attorneys  and  assistant  attorneys,  so  far  as  the  public 
good  is  concerned,  is  the  uniformity  of  law  and  expedition  ? 

Mr.  Kjtapp.  Yes^  and  you  avoid  putting  a  great  burden  upon 
federal  courts,  which,  in  some  instances,  I  know  they  regard  as 
intolerable. 

The  Chairman.  The  committee  is  very  much  obliged  to  you. 

STATEMEVT  OF  EOV.  EDWASD  L.  TATLOS»  JB.,  A  BEPBESEVT- 
ATIVE  FROM  TEE  STATE  OF  OHIO. 

Mr.  Taylor.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
recognize  that  you  are  very  busy,  and  if  I  did  not  think  that  the 
seemingly  Uttle  matter  about  which  I  appear  before  you  was 
important,  indeed,  for  your  consideration,  I  would  not,  of  course, 
taRe  up  your  time. 

I  have  introduced  House  bill  No.  3084.  It  is  simply  an  amend- 
ment; in  fact,  there  is  one  word,  possibly  two  words,  changed  in 
paragraph  4  of  section  1  of  the  rate  bill.  The  word  proposed  is  on 
the  third  page,  line  17 

The  Chairman.  What  is  the  word  ? 

Mr.  Tayxx)R.  The  word  is  "died.''  It  is  changing  the  paragraph 
of  the  rate  bill  as  amended  last  year. 

Mr.  Adamson.  Which  paragraph  ? 

Mr.  Taylor.  Paragraph  4  of  section  1,  the  paragraph  affecting 
free  transportation,  and  changing  the  language  as  amended  last 
year  to  not  only  include  famiUes  of  employees  "filled'*  in  the  service, 
but  families  of  employees  who  "died    in  the  service. 

When  the  bill  was  first  passed  that  was  entirely  overlooked.  For 
Daany  years  the  railroad  companies — and  I  know  this  froiji  men 
prominent  in  railroad  circles — had  always  made  it  a  custom,  in 
proper  and  meritorious  cases  where  an  old  and  faithful  employee 
naa  died  to  extend  the  pass  privilege  to  his  family. 

Mr.  Bartlett.  Indennitely  ? 

Mr.  Taylor.  Whenever  they  felt  like  it.  There  is,  of  course, 
nothing  that  compels  them  to  do  it.  But  in  meritorious  cases  ana 
when  the  railroaa  desired  to  extend  the  privilege  and  the  families 
wanted  to  get  it.  At  present  this  is  prevented  by  law  and  is  made 
a  criminal  act. 

Mr.  Bartlett.  You  misunderstood  my  question.  Do  you  mean 
at  any  time  ? 

Mr.  Taylor.  Oh,  yes;  at  any  time  that  they  wanted  it.  Of  course, 
at  that  time  there  was  no  restriction  upon  passes  at  all;  they  got  as 
many  as  they  wanted. 

The  first  time  the  matter  was  called  to  my  attention  was  just  after 
Congress  adjourned  and  the  Hepburn  bill  had  become  a  law.  Mr. 
R.  E.  McCarty,  general  superintendent  of  the  Pennsylvania  Railroad 
lines,  with  headquarters  at  Columbus,  Ohio,  my  home  city,  came  to 
me  very  much  worried  about  what  he  claimed  was  a  thin^  affecting 
the  e^nt  de  corps  of  his  immediate  organization.  He  said  that  he 
found  himself  face  to  face  with  a  number  of  requests  of  people  who 
stood  very  high  among  the  membership  of  the  various  rsdlroad  orders 
and  who  had  formerly  received   transportation  because  they  were 
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vddows  or  children  of  men  who  had  been  of  long  service  with  the  rail- 
road; but  he  found  himself  unable  to  accommodate  them,  and  there 
was  therefore  some  feeUng  being  engendered.  I  investigated  that 
matter  and  found  that  it  was  true,  and  quite  a  number  of  men,  various 
trainmen  of  the  various  orders,  called  upon  me  at  my  office,  assuring 
me  that  both  the  company  and  the  employees  felt  that  this  senti- 
mental courtesy  should  be  continued,  and  that  it  should  not  be 
stopped. 

The  Chairman.  The  language  of  the  present  act  is  "also  the  fami- 
lies of  persons  killed.'' 

Mr.  Taylor.  I  change  it  to  ''died.'' 

The  Chairman.  Now,  what  is  the  change  you  propose  ? 

Mr.  Taylor.  To  take  out  the  word  ''kuled"  and  put  in  the  word 
"died,"  so  that  it  will  include  the  famiHes  of  employees  wlio  died  in 
the  service. 

The  Chairman.  But  of  course  that  is  not  all.  You  would  make  it 
read, ''also  the  famiUes  of  persons  who  died  while  in  the  service?" 

Mr.  Taylor.  That  seems  to  be  the  language — ^yes,  "who  died 
while  in  the  service." 

The  Chairman.  Then  it  is  not  sufficient  to  strike  out  the  word 
"killed"  and  insert  the  word  "died."  You  leave  in  the  word 
"kUled?" 

Mr.  Taylor.  I  didn't  leave  it  in,  but  I  am  perfectly  willing  to  put 
it  in. 

The  Chairman.  It  should  read,  then,  "also  the  families  of  persons 
who  died,"  and  so  forth. 

Mr.  Taylor.  A  year  or  two  ago,  as  the  result  of  this  agitation, 
there  came  from  the  Senate  an  amendment,  offered  by  Senator  Clapp, 
and  that  amendment,  instead  of  using  general  terms  and  taking  m 
the  families  of  all  deceased  employees  who  died  in  the  service,  simply 
provided  that  famiUes  of  employees  who  were  killed  in  the  service 
might  receive  the  courtesy  or  a  pass,  and  that  is  the  language  the 
chairman  has  just  read;  in  other  words,  it  brought  in  a  certain  class 
of  families  of  deceased  emplojrees,  and  not  all  of  them  generally.  By 
this  language,  if  I  am  correct  in  my  language,  I  seek  to  simply  gener- 
aUze  the  families  of  deceased  employees  who  died  in  the  service 
and  give  the  companies  the  right,  if  they  care  to  extend^  the  pass 
privilege,  to  grant  such  passes. 

The  Chairman.  Has  there  been  any  construction  of  the  law  as  to 
the  family  of  a  dead  person  ? 

Mr.  Taylor.  I  would  not  have  any  trouble  in  ascertaining  that. 

The  Chairman.  What  would  you  say  was  the  definition? 

Mr.  Taylor.  His  wife,  his  widow,  if  she  survived  him,  and  any 
children  that  might  survive. 

The  Chairman.  Until  they  got  to  be  80  years  of  age  ? 

Mr.  Taylor.  It  makes  no  difference  if  the  railroad  com{>any 
cared  to  extend  the  privilege  under  those  circumstances.  This  is 
not  a  mandatory  rule;  we  are  not  forcing  something  upon  the 
railroads. 

The  Chairman.  But  a  child  80  years  old  would  be  a  member  of 
the  family. 

Mr.  Taylor.  Yes;  I  should  say  he  was. 

Mr.  Adamson.  Dependent  relatives,  hving  in  the  family. 
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Mr.  Taylob.  Yes,  sir.  I  would  possibly  consider  my  brother  a 
member  of  my  immediate  family,  if  he  lived  with  me  and  if  I  were 
i»upporting  him. 

Mr.  Richardson.  And  if  he  died,  his  children  would  become 
members  of  the  family,  and  that  of  course  would  make  it  indefinite. 

Mr.  Taylob.  I  know  that  it  does  not,  excepting  aa  to  the  fact 
that  the  railroad  companies  may  offer  this  to  the  family  of  a  man  aa 
a  courtesy,  but  a  railroad  may  say  that  they  will  not  issue  it  at  all. 

Mr.  Stevens.  Wasn't  it  that  very  thing  that  the  antipass  law 
was  enacted  for,  to  stop  the  courtesy  business  ? 

Mr.  Taylor.  No;  I  don't  think  so.  There  were  very  many  serious 
objections  to  the  antipass  law,  but  I  would  not  attempt  to  give  them 
in  detail.  No  one  ever  claimed  that  it  was  unwise  to  give  a  wife  or 
widow  of  a  deceased  employee  of  a  railroad,  a  man  of  faithful  service 
and  long  standing,  a  pass  to  ride  to  and  from  her  home;  to  go  upon 
Memorial  Day  to  put  flowers  upon  his  ^ave,  or  somethinj^  of  tnat 
kind.  And  1  want  to  say  that  there  is  a  deep  underlying  senti- 
ment among  the  men  that  this  courtesy  ought  to  be  extended,  and 
it  is  also  sought  by  the  managements  of  the  roads. 

Mr.  Stevens.  You  realize  that  we  are  enacting  a  law  for  the 
government  of  a  pubUc  corporation  performing  public  functions  for 
the  benefit  of  the  pubUc;  and  when  we  make  a  general  law  preventing 
discrimination  as  to  all  classes  of  the  public,  in  what  way  should  this 
class  of  the  pubUc  have  a  favor  given  them,  and  discrimmate  against 
other  classes  of  the  pubUc  %    That  is  the  point  that  comes  to  us. 

Mr.  Taylor.  It  is  part  and  parcel  of  tne  railroad  man's  every  day 
life,  and  that  which  he  appreciates  and  expects  during  his  lile,  or 
during  the  term  of  his  employment,  to  receive  from  the  railroad 
company  for  which  he  is  worlong,  for  himself  and  his  family,  free 
transportation  at  certain  intervals.  That  same  feeling  always 
remains  with  the  immediate  family  of  that  man  after  he  has  severed 
his  connection  by  reason  of  death.  It  is  because  of  that  feeling  that 
they  have  a  right  to  a  pass  if  they  want  to  take  a  trip  every  once  in 
a  while.  It  has  been  tne  custom  of  years,  and  the  esprit  de  corps  of 
the  railway  organization  demands  it,  on  the  part  or  the  company. 
It  is  not  the  immediate  family  that  is  worrying  the  company,  but  tne 
men  who  are  still  hying  and  working  for  the  company,  fe^ung  that 
the  widow  or  the  children  of  some  man  that  they  all  tnew,  and  who 
has  died,  ought  to  have  this  courtesy.  As  I  have  stated,  it  is  purely 
a  sentimental  consideration  and  is  not  a  Question  of  logic.  I  have 
read  this  pass  amendment,  and  if  you  can  snow  me  much  logic  in  any 
of  it.  I  would  be  very  glad  indeed  to  see  it. 

Mr.  Ejsnnedy.  I  thii&  your  amendment  ought  to  be  made;  that  is, 
I  think  if  we  allow  the  word  *' killed"  to  remain,  it  follows,  to  me, 
that  a  man  who  has  conducted  the  service  of  the  company  successfullv 
without  accident  ou^ht  to  stand  higher  than  a  man  who  is  kiUea. 
But  here  is  a  suggestion  that  I  think  ought  to  be  made,  or  a  limitation 
that  ought  to  be  made,  so  that  a  son,  sav,  of  a  railroad  man,  if  he 
might  luippen  to  be  a  traveling  man,  coula  not 

Sir.  TowNSEND.  Or  a  Meml^r  of  Congress. 

Mr.  Kjbnnedy.  No;  but  if  he  was  engaged  in  commerce, it  would  be 
tremendously  advantageous  if  he  should  have  a  pass. 

Mr.  Taylor.  I  do  not  object  to  any  limitation,  but  at  the  same 
time  I  did  not  consider  it. 
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Mr.  Sims.  It  misht  be  made  to  cover  the  widow  durkig  widoidioed^ 
and  the  children  during  sotmority. 

Mr.  Taylob.  That  would  suit  me  exactly. 

Mr.  Adahson.  You  spoke  of  this  rriievmg  the  i^icials  of  emihar- 
rasement.  Don't  you  think  that  it  woukT  relieve  them  of  great 
embarrassment  ana  enable  them  to  reduce  passenger  fares  to  ^b» 
entire  public  if  we  were  to  repeal  all  of  these  exceptiims  to  Uiat  ai^ 
pass  provision  ? 
^     Mr.  TATiiOB.  No;  I  do  not  agree  with  you  at  all  upon  that. 

I  am  very  much  obliged  to  you. 

(Thereupon,  at  1.10  p.  m.  the  commHtee  adjourned  unti)  Monday, 
February  21,  1910,  at  10  o'clock  a.  m.) 
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Committee  on  Interstate  and  Foreign  Commerce, 

Monday^  February  21^  1910. 
The  committee  this  day  met  at  10  a.  m.,  Hon.  James  R.  Mami 
(chairman)  presiding. 

The  Chairman.  There  may  be  introduced  into  the  record  a  letter 
from  Mr.  S.  H.  Cowan,  representing  the  Cattle  Raisers'  Association 
of  Texas. 

(Following  is  the  letter  referred  to :) 

[Cattle  Ralseni'  Association  of  Texas.] 

FoBT  Worth,  Tex.,  February  11,  1910, 
Hon.  James  R.  Mann, 

Chairman  Committee  on  Jnierntatc  and  Foreign  Commerce, 

House  of  Representatives y  Washington,  D,  C, 

Deab  Sib  :  I  hesitate  to  further  tax  your  time  and  patience,  but  at  the  risk 
of  doing  so  write  these  suggestions  to  each  member  of  your  committee,  because 
I  feel  that  no  member  of  the  committee  desires  to  do  anything  which  will  work, 
or  may  work,  injustice  to  shippers  or  railroads. 

That  part  of  the  Townsend  bill  which  declares  that  *'  the  Interstate  Ck)mmerce 
Commission  and  its  attorneys  shall  take  no  part  In  the  conduct  of  any  such 
litigation  "  will  probably  work  so  unjustly  in  the  cattle  rate  case  which  I  cited 
in  my  argument  filed  with  the  committee,  and  probably  in  other  cases,  that  I 
feel  it  my  duty  to  point  it  out.  That  case  is  pending  b^ore  the  master  in  chan- 
cery at  St.  Louis;  the  evidence,  briefs,  and  arguments  are  all  in;  and  it  is 
expected  that  he  will  make  a  report  to  the  United  States  circuit  court  any 
time. 

I  am  acting  as  special  attorney,  employed  by  the  commission  in  the  case  and 
under  appointment  of  the  Attorney-General,  and  Mr.  P.  J.  Farrell,  an  attorney 
regularly  in  the  employ  of  the  commission,  is  with  me  in  the  case,  and  he  like- 
wise has  an  appointment  from  the  Attorney-General.  I  have  spent  more  than 
a  full  year's  time  altogether  on  the  case  before  the  commission  and  the  court. 
It  covers  a  great  field  of  detail,  and  can  not  be  decided  properly  without  con- 
sidering the  facts  in  detail.  It  is  not  egotism  to  say  that  no  other  lawyer  knows 
the  case,  nor  is  it  a  criticism  to  say  that  no  other  lawyer  can  familiarize  himself 
with  it  80  as  to  properly  handle  it  in  less  than  three  months.  If  you  doubt 
that,  please  send  for  Mr.  Farrell,  who  is  in  the  commission's  ofilce,  and  get  him 
to  tell  you  about  It.  Now,  when  the  master  makes  his  report  the  case  wHl 
come  on  for  a  hearing  on  objections  to  the  master's  report  before  at  least  three 
of  the  circuit  Judges  holding  the  circuit  court 

Suppose  this  bill  becomes  a  law  during  the  pendency  of  the  case.  This  clause 
to  which  I  object,  It  seems  to  nio,  prohibits  the  Attorney-General  from  employ- 
ing either  one  of  us  as  special  attorney  in  the  case,  and  probably  prevents  either 
of  us  from  api)earing.  The  Attorney-General  must  construe  it  to  be  the 
policy  of  the  law  to  prohibit  him  from  employing  any  attorney  who  has  repre- 
sented the  commission  in  the  case.    The  Cattle  Sbipi)ers  and  the  Cattle  Raisers* 
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Association,  complainunt,  wbicii  lias  spent  many  thousands  of  dollars  in  the 
case  before  tlie  commission,  liave  no  right  to  appear  by  counsel  and  thus,  rin^ht 
m  the  middle  of  this  imi)ortant  case,  involving  already,  according  to  the  allega- 
tion of  the  railroads,  $2,000,000,  and  as  a  precedent  involving  ultimately  five 
times  that  amount — as  1  can  fairly  demonstrate — it  is  i)roi)osed  in  this  bill  to 
exchide  me  and  my  clients  from  this  case.  In  the  name  of  even-handed  justice 
for  the  shippers  of  this  country  and  as  well  for  the  bar,  I  want  to  register  this 
protest  against  that  which,  as  I  interpret  it,  would  prohibit  my  going  on  with 
the  case  in  the  circuit  court  or  tlie  Supreme  Court,  and  i)rohibit  attorneys  of 
the  Interstate  (Nmimerce  Commission  familiar  with  a  given  case  from  being 
retained  or  to  api)ear.  And  I  wiph  in  the  same  behalf  to  enter  the  earnest  plea 
that  the  shippers  who  were  complainants  before  the  commission  shall  have  the 
right  to  apr>ear  by  counsel  in  any  court  in  any  case  where  the  order  of  the 
commission  is  attacked,  in  support  of  the  order,  under  such  rules  as  the  court 
may  prescribe. 

I  know  a  certain  case  where  certain  iMirtles  having  rights,  as  they  conceive, 
by  contract  will  attempt  to  enjoin  the  railroads  from  obeying  the  commission*^ 
order  if  made.  I  know  of  other  shippers  equally  interested  on  the  other  side. 
Shall  they  not  be  accorded  the  right  to  be  represented?  There  can  be  no  fear 
that  such  appearance  will  prevent  the  Attorney-General  having  control  of  the 
case,  as  the  court  can  prescribe  the  rules  to  suit  the  case,  as  its  conduct  Is 
necessary:  but  the  bill  can  l>e  made  to  read  that  the  Attoniey-Cteneral  shall  have 
control  and  direct  the  case,  and  that  will  meet  the  objection  that  he  would  be 
Interfered  with. 

I  notice  the  expression  by  some  of  the  conunittee  in  report  of  hearings  that 
they  can  not  conceive  that  in  such  a  case  as  the  cattle-rate  case  the  Attorn^- 
General  would  not  retain  the  counsel  familiar  with  it.  Why,  then,  should  the 
bill  expressly  exclude  the  commission's  attorneys?  After  having  provided  In  the 
bill  that  the  Attorney-General  shall  have  charge  and  control,  what  effect  can 
the  clause  to  which  I  object  have  unlef^s  that  which  I  have  iM)inted  out? 

I  trust  you  will  not  consider  what  I  now  say,  or  have  said,  a  criticism  of  the 
authors  of  the  bill  or  of  the  Attorney -GeneraVs  department.  There  is  no  man 
in  Congress  for  whom  I  have  a  higher  regard,  or  who  to  my  knowledge  has 
worked  more  faithfully  or  Intelligently  for  the  best  interests  of  the  public 
than  Mr.  Townsend,  nor  do  I  question  that  those  concerned  In  drawing  the  bill 
are  less  faithful  to  the  public  trust,  but  It  does  seem  to  me  that  there  has  been 
no  sutflcient,  comprehensive,  accurate,  and  detailed  survey  of  the  results  to 
flow  from  it  in  practical  operation,  and  as  it  will  apply  to  the  real  parties  at 
Interest. 

I  realize  that  my  opposition  to  it  might  afford  the  occasion  for  the  Attorney- 
General  to  decline  to  continue  my  service  in  that  case  if  the  bill  becomes  a  law 
while  it  Is  pending,  even  if  the  clause  to  which  I  here  object  were  eliminated, 
but  the  interests  of  my  clients  and  those  similarly  situated  as  the  cattle  ship- 
pers are  as  great  in  this  case  as  that  of  the  railroads,  and  I  can  not,  in  duty  to 
my  clients,  sit  quietly  by  and  not  protest  against  so  manifest  injustice  as  would 
result  from  an  act  of  Congress  retiring  tbelr  counsel  while  the  railroad's  coun- 
sel continue  In  the  case  to  the  end.  I  am  certain  that  no  member  of  the  com- 
mittee intends  such  consequence. 

While  I  believe  that  the  Government  should  pay  for  defending  the  commis- 
sion's orders,  I  believe  that  throughout  the  country  those  who  have  taken  the 
burden  of  presenting  their  cases  to  the  commission  desire  the  right,  to  be  exer- 
cised wherever  they  think  It  to  be  to  their  Interest,  to  be  heard  when  the  final 
test  comes  In  court  as  to  whether  they  shall  have  and  enjoy  the  fruits  of  their 
victory,  the  benefits  flowing  from  the  orders  made  In  their  behalf. 

Should  the  Interstate  Commerce  C/ommlsslon  under  the  existing  law,  or  the 
Attorney-General  under  this  bill  if  enacted,  not  see  flt  to  employ  such  counsel 
as  had  successfully  handled  a  case  before  the  commission,  or  deem  it  unne««- 
sary  to  employ  special  counsel  at  all,  as  would  generally  be  the  case,  the  com- 
plainant should  still  have  the  same  right  to  fight  for  his  rights  before  the 
courts  to  the  same  extent  as  he  did  before  the  commission,  subject  to  the  case 
being  in  control  of  the  Attorney-General.  It  would  be  availed  of  only  In  cases 
of  great  Importance,  and  I  can  not  see  why  It  should  be  objected  to  If  the  At- 
torney-General Is  left  in  control  of  the  case.  The  failure  to  provide  for  It 
would  be  an  undue  preference  for  the  railroads. 

Respectfully  submitted. 

S.  H.  OowAif. 
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Also  a  letter  from  Mr.  Edward  F.  Murray,  of  Murray's  Line,  Al- 
bany, N.  Y.,  in  relation  to  water-line  carriers. 
Following  is  the  letter  referred  to : 

Murray's  Line, 
Troy,  N.  K.,  February  19,  WIO, 
To  the  honorable  the  Committee  on  Interstate  and  Foreign  Commerce,  House 

of  Representatives,  Washington,  D.  C. 

Gentlemen:  On  looking  over  H.  R.  bill  17536  my  attention  is  attracted  to 
lines  24  and  25,  page  18,  and  lines  1  to  7,  Inclusive,  page  10,  which  read  as 
follows : 

"And  In  establishing  such  through  route,  the  commission  shall  not  require, 
any  company,  without  Its  consent,  to  embrace  In  such  route  substantially  lesB 
than  the  entire  length  of  Its  railroad  and  of  any  Intermediate  railroad  operated 
in  conjunction  and  under  a  common  management  or  control  therewith,  which 
lies  between  the  termini  and  would  form  part  of  such  through  route,  unless 
the  route  by  way  of  such  last-described  line  of  railroad  Is  unreasonably  long 
as  compared  with  such  proposed  through  route." 

If  the  intent  of  the  paragraph  is,  as  I  read  It,  to  restrict  the  operation  of  tlie 
proposed  amendment  to  nothing  less  than  substantially  the  entire  length  of  a 
railroad,  there  will  be,  in  my  mind,  but  little  use  In  passing  the  proposed  amend- 
ments to  the  law,  or  spending  much  money  In  Improving  the  waterways  of  this 
country. 

As  an  Illustration:  The  lUlnols  Central  Railway  substantially  parallels  the 
Mississippi  River  from  St  Louis  to  New  Orleans,  and  between  those  points  are 
the  following — ^and  many  other  i)romluent  places,  located  both  on  the  railroad 
and  the  river — namely,  Cairo.  Memphis,  Vicljsburg,  Natchez,  Baton  Rouge,  etc. 

If  the  proposed  amendment  Is  as  it  api)ears  to  me,  the  court  of  commerce 
could  not  compel  the  railroad  company  to  make  through  or  joint  rates  or  proper 
divisions  of  same  between  any  of  these  points  and  points  beyond  and  the  water 
lines,  one  terminus  being  New  Orleans,  but  I  do  not  know  what  the  other  ter- 
minus would  be  in  this  case. 

Another  Ulustration  in  this  vicinity:  The  New  York  Central  Railroad  owns 
and  operates  a  through  line  between  New  York  City  and  Ogdensburg,  N.  Y., 
going  through  Vermont  via  Rutland,  Burlington,  etc.,  which  brings  It  under 
the  jurisdiction  of  the  Interstate  Commerce  Commission.  On  the  line  of  the 
road  and  competitive  with  water  transportation  are  the  cities  of  Newburgh, 
Poughkeepsie,  Kingston,  Hudson,  Albany,  Troy,  Burlington,  etc. 

If  I  understand  the  proposed  amendment  correctly,  the  court  of  commerce 
would  have  no  right  to  order  the  New  York  Central  Railroad  to  put  in  effect 
through  or  joint  rates,  with  proper  divisions  of  same,  between  any  of  these 
places  and  the  places  on  their  roads  or  connections,  and  the  water  lines  oi)er- 
atlng  on  the  Hudson  River  and  Lake  Champlaln,  and  they  would  virtually  havd 
no  competition  from  water  lines,  except  on  port-to-port  business. 

I  believe  substantially  the  same  conditions  exist  In  hundre<l8  of  other  places 
in  this  country. 

If  tlie  proposed  amendments  are  to  be  of  any  t>eneiit  to  the  business  Interests 
of  this  country  or  to  assist  In  the  development  of  our  waterways,  I  believe 
that  It  Is  necessary  that  there  should  be  some  power  or  authority  to  compel 
the  railroads  of  this  country  to  put  In  force  joint  and  through  rates,  with  proper 
pro  rata  divisions  of  same,  to  apply  between  all  stations  with  water  transi^or- 
tatlon  carriers. 

Railroads  should  not  be  i)erniltted  to  charge  carriers  by  water  any  more  for 
carrying  the  same  classes  of  freight  the  same  distance  than  they  charge  their 
most  favored  connection  or  patron.  And  If  It  can  be  legally  and  equitably 
provided,  where  water  transportation  and  railroads  come  together,  and  there 
are  no  proper  transfer  facilities  between  them  and  the  business  will  warrant 
It,  there  should  be  some  power  or  authority  to  compel  that  i)roper  transfer 
facilities  be  erected  and  a  charge  made  to  the  property  transferred  that  wUl 
fairly  reimburse  the  parties  or  party  who  builds  the  transfer  accommodations. 

As  I  sjild  to  your  committee,  It  Is  to  my  mind  almost  useless  for  the  United 
States  Government  to  spend  hundreds  of  millions  of  dollars  In  Improving  the 
waterways  of  this  country  if  there  Is  not  some  power  or  authority  to  compel 
the  railroads  to  join  in  through  or  joint  rates  and  fair  divisions  of  same  at  all 
points  where  water  and  rail  connections  are  or  can  be  made. 

It  is  not  possible,  except  between  very  few  places  In  this  country,  to  main- 
tain all-water  routes  with  proper  facilities  with   port-to-port  business  only. 
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The  railroads  should  act  as  feeders  and  distributers  to  the  water  carria^  and 
vice  versa,  thereby  giving  to  the  manufacturing  and  business  interests  of  this 
country  the  benefit  of  the  lowest  rates  that  can  be  made  to  and  from  all  points. 

If  I  can  be  of  any  use  to  your  committee,  I  am  at  your  service,  and  will 
appear  before  your  committee  at  any  time  that  will  suit  your  convenience.  I 
believe  that  this  question  in  all  its  bearings  is  one  of  the  most  important  tliat 
has  been  before  Congress  in  many  years. 

Thanking  you  for  your  consideration,  I  am. 

Respectfully,  yours,  Edw.  F.  Murray. 

Also  a  letter  from  Mr.  R.  C.  Adams,  addressed  to  Representative 
Martin,  of  South  Dakota,  in  relation  to  oil  pipe  lines,  and  so  forth,  as 
related  to  the  proposed  legislation. 

Following  is  the  letter  referred  to: 

Washington,  D.  C,  December  20,  1909. 
Hon.  B.  W.  Martin, 

House  of  Represenlutives,  City: 

Sir:  I  recently  noticed  in  tlie  Associated  Press  report  a  synopsis  of  the  rec- 
ommendations the  President  and  the  Department  of  Justice  have  agreed  upon 
with  reference  to  requesting  legislation  by  CJongress  creating  a  court  to  which 
appeals  could  be  taken  from  the  decisions  rendered  by  the  Interstate  Commerce 
Commission.  It  was  also  stated  that  special  legislation  would  be  requested 
which  would  give  the  commission  a  broader  and  more  definite  scope  of  authority 
in  handling  matters  pertaining  to  interstate  commerce  and  the  regulation  of 
freight-rate  schedules  proposed  to  be  adopted  by  the  railroads  of  the  country. 

This  proposed  action  is  very  good  so  far  as  it  goes,  but  it  occurs  to  me  as  a 
producer  of  oils  that  two  very  important  matters  have  been  overlooked  by  the 
President  and  the  Department  of  Justice,  namely : 

(1)  The  Interstate  Commerce  Commission  should  be  given  power  to  compel 
aU  railroads  to  furnish  tank  cars  for  the  transportation  of  both  crude  and 
refined  oils  and  the  right  to  regulate  the  rate  to  be  charged  for  such  transpor- 
tation. 

(2)  The  proposed  laws  should  declare  all  pipe  lines  used  for  transporting  oil 
(crude  or  refined)  to  be  common  carriers  in  the  same  sense  and  for  the  same 
reason  that  railroads  are  made  so. 

Both  of  these  propositions  should  be  placed  under  the  Jurisdiction  of  the 
Interstate  Commerce  Commission  for  the  same  reason  that  railroad  rates  are» 
and  the  commission  should  be  given  power  to  regulate  the  rate  to  be  charged 
for  transporting  oils  by  the  pipe  lines  as  well  as  the  railroads. 

Objection  might  t>e  raised  to  the  suggestion  that  the  railroads  be  compelled 
to  furnish  tank  cars  for  trans|H>rting  crude  or  refined  oils,  on  the  ground  that 
those  engaged  in  the  business  of  producing  and  refining  oils  have  heretofore 
provided  their  own  tank  cars  or  pipe  lines  owning  the  same. 

In  a  measure  this  is  true,  but  it  is  well  known  that  these  cars  are  the  property 
of  the  Standard  Oil  Company,  or  some  of  Its  subsidiary  companies,  and  that 
this  comi)any  has  practically  controlled  the  oil  markets  of  this  and  many  for- 
eign countries  and,  by  controlling  the  means  of  tninsiK>rtation,  has  to  this  time 
successfully  prevented  Independent  companies  and  individuals  from  operating 
to  any  considerable  extent. 

As  to  the  question  of  regulating  the  rates  on  pii)e  lines  and  making  them 
common  carriers,  it  is  well  known  that  the  producing  of  crude  oils  and  refining 
the  same  is  to-day  one  of  the  largest,  if  not  actually  the  largest,  industry  of 
the  United  States;  that  more  i)eople  are  interested,  either  directly  or  Indirectly, 
in  the  producing  and  refining  of  oil  than  in  any  other  industry  in  this  country; 
and  proper  means  of  transimrtation  should  be  furnished  for  transporting  oils 
of  all  kinds,  the  same  as  for  other  commodities.  There  are  at  this  time  pipe 
lins  running  through  many  of  the  Middle  and  lOastem  States  supposedly  owned 
by  different  companies,  but  none  have  ever  been  known  to  do  a  common-carrier 
business.  What  is  known  as  the  "  Mid-Continent  oil  fields,"  comprising  middle, 
west,  and  south,  is  crossed  at  present  by  three  pii>e  lines — one  supposed  to  be 
owned  by  the  Prairie  Oil  and  (Sas  Company,  running  through  Oklahoma  and 
Kansas  in  a  northeasterly  direction  and  connecting  with  the  Standard's  eastern 
lines;  one  by  the  Texas  Pipe  Line  (Company,  crossing  Oklahoma  and  Texas, 
reaching  the  Gulf  of  Mexico  by  way  of  Port  Arthur :  one  by  the  Gulf  Pipe  Line 
Company,  crossing  Oklahoma  and  Texas  through  the  Beaumont  fields  to  the 
Gulf.    A  fourth  line  has  been  Incorporated  under  the  laws  of  Oklahoma  as  ft 
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oommon  carrier.  This  is  known  as  the  Ol^lahoma  Pipe  Line  Company  and  is 
owned  by  the  Standard  Oil  interest.  Tliis  line  will  cross  Oklahoma,  Arkansas, 
and  Louisiana,  reaching  the  Gulf  of  Mexico  at  Baton  Rouge.  These  three  lines 
all  reach  tide  water  at  the  Gulf,  and  from  there  the  oil  goes  to  various  parts 
of  this  country  and  to  foreign  countries  by  the  cheap  water  transportation. 

The  well-known  fact  that  60  per  cent  of  the  oil  produced  in  the  United 
States  goes  to  foreign  countries  every  year  explains  the  reason  why  the  pipe 
lines  In  every  instance  go  to  tide  water. 

So  far  as  the  common-carrier  principle  is  concerned,  the  arrangement  at 
present  is  a  mere  mockery.  The  several  States  do  not  have  uniform  legislation 
affecting  the  transportation  question,  and  hence  it  is  impossible  for  an  inde- 
pendent company  or  individuals  who  produce  oil  to  force  the  pipe  lines  to  trans- 
port their  products  from  one  State  to  another,  and  unless  the  railroads  are 
compelled  to  furnish  proper  tank  cars  for  the  transportation  of  oil,  both  crude 
and  refined,  it  will  be  utterly  impossible  in  the  future  as  in  the  past  for  any 
hddependent  producer  to  reach  any  of  the  markets  of  the  United  States  with  his 
oils  or  get  them  to  tide  water  where  they  can  be  distributed  by  boat. 

At  present,  and  It  has  always  been  so,  the  independent  producer  by  reason  of 
this  fact  is  either  compelled  to  quit  producing  oil  and  go  out  of  business  or  sell 
to  the  pli)e-line  interests,  and  hundreds  of  thousands  of  people  to-day  stand 
ISace  to  face  with  this  question — the  value  of  their  product  being  Just  what  the 
pipe  lines  (Standard  Oil)  are  willing  to  pay  for  it 

There  is  but  one  relief,  and  that  is  for  Congress  to  declare  pipe  lines  to  be 
common  carriers  in  every  sense  of  the  word;  compel  the  railroads  to  furnish 
tank  cars  for  transporting  crude  oil  and  all  its  poducts,  and  provide  a  heavy 
penalty  (Iwth  civil  and  criminal)  for  every  violation  of  the  law,  and  give  the 
Interstate  Commerce  Commission  power  to  make  rates  and  regulate  the  busi- 
ness generally  in  so  far  as  it  relates  to  the  transportation  question. 

I  have  been  engaged  in  the  business  of  producing  oil  for  a  number  of  years 
imst  in  the  mid-continent  field;  but  have  never  yet  been  able  to  find  a  market 
for  my  products  except  such  as  the  Standard  Oil  interests  have  voluntarily 
offered  to  give  me,  and  to-day  they  are  purchasing  oil  from  me  at  35  cents  per 
tarrel,  which,  it  is  well  known,  nets  them  in  the  refined  state  from  $10  to  $14 
per  barreL 

I  can  see  no  reason  why  Congress  should  allow  the  oil  industry  to  pass 
imnoticed  while  the  Department  of  Justice  is  exerting  every  effort  to  dissolve 
the  Oil  trust,  which  has  openly  boasted  time  and  again  that  its  system  of  doing 
bnBinefls  is  more  efficient  than  that  of  the  Government  itselt 

The  statistics  furnished  by  the  Government  show  that  this  industry  has  been, 
oonstantly  increasing  since  the  civil  war  to  the  present  time,  and  it  is  not  sur- 
passed by  any  other  in  the  United  States  to-day.  It  is  also  a  well-known  fact 
that  not  more  than  lialf  a  dozen  of  the  Bastem  States  have  been  fully  de- 
Teloped  with  reference  to  the  production  of  their  oil&  I  may  say  the  industry 
is  to-day  yet  in  its  infancy,  and  when  we  stop  to  consider  test  drilling  made  in 
the  States  of  South  Dakota,  southern  Montana,  Wyoming,  Utali,  Colorado* 
Nerada,  and  California  have  demonstrated  conclusively  that  oil  al>ounds  in 
great  quantities  it  becomes  very  plain  to  any  observing  person  that  these  ques- 
tions relating  to  the  methods  of  transportation  should  be  settled  for  all  time 
to  come  as  soon  as  possible.  It  is  impossible  at  present  for  the  owners  of  prop-, 
erties  in  the  States  I  have  Just  mentioned  to  operate  the  same  or  find  a  market 
for  any  of  their  products,  yet  it  is  a  little  strange  that  people  residing  in  those 
States  engaged  in  other  lines  of  business,  live  stock  or  mining,  find  it  possible 
to  get  their  products  transported  to  any  part  of  the  country,  while  the 
owners  of  oil  properties  enjoy  no  such  transportation  facilitiea  If  Congress 
should  enact  the  legislation  proposed  herein,  it  would  be  possible  for  the  owners 
of  properties  in  these  several  States  to  develop  their  properties,  produce  the  oil, 
and  reach  the  markets  of  their  own  and  adjoining  States,  whereas  at  present 
th^  can  not  do  this  for  lack  of  transportation  facilities,  and  the  people  of  these 
States  are  forced  to  use  oil  and  pay  transportation  charges  covering  the  same 
■hipped  from  the  Atlantic  coast  and  the  Gulf  of  Mexico. 

There  is  no  reason  why  the  oil  industry  in  one  State  should  be  allowed  to 
remain  in  an  undeveloped  condition  while  the  oil  regions  of  some  of  the  other 
States  are  being  overtaxed  and  their  product  fast  diminishing,  in  order  to  get 
oU  to  supply  the  people  of  the  States  with  the  same,  when  these  people  have 
enough  oil  within  the  borders  of  their  own  State  to  meet  all  demands.  The  in- 
dustry and  legislation  affecting  the  same  should  be  such  that  it  would  be  pos- 
sible for  the  owners  of  oil-producing  properties,  adjacent  to  any  railroad,  to 
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develop  the  same  and  know  that  their  prodncts  wonld  be  transported  to  Tartons 
points  of  market  by  the  railroads  the  same  as  any  other  commodity  produced 
in  that  locality. 

I  am  writing  this  letter  to  you  trusting  that  it  contains  information  with 
reference  to  this  subject  with  which  you  have  not  heretofore  been  familiar,  and 
hoping  that  you  may  be  able  to  bring  about  the  enactment  of  some  legtslatlcm 
that  will  cover  the  ground  fully  and  give  the  investing  public  the  positive  pro- 
tection to  which  it  is  entitled. 

Yours,  very  truly,  R.  C.  Adams, 

Bond  Building. 

Also  a  letter  from  Mr.  Leonard  Bronson,  manager  of  the  National 
Lumber  Manufacturers'  Association,  in  relation  to  certain  amend- 
ments proposed  by  him  upon  the  subject  of  car  stakes. 

Following  is  the  letter  referred  to : 

[The  National  Lumber  Manufacturers'  Association.] 

Chicago,  III.,  February  IS,  1910. 
Hon.  James  R.  Mann, 

House  of  Representatives,  Washington,  D,  C, 

Deab  Sir  :  Please  allow  me  briefly  to  remind  you  of  a  matter  of  Interest  to  the 
people  I  represent  and  which  was  the  subject  of  the  hearing  before  the  Com- 
mittee on  Interstate  and  Foreign  Commerce  of  the  House  of  Representatives 
on  January  26  and  27. 

The  lumbermen  do  not  feel  that  they  are  selfish  in  asking  that  when  amend- 
ment of  the  interstate-commerce  law  is  reported  it  be  so  worded  as  to  require 
complete  equipment  of  flat  or  gondola  cars  for  the  carriage  of  their  products, 
because,  as  they  believe,  every  other  commodity  of  anything  like  equal  impor- 
tance with  theirs  from  the  transportation  standpoint  is  given  equipment  espe- 
cially designed  to  its  needs. 

As  I  stated  during  the  hearing,  I  am  not  a  lawyer,  and  so  may  make  sngges- 
tions  that  are  not  entirely  apropos  nor  readily  put  into  words,  but  it  seems 
to  me  that  a  fair  and  comprehensive  inclusion  of  this  matter  in  the  law  might 
be  accomplished  in  substantially  the  following  way: 

In  section  1  of  the  act  as  it  stands  to-day,  in  the  second  paragraph,  is  a  defini- 
tion of  the  term  "  transportation,"  reading :  "  The  term  *  transportation  '  shall 
include  cars  and  other  vehicles  and  all  instrumentalities  of  shipment  or  car- 
riage," etc.  If  you  should  insert  after  the  word  "cars,"  or  after  the  word 
**  vehicles."  the  words  "  completely  equipped  for  the  safe  carriage  and  protection 
Of  all  commodities  ordinarily  transported  in  carload  lots,"  it  would,  I  think, 
substantially  cover  the  point  at  issue  and  be  fair  to  all  classes  of  shippers. 
The  exact  wording  to  cover  the  purpose  and  thought  I  have  is  very  gladly  left 
to  you. 

You  are  aware  of  our  feeling  that  the  railroads  can  well  afford  to  furnish 
car  stakes,  binders,  etc.,  in  view  of  the  fact  that  by  their  use  they  are  able 
to  transport  a  larger  load  on  a  cheaper  car  than  where  a  box  car  is  used. 

It  would  seem  to  the  layman,  in  view  of  the  verbiage  that  follows  the  part  I 
quoted  above,  that  this  broadening  of  the  deflnition  of  the  term  "  transporta- 
tion "  should  be  unnecessary.  Seemingly,  it  would  be  covered  by  the  words 
"all  services  in  connection  with  the  receipt,  delivery,"  etc.,  yet  the  Interstate 
Commerce  Commission  has  not  seen  flt  so  to  interpret  these  words  or  to  apply 
such  an  interpretation,  and,  therefore,  I  believe  it  is  necessary  that  this  Inter- 
pretation, if  it  be  sound,  be  written  into  the  law. 

I  do  not  know  whether  such  nn  addition  as  I  suggest  should  absolutely  re- 
quire the  railroads  to  furnish  the  equipment  or  whether  they  could  simpler 
pay  for  the  equipment  if  furnished  by  someone  else.  The  latter.  If  permitted, 
would  undoubtedly  be  the  way  in  which  the  matter  would  be  handled  at  first, 
though  I  am  sure  that  after  the  railroads  had  equipped  a  few  hundred  thoasand 
flat  and  gondola  cars  with  temi)orary  stakes  and  binders  they  would  soon  devise 
some  permanent  arrangement,  and  be  glad  to  do  so;  but  perhaps  it  wonld  be 
necessary  to  cover  this  point  in  the  law — perhaps  in  the  sections  defining  the 
duties  of  the  Interstate  Commerce  Commission.  If  the  railroads  have  the 
option  of  furnishing  the  equipment  or  paying  for  it  and  choose  the  latter,  the 
charge  allowed  should  be  absolutely  fixed  by  the  Interstate  Commerce  Commis- 
sion, either  by  an  allowance  in  the  rate  per  100  pounds  or  by  a  fixed  allowance 
on  each  carload.     Some  lumbermen  think  that  reduction  of  1  to  IJ  cents  per 
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100  pounds  In  the  rate  on  forest  products  shipped  on  open  csirs  would  be  a  sat- 
isfactory way  of  settling  the  matter.  I  do  not  agree  with  that  view,  but  am 
willing  to  leave  it  to  the  wisdom  of  the  Interstate  Commerce  Commission,  the 
only  point  on  which  I  am  insistent  being  that  the  rate  or  allowance,  or  what- 
ever it  may  be  called,  be  fixed  and  published  by  the  Interstate  Commerce  Com- 
mission as  its  investigations  may  determine  to  be  Just. 

If  you  can  again  call  this  matter  to  the  attention  of  the  committee  and  secure 
the  incorporation  of  this  idea  In  the  committee's  reported  bill  you  will  be  doing 
a  service  to  several  of  the  leading  industries  of  the  country,  and  at  the  same 
time,  I  believe,  be  doing  no  injustice  to  the  railroads,  but  simply  be  placing 
upon  them  a  duty  which  is  properly  theirs.  The  exact  wording  and  form  of 
the  amendment  desired  I  am  glad  to  leave  to  the  wisdom  of  yourself  and  the 
other  gentlemen  of  the  committee. 

I  am  writing  this  letter  also  to  Hon.  F.  C.  Stevens,  of  the  committee. 
Very  respectfully,  yours, 

Leonard  Bbonson,  Manager. 

Also,  a  letter  from  Mr.  George  F.  Mead,  of  Boston,  Mass.,  who 
appeared  before  the  committee  in  relation  to  the  bill-of -lading  bill 
and  propositions  pertaining  to  that  subject. 

Following  is  the  letter  referred  to: 

(J.  t).  Mead  &  Co.,  produce  and  commlsfiloii  merchants,  members  National  League  of  Com- 
mission Merchants  of  the  United  States.] 

liosTON.  Mass.,  February  IS,  1910. 
Hon.  C.  G.  Washburn, 

Washington,  I).  (\ 

Deab  Sir:  ReferrliiK  to  House  bill  172(»7,  ivIalliiK  to  bills  of  lading,  there  is 
one  provision  which  shonlrt  be  chnng***!  so  fj'r  as  It  relates  to  order  bills  of 
lading.  In  the  amended  bill  which  I  left  wrh  you  when  In  Washington,  you 
will  notice  In  the  proviso  to  section  4  that  order  and  straight  bills  of  lading 
bearing  the  notation  '*  Shipper's  load  and  count "  ar^  exempt  from  the  provi- 
sions of  that  section.  Tills  would  work  Inestimable  hardship  ui)on  the  shippers 
of  perishable  goods,  as  the  railroads  would  be  sure  to  put  this  stamp  on  all 
bills  of  lading  for  iierishable  conmiodltles,  hoi)lng  to  escape  liability  In  that 
way.  It  would  be  Inconsistent  enough  to  put  this  on  "order  bills/'  for  when  a 
buyer  or  bank  advances  money  on  an  '*  order  B/Ij*'  and  It  becomes  for  all 
intents  and  purposes  a  negotiable  Instrument,  they  have  a  right  to  hold  the 
railroad  responsible  for  the  number  of  packages  called  for  In  the  bill  of  lading. 

I  believe  you  will  readily  see  the  fairness  of  this  claim,  and  I  ho|)e  you  will 
vote  to  strike  "order  bills  of  lading"  out  of  the  pi*ovlso  In  section  4. 

I  am  mailing  you  to-day  a  co|>y  of  a  brief  prepared  by  the  car  lines  com- 
mittee of  our  lejigue  In  supiwrt  of  a  separate  form  of  bill  of  lading  for  perish- 
able products,  and  on  page  4  of  this  you  will  find  substantial  and,  I  trust,  con- 
vincing reasons  for  our  asking  that  this  change  be  made. 

You  are  so  busy  with  hearings,  1  presmne.  It  will  l>e  some  time  before  you 
can  consider  this  bill  In  committee*. 

Sincerely,  yours,  Geo.  F.  Mead. 

P.  S. — Finding  that  I  have  but  one  copy  left  of  the  above-mentioned  brief,  I 
am  mailing  this  to  Mr.  Stevens,  who  introduced  the  bill  iind  who  will  no  doubt 
be  pleased  to  furnish  same  for  your  Information. 

Also,  a  telegram  from  Mr.  Homer  A.  Stillwell,  of  the  Chicago  As- 
sociation of  Commerce,  concerning  commercial  travelers'  sample  bag-, 
gage,  etc. 

Following  is  the  telegram  referred  to: 

(jiicAco,  Ii.r..  /.■). 
Hon.  James  R.  Mann, 

HouHc  of  RepresentativcH, 

Watihiiifftoti,  D,  0.: 
The  Chicago  Association  of  Commerce  most  emphatically  lndors<»s  House  bill 
16019 — the  Coudrey  bill — providing  for   legalization   of  commercial   travelers* 
sample  baggage,  and  strongly  urges  Its  enactment  Into  law. 

Homer  A.  Htillwkll. 
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STATEMENT  OF  HON.  TXmSON  C.  CLEMENTS,  MEMBER  OF  THE 
INTERSTATE  COMMERCE  COMMISSION. 

Mr.  Clemeni^.  Mr.  Chairman  and  gentlemen  of  the  committee,  the 
occasion  of  my  coming  here  last  week  was  at  the  request  of  the  chair- 
man of  the  commission,  he  having  been  delegated  by  the  commission 
to  speak  for  it  in  respect  to  amendments  that  were  particularly  re- 
ferred to*  by  him,  as  well  as  to  indicate  the  views  of  the  commission 
with  respect  to  the  different  bills,  section  by  section,  as  he  did  last 
Friday  and  Saturday.  I  have  nothing  to  say  to  the  contrary  or 
different  from  what  he  said  in  respect  to  the  several  amendments 
proposed  by  the  commission,  forwarded  at  the  request  of  this  com- 
mittee, together  with  its  views  with  respect  to  the  different  bills  and 
the  several  provisions  in  the  chairman's  bill  (H.  R.  16312).  Our 
chairman  stated  the  views  of  the  commission  in  detail,  and  I  do  not 
want  to  express  anything  different  from  them  in  regard  to  those 
features.  I  therefore  deem  it  wholly  unnecessary  on  my  part,  from 
my  standpoint,  to  duplicate  what  he  said  or  go  over  that  ground  in 
regard  to  the  provisions  of  these  bills. 

But  there  is  one  suggestion  that  I  would  like  to  make  in  regarf  to 
the  court  provision,  not  in  any  different  line  from  the  suggestions 
made  by  the  chairman  of  the  commission,  but  he  called  special  atten- 
tion to  what  the  commission  has  suggested  particularly  m  regard  to 
a  clear  definition  of  the  court's  jurisdiction,  so  that  no  uncertainties 
may  arise  as  to  what  shall  be  the  limitations  and  powers  of  the 
conmiission  in  regard  to  the  court  as  regards  the  question  of  rates 
and  discriminations.  And  I  am  led  to  do  that  ^particularly  because 
of  the  experience  that  was  had  in  attempts  to  enforce  the  orders  of 
the  comimission  in  the  period  since  the  act  was  originally  passed^ 
and  more  particularly  before  the  passage  of  the  so-called  Hepburn 
Act.  The  condition  was  one  of  uncertainty,  particularly  in  regard 
to  the  conflicting  decisions  of  the  different  courts  over  the  country 
in  regard  to  the  scope  of  their  powers  of  review.  It  was  exceedingly 
disappointing  to  the  public  in  general  that  there  was  not  a  more 
definite  line  of  demarcation  between  the  powers  of  the  commission 
and  the  courts  in  the  orders  of  the  commission,  causing  the  delay  in- 
cident to  the  attempt  to  enforce  our  orders  undar  the  processes  then 
in  force  in  respect  to  appeals,  so  that  we  regarded,  since  the  Supreme 
Court  in  recent  decisions  appears  to  have  put  down  a  clear  mark  as 
to  the  powers  of  the  present  circuit  courts  m  reviewing  the  orders  of 
the  commission,  and  makes  clear  the  authority  of  tne  commission 
as  well  as  the  courts,  that  it  would  be  exceedingly  unfortunate  to  put 
that  matter  back  again  into  a  state  of  uncertainty  and  doubt  and 
conflict  which  would  require  another  decade  of  judicial  interpreta- 
tion to  clear  up  again. 

Mr.  Bartlett.  You  think,  then,  that  under  the  Hepburn  Act,  and 
under  the  recent  decisions  of  the  Supreme  Court,  the  powers  of  the 
commission  in  enforcing  its  administrative  orders  when  its  juris- 
diction is  not  questioned,  or  when  the  question  is  not  alleged  to  in- 
volve the  Constitution  of  the  United  States,  so  far  as  exceeding  the 
power  is  concerned,  is  as  well  instituted  now,  under  the  Hepburn 
Act,  as  it  can  be? 
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Mr.  Clements.  If  we  projjerly  interpret  the  recent  decisions  of 
the  Supreme  Court,  I  think  it  is. 

The  Chairman.  Permit  me  to  interrupt  you  just  a  moment,  Mr. 
Bartlett,  and  to  ask  Mr.  Clements  if  he  has  any  formal  statement 
that  he  would  like  to  make  upon  these  subjects. 

Mr.  Clements.  I  want  to  refer  to  the  manner  in  which  the  judges 
of  the  commerce  court  might  be  selected. 

The  proposition  in  this  bill,  as  I  understand  it,  is,  if  this  court  is 
established,  that  the  judges  are  to  be  detailed  by  the  Chief  Justice  of 
the  Supreme  Court,  one  to  serve  for  a  certain  period  of  time,  another 
a  different  period,  and  so  on ;  that  is,  the  court  is  to  be  made  up  of 
assignments  or  details  from  the  circuit  courts  by  the  Chief  Justice. 
It  seems  to  me  in  the  scheme  of  regulation  of  a  matter  so  vastly  im- 
portant as  that  of  interstate  commerce,  affecting  every  interest  in  the 
country  and  every  individual  in  the  country,  that  a  court  that  is  to 
view  these  orders  with  respect  to  their  constitutionality  and  regu- 
larity ought  to  be  a  court  situated  in  such  a  way  that  its  decisions 
would  comimand  the  greatest  degree  of  satisfaction  and  confidence  on 
the  part  of  the  whole  people — the  railroads,  the  shippers,  and  the 
public  in  general — for,  of  course,  there  will  be  great  controversy 
m)m  time  to  time  in  regard  to  these  matters,  as  there  has  been  in  the 
past,  and  anything  that  can  be  done  in  the  constitution  of  this  court 
that  will  contribute  to  the  establishment  of  a  court  that  would  com- 
mand the  fullest  possible  confidence  and  respect  of  all  parties,  it 
seems  to  me,  is  well  worth  doing.  I  do  not  mean  to  say  that  it  would 
not  in  a  reasonable  degree  accomplish  that  purpose  in  the  manner 
constituted,  but  it  seems  to  me  that  it  is  taking  it  out  of  the  ordinary 
method  of  establishing  courts,  and  there  are  several  reasons  why  the 
other  plan  that  has  been  suggested  would  be  better;  that  is,  that  it 
should  be  constituted  of  judges  appointed  under  the  Constitution  in 
the  regular  way  that  other  federal  courts  are  constituted.  In  the 
firet  place,  it  would  be  an  anomaly  and  it  would  be  a  question  of 
wonder  why  this  court  was  made  up  in  a  particular  way  different 
from  the  way  in  which  the  Supreme  Court,  the  circuit  courts,  and  the 
district  courts  are  made  up,  which  are  under  appointment  bv  the 
President  and  confirmed  by  the  Senate.  I  think  it  would  always 
be  a  matter  of  wonder  why  this  regular  con^itutional  method  should 
have  been  departed  from.  Nobody  has  any  greater  respect  for  the 
Supreme  Court  and  the  Chief  Justice  of  the  Supreme  Court,  I  think^ 
than  I  have.  But  this  commerce  court,  if  one  is  created,  is  not  for  a 
year  or  a  decade,  but  it  is  for  the  whole  future ;  it  is  a  part  of  this 
scheme  of  regulation,  perhaps  the  most  important  matter  of  legisla- 
tion in  this  country.  The  rates  touch  everybody.  The  railroads  in 
1907  received  from  all  sources  about  $2,800,000,000,  which  was 
$100,000,000  more  than  the  entire  circulating  medium  of  this  coun- 
try, including  hard  money,  certificates,  and  treasury  notes — money 
of  every  form.  Of  course  they  paid  back  a  very  large  percentage  of 
that  immediately,  but  an  amount  more  than  the  entire  circulating^ 
medium  of  the  country  has  passed  into  their  hands  during  the  course 
of  a  year. 

The  questions  of  discrimination  and  reasonable  rates  will  alwavs 
be  raised  and  must  be  passed  upon  by  this  court  if  it  is  created  for  the 
purpose  herein  intended ;  and  it  seems  to  me  also  that  it  is  hardly  fair 
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to  the  Supreme  Court  and  to  the  Chief  Justice  to  put  the  responsi- 
bility of  detailing  judges  that  are  from  time  to  time  to  make  up  this 
shifting  court,  which  is  not  to  make  it  a  permanent  personnel.  That 
is  hardly  justice  to  the  Supreme  Court  itself  and  to  the  Chief  Jus- 
tice, who  would  be  called  upon  to  assume  the  responsibility  of  indi- 
cating the  judges  from  time  to  time,  and  whose  action  would  be  im- 
mediately repealable  by  that  court  and  reviewable  by  that  court.  It 
seems  to  me  that  there  should  be  independence  of  the  Supreme 
Court — ^that  is,  independence  as  between  the  other  courts,  just  as  the^ 
exist  now.  The  Supreme  Court  is  not  authorized  to  designate  circuit 
judges  to  hold  court  and  try  any  other  class  of  cases,  and  I  don't 
know  why  that  should  be  the  case  in  respect  to  the  court  created  by 
this  bill.  And  I  think  the  court  would  be  regarded  as  one  of  greats 
dignity,  and  that  it  would  command  greater  confidence  and  would 
stand  as  an  institution  of  greater  strength  in  this  general  scheme 
which  is  intended  to  do  justice  in  regard  to  all  of  these  great  matters, 
and  that  it  would  satisfy  the  people  in  a  greater  degree  to  the  effect 
that  justice  is  being  done,  and  it  would  be  much  better,  in  my  judg- 
ment, on  that  account. 

lliere  are  other  considerations.  These  que^stions  are  more  or  leas 
peculiar.  That  has  been  demonstrated  by  the  line  of  decisions  in  the 
lower  courts  in  regard  to  these  matters  ever  since  the  law  was  passed. 
A  judge  very  familiar  with  the  statutes  of  the  country,  in  common 
law  and  in  equity,  is  not  verv  familiar  with  broad  questions  affecting 
rates  and  commercial  conditions,  economic  conditions,  competitive 
conditions,  and  rate  conditions,  as  they  change  from  time  to  time. 
Continuous  contact  with  questions  of  this  kind  in  the  trial  and  review 
of  cases  would  be  of  great  advantage  to  a  judge  if  he  is  to  review 
these  cases  with  intelligence  and  satisfaction  to  the  public.  Therefore, 
I  think  it  would  be  far  better,  in  the  constitution  of  this  court,  that 
the  judges  should  be  appointed  by  the  President,  who  himself  is 
elected  by  the  people  every  four  years,  than  that  they  should  be  de- 
tailed on  a  shifting  court,  changing  from  time  to  time,  by  the  Chief 
justice,  who  holds  office  for  life.  And  I  say  this  not  in  the  slightest 
derogation  of  the  Chief  Justice  of  the  Supreme  Court  or  any  member 
of  it.  But  again  I  say  that  this  court  is  not  constituted  for  a  day, 
or  a  decade,  but  for  all  future,  and  as  a  part  of  this  scheme  affecting 
this  great  business.  I  think  such  a  court  appointed  in  the  usual  way 
would  command  the  confidence  of  the  country  and  of  these  conflicting 
interests  in  a  way  that  a  court  constituted  in  any  other  way  would  not 

Mr.  TowNSEND.  What  do  you  say  as  to  the  suggestion  made  by 
Judge  Knapp,  that  these  judgeships  should  be  for  life  on  this  particu- 
lar court,  instead  of  being  select ed  from  the  circuits? 

Mr.  Clements.  I  think  that  is  the  only  constitutional  way.  There 
are  federal  judges  appointed,  and  must  be  appointed  for  life,  and  I 
think  if  the  court  is  to  be  constituted  that  that  is  the  way  it  ought 
to  be  done — appointed  by  the  President,  confirmed  by  the  Senate,  and 
made  a  permanent  court. 

Mr.  Washburn.  I  would  like  to  ask  you  how  many  cases  are  now 
pending  in  the  court  to  set  aside  the  orders  of  the  commission  ? 

Mr.  Clements.  Well,  about  30  or  31,  I  think,  is  the  number  that 
have  been  brought  since  the  Hepburn  Act  was  passed,  and  two  of 
those  have  been  disposed  of. 
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Mr.  Washburn.  Reading  from  your  report  of  December  21,  1909, 
I  find  this  language : 

The  commission  has  contended  that  under  the  Hepburn  amendment  Its  orders. 
In  so  far  as  they  involve  the  exercise  of  discretion  or  Jnd^ient,  could  not  be  re- 
viewed and  set  aside  by  the  court,  since  to  that  extent  its  action  was  legislative 
and  not  Judicial. 

And  then,  after  speaking  of  the  matter  further,  the  report  goes  on 
to  say: 

The  Supreme  Court  of  the  United  States  has  not  imssed  upon  that  precise 
question,  although  its  decisions  seem  to  sustain  the  view  of  the  commission; 
but  three  judges  sitting  as  a  circuit  court  under  the  exiieditlng  act  in  the 
eastern  district  of  Pennsylvania  have  recently  handed  down  a  decision  which 
entirely  sustains  our  contention. 

Now,  since  this  report  was  printed  the  decisions  of  the  Supreme 
Court  have  been  rendered  in  the  case  of  the  Illinois  Central  Railroad 
Company  against  the  commission  and  with  respect  to  some  other  mat- 
ters, and  I  understand  you  to  say,  with  those  cfecisions  confirming  the 
views  of  the  commission,  that  the  courts  can  not  review  or  net  aside 
the  conclusions  of  the  commission  except  where  a  constitutional  ques- 
tion is  involved  or  the  powers  of  the  commission  itself. 

Mr.  Cr^MENTS.  That  is  what  we  understand  to  be  the  effect  of  these 
decisions. 

Mr.  Washrurn.  Now  let  me  ask  you  if  the  recent  decision  of  the 
Supreme  Court  to  which  you  have  referred  would,  in  your  opinion, 
d&rease  considerably  the  business  which  would  naturally  come  before 
the  newly  constituted  court  of  commerce? 

Mr.  Clements.  Well,  I  certainly  think  it  would.  I  think  when  it 
becomes  a  well-recognized  and  settled  principle  of  law  that  an  order 
made  by  the  commission  can  not  be  alleged  by  the  carrier  to  take  its 
property  without  due  compensation,  and  to  be  confiscatory,  that  the 
carriers  would  desist  from  entering  the  field  and  undertaking  to 
contest  the  matter;  that  is  to  say,  when  it  is  well  settled  that  they 
can  not  secure  the  substitution  of  the  discretion  and  judgment  of  the 
court  for  that  of  the  commission,  simply  tipon  the  theory  that  the 
rate  was  made  a  little  too  low  by  the  commission  or  for  some  other 
reason,  and  that  they  could  not  allege  that  it  was  a  violation  of  the 
Constitution,  then  they  would  not  file  these  cases  as  often  as  they 
have  in  the  past. 

Mr.  Washrurn.  Then,  under  this  condition  in  which  we  now  find 
ourselves  as  a  result  of  this  decision  of  the  Supreme  Court,  have  you 
any  doubt  in  your  mind  as  to  whether  this  proposed  new  court  would 
be  kept  busy? 

Mr.  Clements.  Well,  it  is  very  diflScult  to  tell  how  far  the  carriers 
would  find  it  to  their  interest,  or  believe  it  to  be  to  their  interest,  to 
allege  confiscation  until  that  is  tried.  There  would,  of  course,  be  a 
good  deal  put  onto  that  court  by  the  provision  in  this  so-called  ad- 
ministration bill — the  Townsend  bill — in  regard  to  the  control  of 
competing  lines,  and  the  question  of  fact  in  regard  to  whether  or  not 
lines  are  competing  lines  and  whether  they  fallwithin  the  inhibitions 
of  the  Townsend  bill  or  not,  and  as  I  understand  it  they  are  to  go  to 
this  court. 

Mr.  Washrurn.  Do  you  think  that  the  question  of  determining 
whether  lines  are  or  are  not  competing  might  safely  be  committed  to 
the  fcommission  and  not  to  this  new  court? 
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Mr.  Clements.  Well,  I  don't  know  how  much  more  could  be  put 
upon  the  commission  with  safety,  so  that  it  might  keep  thorougnly 
up  with  its  work.  It  is  difficult  to  tell  beforehand  how  much  that 
would  involve  in  the  way  of  investigating  work. 

Mr.  Washburn.  But  it  lies  right  along  the  line  of  the  regular  woii 
of  the  commission. 

Mr.  Clements.  Yes;  it  is  closely  related.  I  have  always  felt  that 
competition  affected  rates ;  that  the  public  policy  of  the  country  was 
to  leave  competition  to  do  its  natural  work  in  the  question  of  rates 
so  far  as  it  can  be  done. 

Mr.  Washburn.  If  it  were  not  for  the  new  duties  conferred  upon 
this  proposed  court  in  this  pending  Townsend  bill,  and  if  the  busine^ 
of  the  new  court  were  connned  to  the  business  which  now  goes  to  the 
courts  from  the  commission,  and  in  view  of  the  recent  decision  of  the 
Supreme  Court,  do  you  still  think  this  new  commerce  court  would 
find  enough  work? 

Mr.  Clements.  It  is  very  difficult  to  answer  that  question — to  an- 
ticipate the  future.  Of  course,  these  questions  where  confiscation  is 
alleged  in  respect  to  important  work  would  present  a  very  lai^ 
question  in  a  smgle  case  lor  the  court  to  deail  with,  but  how  far  the 
necessity  of  such  a  court,  as  appeared  a  few  months  ago,  would  be 
obviated  by  these  decisions  in  the  diminution  of  controversies  to  go 
before  the  court,  is  hard  to  tell.  To  illustrate  what  I  have  just  stated 
about  the  importance  of  a  case,  and  the  length  of  time  that  possibly 
migh  be  required  by  one  case,  we  may  take  the  Northwest  Pacific 
Coast  lumber  case,  where  the  roads  advanced  their  rates  two  or  three 
years  ago  materially  on  shipments  of  lumber  from  Washington  and 
Oregon  to  all  eastern  points;  and  after  hearing,  and  the  rates  had 
been  in  effect  for  eleven  months,  the  commission  determined  that 
these  advances  were  for  the  most  part  unjustifiable,  but  did  justify 
some  parts  of  the  increased  rates  in  certain  territory.  The  carriers 
in  that  case  did  not  undertake  to  enjoin  our  order;  that  is,  they  didn^ 
undertake  to  get  an  injunction.  They  put  in  their  rates  and  pro- 
ceeded to  pay  reparation  on  shipments  on  the  basis  of  our  decision. 
But  at  the  same  time  they  did  file  a  bill  for  injunction,  and  they  have 
been  taking  testimony  on  that  for  months;  have  had  it  before  a 
special  master  taking  testimony,  in  respect  to  the  value  of  the  roads — 
the  Northern  Pacific  and  other  great  trunk-line  roads — ^their  capi- 
talization and  their  reorganization  from  time  to  time,  and  the  volume 
of  their  business.  The  many  questions  which  they  have  been  going 
into  in  respect  to  matters  of  great  moment,  such  as  the  rates  on  lum- 
ber over  a  large  territory,  practically  two-thirds  of  the  United  States, 
must  take  so  much  time  itself  that  it  requires  a  long  time  to  in- 
vestigate them  in  respect  to  the  question  of  confiscation;  and  where  we 
are  going  to  ascertain  the  value  of  the  road,  what  it  ought  to  earn, 
and  how  far  its  earning  capacity  will  be  affected  by  the"  particular 
order  made  in  the  case,  it  takes  a  long  time  to  investigate  intelli- 
gently, and  to  determine  any  such  question  as  the  constitutionality  of 
the  rates  made  bv  the  order.  So  that  I  can  imagine  that  not  a  very 
great  number  oi  cases  would  keep  the  court  lairly  busy,  if  they 
raised  questions  of  that  sort  to  be  tried  on  facts  in  regarcl  to  valu- 
ation and  reorganizations  and  their  profits  and  expenses  in  doing 
their  entire  business. 
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Mr.  Washburn.  How  many  of  the  pending  cases,  as  you  recall, 
involve  constitutional  questions  of  the  kind  that  you  have  re- 
ferred to? 

Mr.  Clements.  I  h»*ive  not  undertaken  to  analyze  the  cases  with 
reference  to  that ;  but  a  good  many  of  the  cases  that  have  been  brought 
would  be,  in  fact,  minor  cases  as  compared  with  a  case  such  as  I  have 
referred  to. 

Mr.  Washburn.  Do  you  have  in  mind  how  many  of  the  pending 
cases  would  be  affected  by  this  recent  decision  in  the  Illinois  Centrju 
case? 

Mr.  Clements.  I  have  not,  other  than  as  Mr.  Knapp  stated  here 
the  other  day,  that  he  had  asked  one  of  our  attorneys  to  indicate, 
among  some  30  cases  now  pending,  how  many  of  them  would  prob- 
ably not  have  been  brought  under  the  present  interpretation  of  the 
law  by  the  Supreme  Coi5t,  and  I  think  they  made  out  that  it  prob- 
ably would  not  have  diminished  the  number  of  cases  more  than 
6  or  6,  and  that  there  probably  would  have  been  some  25  cases  yet 
under  the  law  as  now.  Of  course,  it  is  easier  to  know  that  many  of 
them  would  be  very  unimportant  cases. 

The  Chairman.  You  say  that  you  have  had  81  cases  brought  in  the 
courts  since  the  Hepburn  bill  was  enacted? 

Mr.  Clements.  I  think  that  is  right. 

The  Chatrman.  That  certainly  would  not  be  to  exceed  nine  or  ten 
a  year, 

•Mr.  Clements.  Well,  it  is  fair  to  say  that  practically  all  of  thoso 
have  been  brought  in  about  the  last  year  and  a  half;  nearly  all  of 
them. 

The  Chairman.  Is  that  the  case? 

Mr.  Clements.  That  is  the  case,  as  I  understood  the  chairman  to 
state.  He  looked  into  that  particular  matter  and  stated  the  other 
day.  I  may  have  misapprehended  what  he  said,  but  I  think  that 
was  it 

The  Chairman.  That  there  were  no  cases  brought  into  court  until 
two  years  after  the  Hepburn  bill  was  passed  ? 

Mr.  Ci^MENTS.  I  saia  a  few,  but  practically  that. 

The  Chairman.  Practically  that! 

Mr.  Clements.  Perhaps  after  a  year  and  a  half.  I  know  when 
we  made  our  annual  report,  I  think  lor  the  year  1908,  there  were  very 
few  contests  at  that  time. 

Mr.  Bartlett.  According  to  your  report  for  1908  there  were  17  up 
to  that  time. 

The  Chairman.  And  is  that  about  the  normal  proportion  ? 

Mr.  Clements.  Yes. 

The  Chairman.  I  wondered  if  all  the  railroads  for  a  couple  of 
years  had  quit  litigating  on  account  of  the  passage  of  the  Hepburn 
law. 

Mr.  Clements.  What  I  meant  to  say  was  that  a  year  went  by  after 
the  Hepburn  law  was  passed  before  there  were  many  cases  filed. 
There  was  a  little  while  elapsed  before  the  commission  got  to  making 
any  orders,  and  then  many  of  them  were  upon  rather  minor  matters. 
And,  as  always  happens,  when  one  of  these  bills  making  definite 
advances  is  passed  in  relation  to  regulation  there  is  a  short  time  when 
the  railroads  practicaUy  acquiesce  m  what  the  commission  requires. 
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The  Chairman.  Do  you  think — and  you  have  knowledge  of  the 
character  of  the  cases — that  10  or  20  of  these  cases  could  occupy  a 
court  and  keep  it  busy  for  a  year,  providing  it  did  not  take  the  testi- 
mony itself? 

Mr.  Clements.  I  should  think  not.  If  the  testimony  is  taken  by 
other  instrumentalities,  then  I  do  not  see  how  they  could  be  engaged 
the  whole  year  upon  that  many  cases. 

The  Chairman.  If  we  should  provide  a  court  such  as  you  suggest^ 
to  be  appointed  by  the  President  for  life,  but  should  want  to  dis- 
continue that  court  in  a  few  years,  what  would  happen  then? 

Mr.  Clements.  I  have  not  looked  up  the  question  as  to  the  dis- 
mantling of  a  court,  and  what  you  would  do  with  the  judges;  but  I 
believe  there  would  not  be  any  difficulty  about  abolishing  the  court 
I  don't  suppose  that  Congress  is  bound  to  maintain  forever  all  of 
the  courts  that  they  create  from  time  to  time. 

Mr.  Barilett.  1  may  say  that  there  was  a  time  when  they  abol- 
ished all  of  their  courts;  when  Congress  passed  an  act  abolishing 
them ;  and  there  was  a  bill  introduced  by  Senator  Hoar  to  reorganize 
the  whole  judicial  system,  which  would  virtually  abolish  quite  a 
number  of  the  district  and  circuit  courts. 

Mr.  Richardson.  They  did  not  abolish  the  place  of  a  judge  hold- 
ing an  appointment  for  life. 

Mr.  Bartlett.  But  they  could  cut  off  his  salary. 

Mr.  Clements.  That  has  not  occurred  to  me  as  a  practical  mat- 
ter, Mr.  Chairman. 

Mr.  Kennedy.  With  reference  to  competing  lines,  we  had  before 
us  a  gentleman  who  contended  that  all  lines  ccxnpeted  in  this  coun- 
try, and  to  a  certain  extent  perhaps  they  do.  If  we  should  provide 
with  reference  to  competing  lines  as  we  do  in  this  Townsend  bill, 
the  question  of  whether  two  lines  competed  within  the  limitation 
that  we  may  put  upon  that  legislation  in  the  bill  would  be  a  question 
of  fact,  wouldn't  it,  always? 

Mr.  Clements.  I  think  so. 

Mr.  Kennedy.  You  have  no  power  to  legislate,  but  are  a  legisla- 
tive commission,  to  act  within  the  instructions  we  give  you,  and  the 
questions  would  always  be  a  question  of  fact  which  could  be  litigated 
in  court  as  to  w^hether  two  lines  were  competing  in  the  manner  which 
we  described  in  the  law  or  not. 

Mr.  Clements.  I  think  it  would  not  always  be  an  unnecessary 
question  in  a  case  where  it  was  alleged  they  were  merged  when  they 
were  competing  lines. 

Mr.  Kennedy.  You  would  have  a  discretion  to  determine  what 
kind  of  competing  lines  you  would  inhibit  from  combining;  but  that 
is  to  be  fixed  by  law. 

Mr.  Clements.  I  should  think  so. 

Mr.  Kennedy.  So  that  might  be  a  prolific  source  of  litigation. 

Mr.  Clements.  I  should  imagine  a  good  many  complicated  cases 
would  arise  under  a  provision  or  that  kind. 

The  question  was  asked  of  the  chairman  the  other  day  hy  some  one, 
referring  to  the  importance  of  having  rules — that  is,  principles — to 
guide  the  commission,  so  that  it  would  not  be  simply  an  unbridled 
discretion  in  regard  to  dealing  with  these  questions — I  don't  mean 
that  anybody  used  that  word,  but  I  use  it  myself,  not  thinking  for  a 
moment  of  a  better  one — of  having  the  act  in  such  a  way  that  tiie 
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commission,  although  it  is  vested  with  a  combination  of  legislative 
power  and  administration,  and  different  theories  have  been  presented 
as  to  that,  should  have  the  authority  of  law  for  what  it  does  or  what 
it  is  restrained  from  doing,  so  far  as  it  is  possible  to  write  into  the 
law  rules  that  shall  govern.  The  Supreme  Court  in  interpreting  the 
antitrust  law  was  appealed  to  by  the  railroad  lawyers  in  the  joint 
traffic  cases  especially,  and  they  went  so  far  as  to  hold  the  case  for  re- 
argument  at  the  request  of  the  railroad  attorneys,  with  a  view  of 
having  revised  their  opinion  in  the  trans-Missouri  case,  and  hold  that 
the  meaning  of  the  antitrust  law,  which  declares  any  agreement,  con- 
tract, and  so  forth,  to  be  illegal  and  in  restraint  oi  trade  and  inter- 
state commerce,  to  condemn  only  such  contracts  in  restraint  of  trade 
as  were  unreasonably  in  restraint  of  trade.  But  the  Supreme  Court 
has  steadfastly  adhered,  on  reargument  of  these  several  cases,  to  its 
original  determination,  that  it  was  the  policy  of  the  law  and  of  Con- 
gress to  provide  contracts  of  that  sort,  and  have  refused  to  qualify 
uie  meaning  of  the  words  of  the  statute  to  say  that  only  unreasonable 
restraint  is  prohibited,  but  restraint  of  trade.  Of  course,  they  have 
gone  far  enough  to  say  that  it  is  a  direct  restraint  that  is  forbidden, 
and  that  there  is  a  field  where  it  can  be  said  that  the  action  of  car- 
riers is  not  directly  in  restraint  of  conmierce  where  they  affect  it  in 
some  remote  degree,  such  as  competition  in  lines  not  parallel  and  far 
remove-d  from  one  another;  in  such  a  case  it  may  be  said  that  there 
is  some  degree  of  competition,  but  it  is  remote  and  indirect  in  many 
cases.  And  I  assume  that  any  court  in  reaching  questions  of  that 
kind  would  exercise  the  same  rule  of  construction  that  they  have  indi- 
cated in  regard  to  the  antitrust  laws. 

Mr.  Washburn.  You  think.  Judge,  then,  that  the  Supreme  Court 
has  never  in  any  way,  in  its  more  recent  decisions,  modified  the  doc- 
trine laid  down  in  1897  in  the  trans-Missouri  case,  touching  the  inter- 
pretation of  the  Sherman  antitrust  act? 

Mr.  Clements.  I  do  not  think  it  has. 

Mr.  Kennedy.  If  we  should  qualify  this  part  of  the  Townsend  bill 
that  we  have  been  talking  about  by  putting  in  the  word  "  parallel,'* 
to  define  what  railroads  should  not  form  a  combination,  the  question 
of  whether  a  road  was  so  nearly  parallel  in  a  mathematical  sense  as 
to  be  within  our  meaning  would  be  a  question  of  fact,  would  it  not? 

Mr.  Clements.  Yes,  I  think  it  would;  and  yet  there  are  numerous 
decisions  of  state  courts  defining  what  a  parallel  line  is.  I  have  not 
looked  them  up  with  reference  to  this  immediate  question,  but  many 
of  the  States  have  that  language  in  the  law — of  prohibiting  mergers 
of  competing  and  parallel  lines. 

Mr.  Bartlett.  Tney  have  in  the  constitution  of  the  State  of  Georgia. 

Mr.  Kennedy.  It  makes  no  difference  how  definite  the  law  may  be, 
a  question  can  be  raised  which  will  be  a  pure  question  of  fact,  whether 
or  not  you  are  within  the  language. 

Mr.  Clements.  Undoubtedly;    I  think  so. 

Mr.  Richardson.  I  want  to  ask  if,  under  the  Townsend  bill,  the 
commerce  court  is  not  clothed  with  any  other  or  additional  jurisdic- 
tion over  the  orders  and  proceedings  of  the  Interstate  Commerce 
Commission,  and  if  the  circuit  court  has  not  now  the  same  jurisdic- 
tion that  the  commerce  court  would  have  over  matters,  orders,  and 
proceedings  of  the  Interstate  Commerce  Conunission? 
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Mr.  Clements.  As  we  understand  it,  it  is  the  intent  of  the  bill 
creating  -this  court  to  confer  that  power,  and  no  more.  We  have 
suggested  some  particular  language  with  a  view  of  other  expressions 
in  the  bill,  which  we  regard  as  necessary  in  order  to  make  absolutely 
sure  that  that  would  not  happen. 

Mr.  Townsend.  Have  you  seen  the  last  bill  that  has  been  pre- 
sented ? 

Mr.  Clements.  It  was  brought  to  my  attention  the  other  day  dur- 
ing the  session,  and  I  have  not  had  a  chance  to  look  it  over. 

Mr.  Richardson.  I  think  that  Mr.  Knapp  stated  that  the  jurisdic- 
tion was  the  same,  and  I  wanted  to  inquire  wherein  and  how  the 
public  interest  is  benefited  by  the  establishment  of  a  commerce  court 
that  has  exactly  the  same  jurisdiction  and  no  more  than  the  present 
court  has. 

Mr.  Clements.  As  I  understand  the  formation  of  this  court---and 
that  has  been  my  understanding  from  every  source  from  which  I 
have  heard  it,  so  far  as  the  Interstate  Commerce  Commission  is  con- 
cerned, and  also  the  members  of  this  committee  so  far  as  they  have 
been  in  favor  of  a  court — was  for  the  purpose  of  expediting  to  finality 
these  controversies. 

Mr.  Richardson.  Finality? 

Mr.  Clements.  Yes,  sir. 

Mr.  Richardson.  Haven't  they  a  right  to  appeal  to  the  Supreme 
Court? 

Mr.  Clements.  Undoubtedly;  but  they  could  get  there  quicker 
through  a  court  of  this  kind,  for  instance,  in  a  case  where  the  Cali- 
fornia dockets  should  be  crowded 

The  Chairman.  You  say  that  they  could  get  there  quicker? 

Mr.  Clements.  I  think  so. 

The  Chairman.  The  only  grrounds  upon  which  an  appeal  can  be 
taken  are  the  grounds  of  jurisdiction  or  a  constitutional  question, 
upon  both  of  which  it  is  assumed  that  probably  an  appeal  to  the 
Supreme  Court  of  the  United  States  can  be  made.  So,  how  will  the 
•case  get  there  quicker  and  go  through  the  intermediate  courts  when 
it  can  go  just  as  quick — that  is,  go  directly  to  the  Supreme  Court 
from  the  circuit  court  ? 

Mr.  Clements.  As  it  is  now  it  goes  to  the  circuit  court  first,  and 
under  the  expediting  act,  upon  the  certificate  of  the  Attorney-General 
that  it  is  a  case  falling  within  the  provision  of  the  law,  it  is  neces- 
sary to  get  three  judges  together  before  they  can  consider  it — that  is, 
one  iudge  is  not  authorized  to  enjoin  the  orders  of  the  commission ; 
it  takes  a  court  of  three  on  a  certificate  of  that  sort  from  the  Attorney- 
General. 

The  Chairman.  It  takes  the  same  number  of  judges  that  sit  in  the 
circuit  court  of  appeals? 

Mr.  Clements.  Yes,  sir. 

The  Chairman.  And  there  are  always  three,  practically,  at  those 
places  ? 

Mr.  Clements.  Well,  we  have  found  in  actual  practice  that  in  a 
number  of  cases  it  quite  often  occurs  that  they  could  not  be  had  at 
the  time  the  case  was  set  down  for  hearing — at  the  time  the  notice 
was  given — and  in  some  cases  we  have  had  to  extend,  on  the  sugges- 
tion of  the  court  itself,  the  effective  date  of  our  order;  put  it  forward 
to  give  the  court  time  to  reach  the  case  before  the  order  would  be- 
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come  effective.  Of  course  I  suppose  that  could  all  be  taken  care  of, 
so  that  it  would  not  ultimately  result  in  great  delay  due  to  that  fact 
alone.  But  take  an  order  that  becomes  effective  in  July  or  August, 
when  the  courts  have  adjourned  on  vacation  and  have  closed  their 
business  for  the  season,  some  of  the  judges  are  abroad  and  some  at 
various  resorts  having  a  rest.  In  that  case,  if  an  important  matter 
should  come  up,  it  would  be  impossible  to  get  them  together. 

Mr.  Adamson.  If  you  should  have  made  a  mistake  in  your  esti- 
mate as  to  the  probable  amount  of  business  of  this  court,  and,  on  the 
contrary,  a  great  multitude  of  cases  should  get  into  that  court, 
wouldn't  it  be  possible  for  business  to  be  just  as  congested  in  that 
court  as  it  is  under  the  present  system  ? 

Mr.  Clements.  Yes;  of  course,  if  there  should  be  such  a  vast  num- 
ber of  cases.  But  I  would  not  anticipate,  judging  by  past  experience, 
that  the  court  would  be  overwhelmed. 

Mr.  Adamson.  If  the  carriers  should  regard  only  one  channel, 
which  would  be  created  by  that  court,  as  better  adapted  to  the  ap- 
peal, and  the  congestion  of  the  court  would  give  them  more  time, 
then  it  would  afford  them  a  good  reason  for  favoring  this  court, 
would  it  not? 

Mr.  Clements.  Well,  it  might;  I  don't  know.  I  had  not  supposed 
that  that  was  any  .motive  that  had  actuated  them,  and  I  really  do 
not  know  to  what  extent  they  do  favor  it. 

Mr.  Adamson.  Have  you  observed  that  they  are  anxious  to  ex- 
pedite the  trial  of  all  these  cases? 

Mr.  Clements.  No;  we  have  not  as  a  rule.  Under  the  old  law, 
where  the  commission  had  to  go  forward  and  get  a  decree  enforcing 
its  own  order,  we  had  a  ^eat  deal  of  trouble,  and  there  was  great 
delay  and  diflSculty  in  brmging  the  cases  to  a  hearing.  Under  the 
proposed  act  the  matter  is  reversed,  the  order  of  the  commission 
automatically  becomes  effective  by  its  own  virtue  at  the  end  of  the 
time  fixed  by  the  order  of  the  commission,  not  less  than  thirty  days, 
so  that  the  carriers  must  go  into  court  in  order  to  get  rid  of  it. 

Mr.  Adamson.  I  suppose  the  purpose  of  this  provision  is  to' ex- 
clude the  jurisdiction  from  all  otner  courts  upon  these  specified  pur- 
poses so  that  the  commerce  court  judges  can  do  these  particular 
things? 

Mr.  Clements.  My  understanding  is  that  it  does  exclude  all  other 
courts,  and  the  argument  for  it  was  to  avoid  the  confusion  of  con- 
flicting and  various  views  of  the  different  circuit  judges  all  over  the 
country.  For  instance,  a  circuit  would  have  one  case  of  this  kind,  a 
rate  case^  and  perhaps  no  other  for  two  or  three  years;  and  I  have 
thought  m  a  great  many  cases  that  they  give  their  opinions  and  de- 
cisions, with  all  due  respect  to  the  courts,  in  a  way  to  indicate  that 
they  were  not  as  familiar  with  cases  of  this  sort  as  they  were  with 
cases  of  common  law  and  equitv  that  ordinarily  came  betore  them. 

The  Chairman.  The  proposition  in  respect  to  the  creation  of  the 
commerce  court  is  in  order  to  have  a  court  pass  upon  questions 
involved  in  civil  suits  affecting  freight  rates  and  other  railroad 
matters? 

Mr.  Clements.  Yes,  sir. 

The  Chairman.  Are  not  the  larger  proportion  of  cases  affecting 
those  matters,  cases  that  relate  to  the  action  of  state  boards  and  state 
rates,  involving  practically  the  same  questions  as  are  involved  under 
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interstate  propositions;  and  if  so,  if  the  commerce  court  should  be 
created  to  determine  with  reference  to  interstate  propositions  upon 
the  ground  that  you  would  get  better  decisions  that  way,  should  not 
that  court  be  vested  with  exclusive  power  to  enjoin  the  enforcement 
of  state  laws  and  the  orders  of  state  railway  commissions,  and  so 
forth? 

Mr.  Clements.  Well,  it  would  be  difficult  for  me  to  offer  any  rea- 
son why  the  matter  should  be  differently  treated.  If  it  is  a  consti- 
tutional question,  a  question  of  confiscation,  whether  it  is  a  state  rate 
or  an  interstate  rate,  I  would  not  be  able  to  offer  any  reason  why, 
when  a  federal  court  is  appealed  to  to  enjoin  a  confiscatory  rate,  the 
same  argument  made  to  this  court  would  not  apply  to  the  state  rate 
as  well  as  the  interstate  rate.  It  is  a  Question  oi  power  under  the 
Constitution  of  the  United  States,  a  federal  question,  and  I  should 
think  that  the  same  reason  that  would  be  determined  by  this  court 
in  tlie  one  case  would  apply  to  the  other. 

Mr.  Washburn.  Inasmuch  as  the  cases  hereafter  to  be  brought 
are  likely  to  be,  most  of  them,  those  involving  constitutional  questions, 
if  there  is  a  disposition  on  the  part  of  the  circuit  court  to  hasten  the 
proceedings,  there  is  no  rervson,  is  there,  why  they  can  not  be  certified 
very  promptly  to  the  Supreme  Court  ? 

lir.  Clements.  Do  you  mean  decided? 

Mr.  Washburn.  I  mean  certified  to  the  Supreme  Court  under  the 
terms  of  the  so-called  expediting  act,  which  provides  that  in  the 
event  of  the  judges  sitting  in  such  cases  being  divided  in  opinion,  the 
cases  shall  be  certified  to  the  Supreme  Court  for  review,  and  so  forth. 
Now,  with  the  circuit  court,  recognizing  that  a  constitutional  question 
is  involved,  is  there  anything  to  interfere  with  its  being  promptly 
certified  to  the  Supreme  Court? 

Mr.  Clements.  The  Supreme  Court  has  recently  decided,  as  I  un- 
derstand it,  that  that  provision  for  certification  on  the  basis  of  a 
division  of  opinion  in  the  lower  court  is  not  good  except  perhaps 
where  they  are  equally  divided.  That  would  make  a  case  go  to  the 
Supreme  Court  But  they  have  decided  where  two  judges  differed 
from  one  on  the  same  bench  in  one  of  those  cases,  that  they  could  not 
certify  the  case  up  and  make  the  Supreme  Court  try  the  case  orig- 
inally. 

Mr.  AVashburn.  Is  there  any  reason  that  occurs  to  you  why  this 
expediting  act,  if  it  is  not  in  satisfactory  shape  now,  could  not  be  so 
amended  as  to  insure  speedv  hearing  of  these  cases  by  the  Supreme 
Court? 

Mr.  Clements.  It  all  depends  upon  whether  you  could  secure  a 
speedy  hearing  from  the  court  below.  I  think  the  Supreme  Court 
will  hold  that  these  cases  can  not,  by  any  authority  of  legislation,  be 
put  up  to  it  to  be  originally  tried  de  novo.  They  have  practically 
said  that  that  was  a  court  of  review  only. 

Mr.  Russell.  AVhat  is  your  opinion  about  the  proposition  to  limit 
the  right  of  the  Interstate  Commerce  Commission  to  appear  l>efore 
the  court  of  commerce  and  take  part  in  the  conduct  of  any  litigation 
in  the  court  of  commerce? 

ilr.  Clements.  That  is  a  matter  which  I  think  under  the  present 
law  the  Attorney-General  could  take  entirely  under  his  own  control — 
that  is,  the  law  says  that  when  proceedings  are  instituted  by  the  coin- 
mission  it  shall  be  upon  the  request  of  the  district  attorney,'  who  shall 
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file  and  prosecute  a  suitable  proceedinff  under  tjie  direction  of  the 
Attorney-General.  So  I  suppose  that  that  could  be  done  now.  The 
real  practice  in  the  past  has  been  that  Congress  gave  an  appropria- 
tion which  could  be  allotted  for  the  employment  of  special  counsel 
in  particular  cases.  I  think  that  appropriation  has  lieen  limited  to 
$20,000  for  some  years. 

The  Chairman.  You  do  hot  bring  suits  yourselves  any  more? 

Mr.  CiJ^MENTS.  That  was  commenced  under  the  old  law  when  we 
did  bring  suits,  and  the  same  rule  has  been  followed  since.  Under 
the  Hepburn  Act  we  had  an  allotment  in  the  general  appropriation 
for  the  support  of  the  commission  that  we  could  use  for  the  employ- 
ment of  special  counsel  in  particular  cases,  under  the  approval  of  the 
Attorney-General.  It  was  all  subject  to  his  approval  under  both 
statutes. 

Mr.  Russell.  The  proposed  law,  in  section  5,  says: 

The  Interstate  Commerce  Commission  and  Its  attorneys  shall  take  no  part 
in  the  conduct  of  any  such  litigation. 

Mr.  Clements.  Well,  of  course  it  must  be  frankly  admitted  that  a 
provision  of  that  sort  is  liable  to  work  out  something  like  this,  and  I 
don\  know  whether  it  will  or  not.  I  don't  know  how  far  it  might 
embarrass  the  enforcement  of  these  orders  in  the  future,  but  in  many 
of  these  important  cases  the  lawyer  representing  the  complainants 
has  worked  out  all  the  facts  and  presented  them  to  the  commission, 
and  they  are  familiar  with  the  questions  of  fact  and  law  and  the 
traflSc  conditions  involved  in  the  matter;  and  in  some  cases  have  done 
a  vast  amount  of  work  in  the  preparation  of  the  cases  originally 
before  the  commission,  and  of  course  a  provision  of  that  kind  would 
render  unavailable  his  services  in  the  case,  and  the  usefulness  that  he 
might  be  in  the  conduct  of  it,  due  to  his  great  familiarity  with  it 
from  beginning  to  end  in  all  its  details  as  to  questions  of  law  and  fact. 

Mr.  TowxsEND.  Has  there  been  any  conflict  between  the  attorneys 
for  the  commission  and  the  assistant  attorneys-general  ? 

Mr.  Clements.  I  don't  know  to  what  extent.  There  may  have 
been  some  slight  misunderstandings  in  regard  to  some  questions  of 
law  that  could  be  stated  in  a  brief.  Mr.  Prouty,  a  member  of  the 
commission,  has  had  direct  touch  with  our  lawyers  in  the  preparation 
of  these  matters  for  the  courts.  I  think  there  has  been  some  differ- 
ence of  opinion  as  to  questions  of  law  that  should  be  stated  or  con- 
tended for  in  some  of  these  briefs.  I  don't  know  that  we  can  say  that 
it  was  a  serious  conflict. 

Mr.  Townsend.  Would  it  be  embarrassing  to  you — and  you  need 
not  answer  the  question  unless  you  wish — to  answer  this  question, 
whether  Judge  Prouty  himself,  who  had  charge  of  the  law  end  of 
the  commission,  is  not  favorable  to  the  Department  of  Justice  taking 
exclusive  control  of  these  matters? 

Mr.  Clements.  Well,  I  do  not  know  whether  he  favors  it  or  not. 
I  ought  to  say  that  I  do  not  understand  that  he  is  making  any  oppo- 
sition to  it. 

Mr.  Adamson.  In  changing  attorneys  it  is  possible  before  the  court 
to  present  the  case  in  such  a  shape  as  to  make  a  different  appearance, 
of  it  entirely,  is  it  not — that  is,  in  hearing  the  same  case? 

Mr.  Clements.  The  Attorney-General  might,  of  course,  not  think 
that  the  commission  had  decided  the  case  right,  and  he  might  think 
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that  it  was  an  order  that  was  not  defensible.  I  do  not  know  whether 
any  trouble  would  come  out  of  that  or  not ;  I  have  not  apprehended 
that  there  would,  but  of  course  it  is  possible. 

Mr.  Adamson.  A  different  set  of  lawyers  might  proceed  in  a  differ- 
ent manner  in  presenting  the  case  and  present  it  in  an  entirely  differ- 
ent aspect  to  the  court,  so  that  the  court  would  not  pass  upon  the 
^/seLTiiQ  matter  that  you  passed  upon  really. 

'^^  The  Chairman.  Does  not  the  present  pnictice  sometimes  lead  to 
considerable  extravagance  in  taking  care  of  cases?  For  instance,  I 
had  my  attention  called  last  spring,  when  I  was  home,  by  accident, 
to  three  attorneys  from  the  Interstate  Commerce  Commission,  each 
appearing  in  Chicago  before  one  of  the  courts  there — all  before  the 
same  court — and  each  one  in  a  different  case,  on  a  motion  where  the 
entire  three  motions  were  disposed  of  in  less  than  ten  minutes'  time, 
but  it  required  three  attorneys  of  the  Interstate  Commerce  Commis- 
sion to  make  a  special  trip  to  Chicago,  on  a  limited  train,  in  order  to 
appear  in  three  cases  on  formal  motions  that  I  would  have  sent  an 
office — not  an  office  boy,  but  a  clerk  in  the  office — to  attend  to,  and  to 
all  three  of  them  at  once. 

Mr.  Clements.  Well,  Mr.  Chairman,  I  doubt  if  you  would  send  an 
office  boy  from  Washington  to  Chicago  to  attend  to  a  matter  in  a 
federal  court. 

The  Chairman.  I  would  not  send  an  office  boy  from  Washington 
to  Chicago  to  attend  to  a  matter  of  that  sort,  but  I  should  have  writ- 
ten to  the  district  attorney  in  Chicago  and  directed  him  to  appear 
in  court  on  a  formal  motion  that  would  be  granted  as  a  matter  of 
course. 

Mr.  Clements.  I  don't  know  what  the  motions  were  nor  what  the 
cases  were,  and  how  far  they  would  have  been  granted  as  a  matter  of 
course.  But  it  has  not  been  our  experience  that  we  were  always  very 
safe  in  the  presentation  of  these  questions,  with  even  good  lawyers 
not  familiar  with  the  special  nature  of  them,  and  with  the  line  of 
controversy.  But  I  am  perfectly  free  to  admit  that  on  the  state  of 
facts  to  which  you  refer  there  seems  to  have  been  unnecessary  dupli- 
cation in  the  presentation  by  the  three  lawyers.  I  don't  know  the 
special  cases  in  which  they  appeared,  but  it  must  have  been  quite 
certain  that  that  would  be  an  unusual  thing.     . 

The  Chairman.  I  am  not  making  that  statement  as  a  criticism  of 
the  officials, -as  perhaps  no  one  of  the  three  knew  that  the  other  was 
to  make  a  motion  of  that  kind. 

Mr.  Clements.  There  has  been  a  liability  that  controversies  that 
have  arisen  in  Iowa  would  come  up  in  Chicago — I  don't  know 
whether  Iowa  is  in  that  circuit  or  not — but  one  attorney  for  the  com- 
mission might  be  in  Iowa,  if  that  is  the  case,  in  the  conduct  of  one  case 
and  another  in  another  circuit,  and  these  motions  were  simply  inci- 
dental in  the  same  way,  and  the  attorneys  being  in  different  parts  of 
the  country  and  looking  after  these  things  irom  different  stand- 
points might  not  have  been  aware  that  each  one  was  going  to  be  there 
in  leference  to  the  cases  that  came  up  from  the  different  States.  But 
undoubtedly  a  little  administrative  attention  to  the  possibilities  of 
such  things  happening  as  that  would  result  in  their  correction.  I  am 
perfectly  certani  that  there  has  not  been  enough  of  it  to  amount  to 
any  serious  exi)enditure  of  money  or  to  any  extravagance. 
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The  Chairman.  I  would  like  to  direct  your  attention  to  another 
matter  in  respect  to  water  carriers.  Have  you  noticed  the  arguments 
that  we  have  printed  of  Mr.  Hayne,  who  makes  a  very  vigorous 
protest  against  including  the  law  as  to  water  lines?  If  you  haven't 
noticed  the  argument,  I  wish  very  nmch  that  you  would  look  it  over — 
you  and  the  other  commissioners,  if  you  please — and  give  us  your 
opinion  with  reference  to  the  amendment  that  he  suggested. 

Mr.  Clements.  I  have  not  had  a  chance  to  read  these  hearings. 

The  Chairman.  I  think  that  the  amendment  that  is  suggested  is 
to  the  effect  that  the  commission  shall  not  have  power  to  make  a 
through  route,  including  a  water  line,  where  a  satisfactory  through 
route  exists,  although  they  may  have  that  power  as  to  the  different 
railroad  lines. 

Mr.  Clements.  Well,  I  would  be  glad  to  look  at  that  and  to  take 
it  up  with  the  commission.  I  have  not  be.en  able  to  read  the  reports 
of  the  hearings  yet. 

The  Chairman.  Of  course,  that  is  an  important  matter  to  know^ 
whether  w^e  are  changing  the  statute  by  leaving  that  little  provision 
in  the  Townsend  bill,  which  is  already  in  the  law,  but  which  may 
cause  a  change,  by  other  changes  in  that  section,  not  contemplated. 

Mr.  Clements.  Most  of  the  matters  that  have  come  before  us  in  a 
particular  way  have  been  complaints,  formal  or  otherwise,  on  the 
part  of  water  lines  originating  business  on  a  river,  for  instance,  that 
could  not  get  a  through-route  arrangement  with  the  connecting  rail- 
road which  already  had  one  with  another  water  line  on  the  same 
river. 

The  Chairman.  I  have  siiggested  this  matter,  upon  which  I  am 
utterly  at  sea  as  much  as  a  floundering  vessel  would  be,  and  I  wish 
you  would  give  us  an  opinion  upon  that  proposition. 

Mr.  Clements.  I  will  look  into  it. 

Mr.  Stafford.  Have  those  complaints  arisen  in  respect  to  the  in- 
terior waterways,  or  have  they  been  also  applicable  to  the  coastwise 
trade? 

Mr.  Clements.  Most  of  them  in  the  interior  water  lines.  One  of 
the  earlier  cases  applied  to  the  Tennessee  River,  before  I  was  a  mem- 
ber of  the  commission.  There  was  a  steamboat  line  plying  between 
Decatur,  Ala.,  and  Chattanooga,  Tenn.,  and  the  Louisville  and  Nash- 
ville Railroad.  I  think  it  was — it  may  have  been  the  Nashville, 
(Chattanooga  and  St.  Louis  Railroad,  which  is  controlled  by  the 
Louisville  and  Nashville — had  an  arrangement  with  one  boat 
line  and  refused  to  make  one  with  another  line.  The  commission 
held  that  it  had  no  authority  to  compel  a  through  route,  and  you  can 
see  how  easy  it  is  for  a  railroad  commanding  a  situation  like  that  to 
give  the  river  business  to  one  boat  line  and  destroy  the  other  by 
simply  doing  what  under  the  law  it  was  permitted  to  do — make  the 
through  arrangement  with  one  and  refuse  it  as  to  the  other. 

Mr.  Richardson.  That  was  a  boat  line  running  between  Hobl)s 
Island  and  Gunterville.  There  was  stmie  provision  in  the  river  and 
harbor  bill  by  which  there  was  an  appropriation  of  $15,000  to  dredge 
a  channel  between  Hobbs  Island  and  Gunterville.  because  there  is  a 
boat  line  which  carries  the  mail  there;  the  people  are  absolutely  de- 
pendent upon  it,  and  there  are  times  when  for  four  months,  on  ac- 
count of  low  water,  it  can  not  operate.  I  think  that  is  the  bt)at  line 
you  refer  to.     The  Nashville,  Chattanooga  and  St.  Louis  Railroad 
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does  not  run  to  Decatur,  but  it  does  run  to  HuntsviJle  and  connects 
Tvith  the  river  at  Hobbs  Island,  and  the  boat  line  runs  from  there  on. 

Mr.  Clements.  That  was  a  former  case  decided  by  my  predecessor 
on  the  commission. 

Mr.  Stafford.  Then,  as  I  understand  the  complaint  in  the  case  you 
instanced,  it  was  that  the  railroad  delivered  some  traffic  to  one  indi- 
vidual boat  line  and  refused  to  share  it  with  the  other,  rather  than 
that  the  railroad  connecting  line  refused  to  receive  from  the  boat  line 
and  dispatch  it  over  the  rail  line? 

Mr.  Clements.  I  think  it  was  both  ways — that  the  railroad  hnd  an 
arrangement  of  through  rates  with  the  boat  line  and  would  take  a 
division  of  less  than  its  own  railway  rate  on  through  business  going 
from  one  boat  line,  but  would  charge  its  full  railroad  rate  on  business 
offered  by  the  other  boat  line,  so  that  the  tendency  was  to  drive  all 
the  business  to  one  boat  line  and  away  from  the  otHer.  We  have  had 
several  cases  of  that  kind,  one  on  the  St.  Johns  River  in  P^lorida. 

Mr.  Stafford.  Have  any  cases  arisen  in  connection  with  trade  on 
the  Great  Lakes? 

Mr.  Clements.  I  do  not  recall  any  question  of  that  kind  there. 
Of  course,  a  great  many  cases  have  arisen  in  regard  to  that  business, 
but  most  of  those  boat  lines  are  regular  lines  and  are  owned  by  the 
different  railroads.  The  New  York  Central  has  its  line  of  boats* 
and  so  do  the  other  roads  there;  yet  they  are  incorporated,  most  oi 
them,  if  not  all — managed — as  separate  boat  lines,  but  owned  by 
some  railroad  system. 

Mr.  Stafford.  But  the  gentleman  who  appeared  here  the  other 
day,  in  protesting  against  extending  the  jurisniction  of  the  commis- 
sion, represented  an  independent  line,  and  not  lines  such  as  the  An- 
chor Line,  which  operates  in  conjunction  with  the  New  York  Central, 
but  a  line  such  as  the  Detroit  and  Cleveland  Navigation  Company, 
the  Goodrich  Line  of  steamers  from  Chicago  to  Milwaukee,  and  other 
independent  lines  which  are  not,  as  I  understand  it,  controlled  by 
railroad  companies!  In  the  same  way  with  the  representative  of  the 
Mallory  Line,  which,  I  understand,  is  an  indepenaent  line.  He  pro- 
tested against  any  such  authority  being  vested  in  the  commission. 

Mr.  KicHARDSox.  I  don't  recall  distinctly,  as  you  do,  the  facts 
connected  with  the  Nashville.  Chattanooga  and  St.  Louis  Railroad 
and  the  Tennessee  River,  but  don't  you  think  that  the  Nashville, 
Chattanooga  and  St.  Louis  Railroad  did  its  own  boating  toward  the 
city  of  Huntsville,  and  handled  through  traffic  from  S'ashville  to 
Attalla  by  way  of  (Juntersville  and  the  river,  and  refused  to  give 
another  competing  boat  line  the  same  terms? 

Mr.  Clements.  That  case  was  heard  and  determined  by  the  com- 
mission before  I  was  a  nienil)er  of  it,  but  I  am  perfectly  certain  that 
the  railroad  did  not  own  their  boat  at  that  time.  This  was  a  test 
between  beat  lines:  one  wanted  the  throu^rh  i)nsiness  and  it  wa-^  de- 
nied. And  the  same  thing  has  often  taken  place  in  other  places. 
The  importance  of  this  matter,  so  far  as  I  see.  is  mainly  for  the  pur- 
pose of  giving  a  boat  line,  situated  like  that,  a  fair  chance  to  do  busi- 
ness, and  to  give  the  public  any  benefit  of  competition  that  comes 
from  it  in  the  use  of  these  rivers  upon  which  the  Government  spends 
so  much  money  to  make  them  available  for  that  Imsiness.  .Vnd  I  do 
not  suppose  that  that  would  interfere  with  the  proposition  that  this 
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gentleman  has.  He  was  undoubtedly  looking  at  it  from  some  other 
standpoint 

The  Chairman.  We  will  furnish  you  copies  of  hearings  containing 
those  arguments,  and  I  would  like  to  have  the  conunission  give  us  a 
written  opinion  in  reference  to  them. 

I  would  like  to  direct  your  attention  to  another  uiatter  upon  the 
question  of  the  time  during  which  the  rate  shall  be  suspended.  The 
Townsend  bill  proposes  two  months,  and  your  conunission  has  sug- 
gested four  months.  Can  you  give  us  an  idea  about  how  long  it  takes 
your  commission  now  to  hear  and  determine  an  important  case  in- 
volving rates? 

Mr.  Clements.  Well,  I  referred  a  moment  ago  to  the  Northwest 
Pacific  Coast  lumber  cases,  which  were  very  important  ones.  They 
were  all  practically  handled  as  one,  although  there  were  several  of 
them,  but  they  were  disposed  of  in  one  record,  and  we  disposed  of 
them  in  about  eleven  months.  But,  of  course,  in  the  meantime  there 
were  many  other  things  done.  They  were,  however,  handled  with 
a  «)od  deal  of  expedition,  under  all  the  circumstances,  and  they  in- 
volved the  rates  from  the  States  of  Washington  and  Oregon  to  every 
place  in  the  East,  and  from  Idaho  to  the  Atlantic  Ocean. 

The  Chairman.  Assuming  that  we  do  not  desire  the  commission 
to  abandon  its  ordinary  duties,  would  it  be  practicable  for  the  com- 
mission, when  it  ordered  a  rate  suspended  where  the  matter  involved 
probably  a  gi-eat  many'  rates  in  different  parts  of  the  country,  to  hear 
and  dispose  of  the  merits  of  the  proposition  within  two  months'  or 
four  months'  time? 

Mr.  Clements.  I  think  it  would  be  very  difficult,  if  not  impossible, 
to  do  it  within  either  period  in  some  cases.  In  Au^st,  1908 — I  think 
it  was  1908 — the  chairman  of  the  railway  commission  of  Texas,  with 
Senator  Culberson,  came  into  our  office,  along  in  August,  I  think  it 
was,  and  protested  against  the  increase  of  rates  from  all  points  in 
Texas,  class  and  commodity  rates,  and  all.  The  notice  had  been 
given  that  there  would  be  an  increase  on  the  10th  of  August,  perhaps, 
and  a  few  days  before  they  were  effective  these  ^rentlemen  were 
there  to  find  some  way  to  protest  against  it,  and  we  told  them  that 
the  only  safe  way  would  be  to  institute  a  proceeding  that  would  be 
clearly  within  the  law  and  to  file  a  complaint.  Some  intimation  was 
made  on  their  part  independently,  on  their  own  initiative,  to  the 
effect  that  we  should  investigate  it,  but  we  pointed  out  the  question 
of  doubt  if  we  did  that,  and  suggested  that  if  we  reached  a  conclu- 
sion and  made  an  or.der  condenming  these  increased  rates,  the  ques- 
tion would  be  raised  as  to  whether  or  not  we  had  any  jurisdiction, 
since  the  fifteenth  section  of  the  Hepburn  Act  says  that  upon  full 
hearing  the  commission  can  prescribe  a  through  rate,  and  they  ought 
not  to  put  in  right  at  the  threshold  a  question  of  controversy  that 
might  endanger  the  whole  thing  if  an  investigation  was  had.  It  was 
very  important,  and  it  covered  a  large  field. 

They  filed  their  complaint,  and  some  members  of  the  commission 
first  went  down  to  St.  Louis  and  spent  three  or  four  days  there  taking 
testimony,  and  it  was  suggested  oy  two  or  three  parties  that  there 
ought  to  be  testimony  taken  in  Texas,  and  an  appomtment  was  made 
there,  and  a  week  was  spent  there  taking  testimony;  and  at  the  con- 
clusion of  that  there  was  further  testimony  to  be  taken  at  the  request 
of  the  parties.     The  complainants  wanted  to  present  testimony  them- 
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selves,  as  well  as  the  railroads,  and  quite  a  number  of  months  have 
been  spent  in  taking  testimony  at  different  places  at  different  times, 
and  the  proceedings,  of  course,  had  to  be  interrupted  on  account  or 
the  engagements  or  the  lawyers  in  other  matters  in  other  courts;  and 
in  a  case  of  that  kind  it  seems  to  me  impracticable  always  to  be  able 
to  investigate  these  things  and  determine  them  either  within  two 
months  or  four  months. 

We  had  another  case  of  that  kind  arising  with  respect  to  grain 
rates  from  the  Ohio  River  to  Atlanta  and  southeastern  territory,  and 
when  we  had  gotten  through  taking  testimony  in  that  case  the  law- 
vers  for  the  complainants  wanted  sixty  days  m  which  to  write  their 
Driefs  and  get  ready  for  an  oral  argument  after  the  testimony  was 
completed.  The  complainants  themselves  asked  for  sixty  days  in 
which  to  complete  their  briefs  alone,  so  that  as  a  practical  matter, 
if  these  matters  are  to  be  thoroughly  investigated,  and  then  the 
parties  are  to  have  time  to  write  briefs  that  will  be  of  any  value,  and 
if  they  are  to  have  the  right  of  presenting  oral  argument,  which 
they  will  probably  insist  is  involved  in  the  ''  full  hearing,"  from  the 
language  of  the  statute,  I  do  not  think  that  two  months  is  suflScient 
time  in  which  to  do  these  matters. 

If  the  policy  of  Congress  would  be  that  the  commission  would 
hear  the  testimony  and  confer  among  themselves  about  it,  without 
having  to  take  it  up  carefully  afterwards  and  consider  it  and  make 
any  report  about  it  and  hear  oral  arguments  and  hear  briefs,  we 
could,  perhaps,  sit  down  and  hear  testimony  in  a  general  way  with 
respect  to  these  great  controversies,  and  hear  the  oral  arguments, 
such  as  lawyers  could  make  upon  that  sort  of  hearing  of  testimonjr, 
and  reach  some  general  conclusion,  and  state  it,  and  deal  with  it  m 
that  way. 

The  Chairman.  May  I  make  this  suggestion :  We  are  all  lawyers — 
I  think  I  have  that  title,  anyhow;  I  speak  for  myj-elf  in  this  last 
respect — and  we  know  that  it  is  not  possible  in  the  due  administration 
of  justice  to  determine  great  cases,  after  having  had  he^irings  and 
arguments,  within  four  months'  time.  But  would  it  be  practicable 
if  we  should  give  to  the  commission  power  to  suspend  a  rate  for  four 
months  and  then  the  further  power  at  the  end  of  four  months  within 
their  discretion  to  make  a  further  suspension  of  the  rate  until  they 
had  determined  the  merits  of  the  ca.«e,  it  being  possible  within  four 
months'  time  to  ascertain  whether  there  were  any  meritorious  profK)- 
sitions  involved  ?     AVould  it  ? 

Mr.  Ci^MENTS.  I  should  think  a  provision  could  be  framed  upon 
that  line  so  as  to  make  it  practicable. 

The  Chairman.  Of  course  it  is  easy  enough  to  make  a  law,  but  the 
question  is,  AVould  it  work  ( 

Mr.  Clements.  I  think  that  would  work.  The  commission  could 
tell  at  the  end  of  four  months  whether  it  was  necessar}^  to  extend  the 
time  or  not,  if  it  had  reached  the  conclusion  at  that  time  that  there 
was  no  merit  in  the  case,  and  without  taking  time  to  write  it  up 
and  make  a  report  upon  it  in  all  of  its  features  they  might  say, 
''  There  is  no  use  to  extend  this  time.''  In  that  way  you  could  elimi- 
nate all  castas  except  those  in  which  it  was  made  to  appear  that  there 
was  probable  cause  for  complaint  and  necessity  for  further  time  to 
fully  investigate  it  and  make  a  conclusion  in  the  case,  which  the  corn- 
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mission  would  not  do  if  it  was  demonstrated  that  there  was  probably 
merit  in  it. 

The  Chairman.  In  your  opinion,  would  it  seem  quite  logical  for 
us  to  give  to  the  commission  power  to  suspend  a  proposed  rate  for 
the  purpose  of  having  a  detennination  of  the  matter  before  the  rate 
went  into  effect,  and  then  in  the  middle  of  the  consideration  of  the 
case,  at  the  end  of  four  months'  time,  permit  the  rate  to  go  into  effect 
without  a  determination  of  the  merits  of  the  proposition  f 

Mr.  Clements.  It  seems  to  me  that  would  not  help  the  situation 
any  in  a  case  where  it  would  be  necessary  to  do  that.  It  might  just 
as  well  have  gone  into  effect  in  the  first  instance  as  at  the  end  of  two 
months.  And  one  very  strong  argument,  which  I  think  must  appeal 
to  anyone  in  behalf  of  some  provision  of  this  sort,  is  well  illustrated 
in  these  lumber  cases.  In  these  Northwestern  lumber  cases,  where 
some  of  the  large  shippers  went  into  court  and  got  an  iniimction 
against  the  collection  of  the  increased  rates,  they  put  up  a  bond — a 
number  of  them  did — out  there,  aggregating  as  much  as  two  and  one- 
half  million  dollars,  to  pay  back  whatever  of  the  increased  rate  was 
justified  by  the  commission  and  the  finding  of  the  court.  At  the  end 
of  eleven  months  they  were  to  have  an  accounting  in  the  court  out 
there,  and  did  have  it,  and  it  appeared  after  the  end  of  eleven  months 
in  court  that  those  parties  to  that  injunction  proceeding  would  have 
been  liable  to  have  paid  $1,250,000  on  their  shipments  in  eleven 
months  if  the  full  advance  had  gone  into  effect.  As  it  was,  at  the 
end  of  that  period,  under  the  injunction  and  accounting  in  court, 
they  were  found  to  be  liable  for  about  $350,000.  That  illustrates 
that  in  that  time  there  would  have  been  paid  back  a  millioA  and  a 
quarter,  nearly,  and  that  did  not  cover  all  the  shipments  in  that 
country  there.  But,  on  the  other  hand,  it  did  show  that,  according  to 
the  decision  of  the  commission,  if  it  was  correct,  the  carriers  would 
have  been  deprived  of  about  $300,000  or  something  over  if  they  had 
not  been  protected  in  some  way.  They  were  in  this  case  under  a 
bond. 

In  the  southern  pine  cases,  where  the  rate  was  not  enjoined,  it  went 
on  for  about  four  years  before  the  controversy  was  finally  settled 
under  the  old  procedure  by  the  Supreme  Court.  The  higher  rate 
on  200  pounds  was  dissolved,  and  it  resulted  in  reparation  claims  for 
$3,000,000  or  $4,000,000,  and  they  have  since  then  been  iii  process 
of  adjustment.  The  roads  established  a  clearing  house  in  New  York, 
and  one  in  Macon,  Ga.,  and  one  here  in  Washington,  to  check  up 
what  reparation  was  due  on  these  hundreds  of  thousands  of  ship- 
ments in  those  three  or  four  years,  and  then  they  made  some  sort  of 
a  compromise.  It  was  nearly  impossible  to  settle  it  except  in  that 
way.  They  had  to  find  out  to  whom  the  money  was  due;  who  was 
the  actual  shipper.  Sometimes  it  was  claimed  by  the  consignor  and 
sometimes  it  was  claimed  by  the  consignee.  Tfiey  had  to  find  out 
what  proportions  were  to  be  paid.  The  commission  had  all  this 
testimony,  but  they  had  not  any  way  by  which  to  prove  their  claims 
except  to  call  for  the  records  of  the  railroads,  and  they  have  had 
this  going  on  at  great  expense  for  three  years  nearly — between  two 
and  three  years — and  the  ultimate  outcome  as  estimated  will  be,  as  an 
adjustment  of  these  matters,  that  the  roads  will  get  back  something 
like  a  million  and  a  half  dollars. 
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The  shippers  are  accepting  about  67  per  cent  of  the  face  value  of 
what  wouM  be  their  claims,  as  can  be  best  estimated  from  such  rec- 
ords as  they  have,  without  interest.  I  think  they  have  done  a  wise 
thing,  because  of  the  great  difficulty  of  making  the  proof  in  those 
cases  and  the  great  length  of  time  it  would  take  to  follow  up  these 
shipments  and  bills  of  lading  and  ascertain  the  weights  and  every- 
thing incident  to  them.  It  illustrates  the  great  confusion  which 
comes  both  to  the  railroad  and  to  the  shipper  when  money  has  to  be 
paid  back. 

The  Chairman.  Of  course,  the  ultimate  consumer  does  not  get  any 
benefit  from  it  anyhow. 

Mr.  Sims.  In  order  that  the  commission  may  do  absolute  justice  in 
each  case,  why  should  they  not  have  the  discretionary  power  to  sus- 

f)end  the  rate  until  they  could  find  out  the  facts,  in  order  to  do  abso- 
ute  justice? 

Mr.  Clebcents.  That  seems  to  be  the  most  practicable  thing  and 
approaches  more  nearly  what  would  be  a  just  tning  to  do,  because  in 
nearly  all  of  these  cases  it  must  be  remembered  that  the  rate  which 
was  advanced  was  a  rate  which  the  railroads  themselves  have  made 
and  which  was  in  effect  for  years,  and  it  is  simply  holding  in  statu 
quo  a  situation  which  they  themselves  have  voluntarily  created  and 
have  been  apparently  satisfied  with  for  a  long  period  of  time.  It  is 
not  a  hardship  to  say,  ""If  you  have  established  these  rates  yourselves 
and  have  been  content  with  them  and  have  done  your  business  under 
them,  and  you  want  more  now  and  propose  to  get  it  by  an  advance  of 
rate,  the  matter  should  be  held  in  statu  quo  until  a  reason  could  be 
shown  for  it." 

Mr.  Kennedy.  Judge^  I  would  like  to  call  your  attention  to  the 
words  "after  full  hearing."  Has  the  contention  of  the  attorneys 
been  in  these  hearings  that  they  have  not  been  fully  heard,  and  does 
that  phrase  protract  the  hearing  of  the  cases? 

Mr.  Clements.  We  have  always,  so  far,  been  able  to  give  them  a 
hearing,  with  the  taking  of  testimony,  and  the  filing  of  briefs,  and 
the  giving  of  oral  argument  in  such  a  way  that  they  have  been  con- 
tent with  it,  and  content  to  let  it  alone,  at  least.  Of  course  we  can 
not  give  all  the  time  for  oral  arguments  that  they  would  have  taken. 
We  have  to  limit  that  in  almost  every  case. 

Mr.  Kennedy.  It  occurs  to  me  it  would  be  well  to  strike  out  the 
word  "  full  "  and  let  the  commission  determine  when  they  have  heard 
enough.  A  little  discretion  like  that  would  perhaps  expedite  these 
hearings. 

Mr.  Clements.  That  might  perhaps  remove  the  possibility  of  a  con- 
troversy. I  refer  to  the  language  of  the  statute,  not  that  there  has  been 
a  claim  made  in  any  case  tTiat  we  have  not  given  them  a  full  hearing. 
We  have  had  to  limit  the  oral  argument  in  most  cases,  but  they  have 
accepted  it.  All  the  courts  do  that,  and  there  has  been  no  real  contest 
that  we  had  denied  them  of  any  legal  right.  But  if  we  had  to  act  in 
such  a  manner  that  we  would  take  written  testimony  and  not  wait 
until  it  could  be  written  up  and  briefs  could  be  made,  I  do  not  know 
but  that  they  could  say  that  was  not  a  full  hearing  at  law. 

Mr.  Kennedy.  Don't  you  think  the  taking  out  of  that  word  would 

five  you  the  right  to  conclude  the  hearing  wnen  you  felt  sure  you  had 
eard  enough? 
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Mr.  Clements.  It  would  remove  possible  contention  in  some  future 
case. 

Mr.  Stevens.  Might  it  not  be,  Jud^,  that  under  the  doctrine  laid 
down  by  the  Supreme  Court  that  only  jurisdictional  and  constitu- 
tional matters  can  be  contested — might  it  not  be  on  a  jurisdictional 
matter  that  they  had  not  had  a  full  hearing?  Might  not  some  of  the 
parties  contend  before  the  court,  whatever  court  would  have  jurisdic- 
tion of  your  orders  that  had  been  contested,  that  the  hearing  had  not 
been  a  nill  hearing,  and  therefore  assail  your  whole  jurisdiction  under 
the  other  language? 

Mr.  Clements.  Yes;  that  is  what  I  refeiTed  to  a  moment  ago.  If 
we  had  to  do  this  in  sixty  days,  and  we  could  not  hear  it  in  what 
would  be  the  ordinary  way,  there  might  arise  a  question  of  that  sort. 

The  Chairman.  TVe  put  that  in  there,  according  to  my  notion,  for 
this  i*eason:  We  did  not  wish  the  commission,  in  disposing  of  one 
case,  to  aasume  that  it  had  learned  all  that  there  was  to  be  known  on 
the  subject  in  connection  with  a  similar  case,  because  it  had  heard 
and  disposed  of  that  one  case,  which  would  be  the  tendency  of  every 
administrative  body. 

Mr.  Ci^MENTS.  Yes. 

Mr.  TowNSEND.  You  have  no  trouble  about  this  now,  do  you. 
Judge? 

Mr.  Clements.  No,  sir ;  not  on  these  words  so  far. 

The  Chairman.  I  want  to  ask  you  another  thing,  and  that  is  as 
to  the  proposition  of  appeals  by  shippers.  Would  it  be  practicable  or 
beneficial  or  injurious,  m  your  judgment,  if  we  should  confer  upon 
shippers  the  power  to  appeal  to  the  courts  for  the  determination  of 
the  law  where  the  commission  could  throw  the  claim  of  the  shipper 
out  of  court  on  legal  grounds  and  not  upon  questions  of  fact  ? 

Mr.  Clements.  Well,  I  have  frequently  thought  that  it  was  very 
plausible  on  the  part  of  the  shipper  to  say  that  he  is  not  satisfied  with 
what  the  commission  has  done  and  that  he  ought  to  have  the  right 
to  appeal,  and  as  a  member  of  the  commission  I  would  be  awfully 
glad  if^he  could  have  the  right  to  appeal  if  there  was  some  way  in 
which  it  would  be  practicable.  But  since  the  Supreme  Court  has 
said  that  the  making  of  a  future  rate  is  a  legislative  act,  how  can  you 
confer  upon  any  court  the  power  to  review  it  and  substitute  its  judg- 
ment for  that  of  the  commission,  any  more  than  you  could  have  the 
judgment  of  the  court  substituted  for  that  of  the  judgment  of  Con- 
gress as  to  the  propriety  of  the  legislation  ? 

The  Chairman.  Of  course  that  goes  without  saying.  You  can  not, 
and  I  have  not  seen  any  method  yet  by  which  you  can  get  an  appeal. 
But  it  has  been  urged  very  strongly  here  that  where  the  commission 
decides  a  question  of  fact  and  then  decides  upon  the  facts,  and  under 
its  construction  of  the  law  it  has  no  power  to  grant  relief  as  a  legal 
proposition  there  might  be  some  way  of  having  the  courts  construe 
the  legal  proposition. 

Mr.  Clements.  I  suppose  there  might  be  some  certification  of  that 
sort  or  provision  of  law  put  to  a  court  that  would  review  a  question 
of  law  and  instruct  the  commission  to  proceed,  or  indicate  to  it  some 
other  construction  of  law.  I  suppose  such  a  machinery  as  that  is 
possible. 
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The  Chairman.  I  think  there  is  some  machinery  of  that  sort  under 
the  English  statute.     I  am  not  sure  what  it  is. 

Mr.  TowNSEND.  Do  you  know  of  any  cases  where  that  would  have 
been  employed  by  the  shipper  if  he  had  had  the  right? 

Mr.  Clements.  I  could  not  say  I  have  knowl^ge  of  an^  except 
in  one  case.  I  think  we  have  a  very  peculiar  case  pending  in  court 
now,  and  that  is  where  a  shipper  has  filed  a  bill  in  the  circuit  court 
to  compel  the  commission  to  award  reparation  on  a  large  number  of 
shipments  in  which  the  shipper  had  claimed  reparation  and  which 
we  had  refused,  and  he  has  undertaken  to  do  something  which  is 
equivalent  to  mandamusing  the  commission  and  seeking  to  compel 
it  to  go  ahead  and  let  it  be  done  upon  the  complaint  that  we  had 
not  done  the  proper  thing.  That  is  the  only  case  where  I  could  point 
that  that  course  would  probably  have  been  taken  if  it  had  been  open 
to  the  shipper.  Of  course,  some  of  the  shippers  have  been  very  much 
dissatisfied  with  some  of  our  decisions.  That  particular  case  is  where, 
on  hard-wood  shipments  of  lumber,  we  allowed  reparation  and  con- 
demned the  advanced  rate;  allowed  reparation  back  to  the  time  the 
complaint  was  filed.  But  we  did  not  go  back  to  the  full  limit  or 
statutory  period  and  allow  reparation  for  that  whole  period. 

Mr.  TowNSEND.  Is  any  constitutional  right  violated  now  by  the 
shipper  or  the  carrier?  Do  j^ou  know  of  any  way  that  he  can  go  into 
court  and  have  that  determined?  You  do  not  know  of  any  possible 
way  in  which  he  can  get  into  court  except  when  there  is  a  violation 
of  a  constitutional  right? 

Mr.  Clements.  I  do  not  know  of  any  way  unless  it  might  be  on 
a  question  of  a  claim  for  reparation,  if  he  chooses  to  come  before 
the  commission  instead  of  going  into  court  for  it ;  and  in  the  Abilene 
case  the  Supreme  Court  held  that  he  can  not  go  into  court  when  the 
rate  itself  is  involved  until  it  has  been  determined  under  the  ruling 
of  the  commission. 

The  Chairman.  Under  the  old  law  the  shipper  could  come  into 
court  or  might  sue  the  railroad  company  in  any  court? 

Mr.  Clements.  Yes.  That  was  according  to  the  apparent  lan- 
guage of  the  law. 

The  Chairman.  According  as  the  court  determined  whether  the 
rate  charged  by  the  company  was  reasonable  or  not;  but  under  the 
existing  law  the  shipper  can  not  go  into  court  and  have  the  court 
determine  whether  the  rate  that  he  is  charged  is  reasonable  or  not. 
He  must  come  into  your  commission,  as  I  understand  it  ? 

Mr.  Clements.  I  understand  that  to  be  the  present  law  and  the 
decision  of  the  Supreme  Court. 

The  Chairman.  Is  there  any  other  question  that  any  gentleman 
would  like  to  ask? 

Mr.  Richardson.  There  are  some  questions  I  would  like  to  ask  the 
judge  about  the  opinions  he  has  been  giving  in  the  last  few  minutes 
concerning  the  suspension  of  the  rate.  As  I  understand,  the  law  now 
is,  under  the  Hepburn  law,  that  the  common  carrier  has  got  to  give 
thirty  days'  notice  of  any  proposed  change  in  its  schedules,  one  or 
more,  and  the  commission  has  no  authority  to  suspend  that  rate  or 
any  other  rate  except  when  a  complaint  is  made  by  some  one  and  the 
commission  declares  it  to  be  unreasonable.  This  is  additional  au- 
thority that  this  bill  gives  the  commission,  if  it  becomes  a  law,  to 
suspend  the  rate.    Now,  do  you  believe  that  it  is  a  good  policy  to 
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take  from  the  common  carriers  of  the  country  the  power  and  right  to 
initiate  rates? 

Mr.  Clements.  Well,  I  think  it  is  certainly  a  reasonable  thing  to 
do  to  them,  and  a  necessary  thing  to  do  in  behalf  of  the  public — to 
hold  in  abeyance  that  increase  of  rate  until  its  reasonableness*  can 
be  settled.  I  do  not  quite  agiee  that  that  is  initiating  the  rate.  It 
is  simply  holding  that  rate  then  made  in  statu  quo,  and  when  they 
ask  to  increase  it  asking  for  the  reason  for  it. 

Mr.  Richardson.  That  is  what  I  wanted  to  get  information  from 
you  about.  Is  not  that  in  effect  practically  giving  to  the  Interstate 
Commerce  Commission  the  authority  to  initiate  rates,  because  all  of 
the  rates  that  railroads  adopt  or  agree  upon  or  file  with  the  com- 
mission would  be  or  should  be  sooner  or  later  subject  to  that  rule  or 
power  of  the  commission  to  suspend  it  for  the  time  being? 

Mr.  Clements.  Not  any  more  so  than  you  authorize  the  commis- 
sion now  upon  comj^laint  and  hearing  to  authorize  the  future  rate. 
That  goes  on  from  time  to  time  now.  I  do  not  understand  that  the 
holding  in  abeyance  of  a  proposed  increase  is  any  more  the  fixing  of 
a  judicial  rate  upon  the  carrier  than  upon  the  hearing  to  condemn 
the  existing  rate  and  prescribe  a  lower  rate. 

Mr.  Richardson.  You  do  not  contend,  when  the  railroads  can  not 
initiate  a  rate  without  the  approval  of  the  commission,  that  this  is 
giving  the  railroads  the  power  to  initiate  the  rate? 

Mr.  Clements.  They  have  the  power  to  initiate  all  the  rates  now. 

Mr.  Richardson.  That  is  modified  now.  as  I  understand  it,  by  the 
power  given  to  this  commission  to  suspend  the  rate. 

Mr.  Clements.  Well,  I  think  the  suspension  in  this  case  is  simply 
to  hold  things  where  they  are  until  you  find  out  what  ought  to  be 
done. 

Mr.  Richardson.  Now,  I  want  to  ask  you  another  question:  Do 
you  believe  that  the  physical  valuation  of  the  railroad  presents  a  fair 
and  reasonable  criterion  by  which  to  regulate  rates? 

Mr.  Clements.  I  think  it  would  greatly  help  any  tribunal  dealing 
with  rate  questions  to  judge  properly  by.  It  would  be  a  material 
help,  but  it  would  not  be  the  sole  consideration.  It  would  not  be  as 
controlling  ordinarily  as  it  would  be  when  you  get  into  one  of  these 
controversies  in  court.  AVhen  you  get  into  court  the  first  thing  that 
is  alleged  is  that  this  property  is  worth  so  much,  and  that  it  owes  so 
much  in  bonds,  and  that  it  takes  65  or  70  per  cent  of  its  gross  earn- 
ings to  pay  the  operating  expenses,  and  it  has  so  much  more  to  pay  as 
taxes,  and  so  much  more  for  the  interest  on  the  bonds,  and  there  is 
but  little  left  to  the  stockholders,  and  therefore  an  appeal  is  made 
to  the  court  for  an  injunction  against  the  reduction  of  the  rate.  And 
right  there,  immediately,  whoever  does  that  must  pass  upon  that 
question,  and  must  begin  to  look  to  the  value  of  the  property.  The 
Supreme  Court  has  said  that  they  may  earn  a  fair  value  on  the  in- 
vestment.   Now,  what  is  the  investment? 

The  Chairman.  Judge,  will  it  be  satisfactory  to  you  to  return  at 
2  o'clock  this  afternoon  ? 

Mr.  Clements.  Yes. 

The  Chairman.  I  think  several  of  the  members  of  the  committee 
desire  to  interrogate  you  further. 
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Then,  without  objection,  we  will  take  a  recess  until  2  o'clock  this 
afternoon. 

(Thereupon,  at  11.55  o'clock  a.  m.,  a  recess  was  taken  until  2  o'clock 
p.  m.) 

AFTERNOON    SESSION. 

Pursuant  to  recess  taken,  the  committee  reassembled  at  2  o'clock 
p.  m.,  Hon.  Irving  P.  Wanger  in  the  chair. 

Mr.  Wanger.  Mr.  Reporter,  here  is  the  brief  of  Mr.  Bentley  W. 
Warren,  attorney  for  the  Boston  and  Northern  Street  Railway  Com- 
pany and  the  Old  Colony  Street  Railway  Company,  for  printing  in 
the  record : 

Stbekt  Railways  and   Intkkstatk  Commkrck. 

Street  rnUirajfx  slinnJd  not  be  ittrludeil  among  the  trntixpftrtatutn  agenrivit 
subjeet  to  the  net  of  Congrenn  to  regulate  eommeree,  approrrtL  Februarg  j»  1887, 
as  amended. 

At  the  outset  of  any  discussion  of  this  proposition  it  is  necessary  to  define 
what  is  meant  by  a  street  railway.  In  Massachusetts  our  statutes  distin^ish 
three  different  classes  of  railroads:  (a)  The  ordinary  railroad,  ib)  the  street 
railway,  and  (c)  the  electric  railroad. 

The  statute  definitions  are  as  follows: 

"Railroad'*  means  a  railroad  or  railway  of  the  class  usually  openited  by 
steam  power. 

"  Railroad  corporation "  means  the  cori)oration  which  lays  out,  constructs, 
maintains,  or  operates  a  railroad  of  the  class  usually  operated  by  steam  i)ower. 

"  Street  railway  "  or  "  railway  "  means  a  railroad  or  railway,  includinp  poles, 
wires,  or  other  appliances  and  equipment  connected  therewith,  of  the  class  op- 
erated by  motive  power  other  than  steam,  and  usually  constructed  ui>on  the 
public  ways  and  places. 

An  electric  railroad  is  **  a  railroad  or  railway  ♦  ♦  ♦  of  the  class  oper- 
ated by  electricity  or  by  any  power  other  than  steam  •  ♦  ♦  and  constructed 
wholly  upon  private  land  purchased  or  taken  by  said  company  under  the  provi- 
sions of  this  act;  or  constructed  partly  upon  such  private  land  so  purchased  or 
80  taken  by  said  company  and  partly  upon  public  ways  and  places,  but  at  least 
one-half  of  which  Is  constructed  upon  such  private  land." 

The  electric  railroad  in  Massachusetts,  as  defined  above,  Is,  as  respects  tht 
powers  and  liabilities  of  the  corporation  operating  it,  for  many  purposes  a 
railroad  operated  by  electricity. 

The  test  laid  down  In  Massachusetts  statutes  for  recog:nIzing  a  street  rail- 
way, viz,  a  railway  usually  constructed  upon  the  public  ways  and  places,  is  one 
approved  by  experience,  and  will  be  found,  upon  Investigation,  to  be  consistent 
with  practical  considerations.  The  purpose  of  such  railways  Is  essentially 
different  from  the  purpose  either  of  commercial  railroads  or  of  electric  rail- 
roads. 

A  street  railway  Is  designed  to  meet  local  need  for  short-distance  tran^x^rta- 
tlon.  It  represents  merely  an  improved  use  of  the  streets  and  highways  them- 
selves. Its  accommodation  of  the  public  Is  confined  almost  entirely  to  carrying 
from  one  point  to  another  point  In  a  public  highway  passengers  who.  but  for 
the  street  railway,  would  either  be  compelled  to  Walk  or  drive  between  the 
same  points.  It  receives  and  discharges  Its  passengers  within  the  limits  of 
the  highway,  stopping  for  both  purposes  at  frequent  Intervals.  A  street  railway 
either  performs  no  business  in  the  carriage  of  goods  and  merchandise,  or  when 
It  does  perform  such  carriage,  does  so  In  an  Incidental  and  quite  subordinate 
way  to  its  primary  function  of  the  transportation  of  passengers.  Such  carriage 
of  goods  as  is  either  done  or  is  capable  of  being  done  upon  a  street  railway  is 
strictly  analogous  not  to  the  freight  business  of  railroads,  but  to  the  light 
teaming  performed  In  cities  and  towns  by  teamsters  and  by  local  trucksters,  or. 
as  they  are  called  in  Massachusetts,  city  or  suburban  expressmen.  Business  of 
this  sort  done  upon  street  railways  would  otherwise  be  done  with  wagons  upon 
the  highways,  and  not  by  freight  cars  upon  the  regular  railroads. 
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Not  only  is  the  kind  of  business  done  upon  street  railways  so  different  from 
that  done  upon  railroads  as  to  make  the  application  of  interstate-commerce 
regulations  to  the  former  unnecessary,  but  the  physical  differences  between  the 
two  classes  of  carriers  render  impossible  such  a  relation  between  them  as  can 
ever  raise  street  railways  to  sufficient  importance  to  justify  the  application  to 
them  of  federal  control.  It  is  not  practical  to  operate  over  the  ordinary  street 
railway  standard  railroad  cars. 

The  requirements  of  ordinary  highway  traffic  involve  the  use  of  the  same 
portions  of  the  street  both  by  street  railway  cars  and  other  vehicles.  This 
necessitates  as  a  result  the  use  of  special  kinds  of  rails.  The  flange  of  the 
standard  railroad  car  wheel  is  too  deep  to  run  upon  the  tram  rail  of  the  street 
railway.  Both  the  tread  and  flange  of  the  standard  car  wheel  are  too  broad 
and  heavy  to  be  run  upon  the  ordinary  grooved  rail  which  is  so  generally  pre- 
scribed by  municipal  authorities  for  the  use  of  street  railways.  The  "  special 
work  "  of  street  railways — that  is,  the  curves  and  switches — ar6  particularly 
unfit  for  the  use  of  either  standard  passenger  or  freight  cars.  The  grades  of 
the  ordinary  street  railway,  following  as  such  railways  usually  do  the  grades 
of  the  highways  in  which  they  are  built,  are  not  adapted  for  hauling  the  heavy 
cars  usual  upon  commercial  railroads. 

In  all  these  respects  street  railways  differ  essentially  from  the  so-called 
interurban  electric  railways  which  are  now  becoming  common  in  some  parts  of 
the  United  States.  These  interurban  railways  are,  as  pointed  out  by  Mr.  Lin- 
coln (p.  465  of  the  report  of  the  hearings  before  the  Interstate  (Commerce 
CJommittee),  practically  railroads  operated  by  electricity.  There  may  be  good 
reasons  for  including  such  interurban  railways  within  the  federal  legislation  to 
regulate  interstate  commerce ;  indeed,  there  is  probably  no  good  reason  for  not 
so  including  them.  The  construction  of  their  tracks  and  road  bed,  the  character 
of  their  rolling  stock  equipment,  both  passenger  and  freight,  the  extent  of  their 
lines,  the  sort  of  business  they  aim  to  do,  are  all  similar  to  the  corresponding 
features  on  the  ordinary  railroads.  The  difference  in  motive  power  is  inci- 
dental and  not  essential.  Even  the  name  **  interurban  "  applied  to  such  rail- 
ways is  ahnost  misleading.  Such  a  line  as  the  projected  one  mentioned  by 
Mr.  Lincoln,  from  St  Louis  to  Kansas  City,  is  **  interurban  "  only  In  the  sense 
that  the  Boston  and  Albany  Railroad  is  interurban,  in  that  its  termini  are  In 
two  cities. 

The  distinction  between  these  so-called  Interurban  electric  railways,  which 
are  really  railroads  operated  by  electricity,  and  the  ordinary  street  railway  is 
almost  as  marked  as  that  between  the  street-railway  system  in  New  York 
City  and  the  New  York  Central  Railroad  or  the  Pennsylvania  Railroad.  Unfor- 
tunately, statistics  are  not  available  to  show  what  proportion  of  the  38,000 
miles  of  electric  lines  referred  to  by  Mr.  Esch  (at  page  466  of  the  record  of 
hearings  before  the  committee)  represents  electric  railroads  and  what  propor- 
tion represents  ordinary  street  railways.  When  we  remember,  however,  that 
the  little  State  of  Massachusetts  alone  contains  over  2,800  miles  of  the  38.000 
in  the  whole  country  and  that  all  of  those  2,800  miles  are  used  in  conducting 
strictly  a  street  railway  business,  it  is  apparent  that  much  the  larger  part  of 
the  38,000  miles  in  the  whole  country  are  probably  similarly  employed. 

STREET  RAILWAY  SITUATION   IN   MASSACHUSETTS. 

Bighty-one  street  railway  companies  reported  to  the  Massachusetts  Railroad 
Commissioners  for  the  last  fiscal  year.  Fifty-nine  of  these  companies  were 
operating  their  own  railways.  The  total  mileage  operated  was  2,869  miles,  of 
which  all  but  250  miles  were  located,  maintained,  and  operated  In  the  public 
highways.  While  the  statutes  of  ^lassachu setts,  as  previously  pointed  out, 
have  provided  for  the  construction  of  electric  railroads,  no  railroad  of  that 
kind  has  yet  been  built  In  the  State.  The  freight  business  done  upon  the 
Massachusetts  street  railways  Is  so  Insignificant  as  to  be  negligible.  The  81 
companies  earned  in  the  aggregate  In  the  year  1909,  $31,956,007  from  the  fol- 
lowing sources :  Revenue  from  passengers.  $30,943,994 ;  revenue  from  malls  and 
merchandise,  $297,816;  revenue  from  tolls  and  advertising,  etc.,  $714,197. 

Bearing  in  mind  that  the  primary  object  for  the  federal  regulation  of  Inter- 
state commerce  was  to  eliminate  abuses  and  Introduce  uniformity  In  the  trans- 
portation of  merchandise,  there  is  surely  little  reason  to  load  down  the  Inter- 
state Commerce  Commission  with  the  oversight  of  the  Massachusetts  street 
railways.    The  figures  show  that  all  these  companies  in  Massachusetts  derive 
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less  than  1  i3er  cent  of  tlielr  entire  earnings  In  the  transportation  both  of  mails 
and  merchandise.  Their  receipts  from  that  source  were  actually  less  than  half 
what  they  were  from  miscellaneous  items  of  tolls,  from  advertising  in  the 
cars,  etc. 

It  Is  confidently  submitted  that  the  negligible  amount  of  freight  business  done 
by  the  street  railways  in  Massachusetts  is  undoubtedly  true  of  similar  street 
railways  elsewhere ;  that  is,  street  railways  in  other  parts  of  the  country  con- 
structed as  are  those  in  Massachusetts — chiefly  in  the  highways.  The  total 
number  of  companies — street,  suburban,  and  interurban — based  upon  the  pro- 
posed census  report  on  street  and  interurban  railways,  is  1,236,  and  their  total 
miles  of  track,  measured  as  single  track,  is  34,404  miles.  The  total  number  of 
passenger  cars  is  70,016,  and  of  all  other  kinds  of  cars,  13,625.  Their  total 
earnings  from  operation  are  $418,187,858.  Their  total  par  value  of  outstanding 
capital  stock  is  $2,097,708,856,  and  their  total  outstanding  funded  debt, 
$1,677,063,240.  Their  total  net  capitalization,  based  upon  the  same  source  of 
information,  is  $3,400,107,899,  giving  a  net  capitalization  per  mile  of  track  of 
$100,495.  That  these  capitalization  figures  are  probably  much  in  excess  of  the 
actual  investment  in  the  companies  is  apparent  from  the  net  capitalization  per 
mile  of  track  for  the  whole  country  of  $100,495.  In  Massachusetts,  where  the 
issue  of  securities  by  street-railway  companies  is  strictly  supervised,  the  amount 
of  the  capital  stock  at  the  end  of  the  last  fiscal  year  was  $80,738,880.  and  the 
net  debt  was  $75,939,932,  making  a  total  capitalization  of  $156,668,812,  and  the 
net  capitalization  per  mile  of  track  in  Massachusetts  is  only  $54,607,  or  only 
a  little  more  than  half  that  for  the  country  as  a  whole. 

The  number  of  companies — street,  urban,  and  interurban — in  the  so-called 
"Red  Book,  American  Street  Railway  Investments,  Edition  of  1909,"  greatly 
exceeds  the  number  given  above,  as  based  on  the  proposed  census  report.  The 
Red  Book  list  shows  1,603  operating  companies,  and  603  underlying  or  controlled 
companies;  total  of  2,206.  The  following  table  shows,  both  on  the  basis  of  the 
proposed  census  report  and  on  the  basis  of  the  Red  Book  data,  the  small  size 
and  comparative  unimportance  of  the  average  street  railway  (including  also  in 
the  computation  the  Interurban  railways)  in  the  United  States: 

Statistics  of  the  average  street,  suburhanf  and  interurban  railway. 


Miles  of  sinRle  track 

Number  of  pawenger  cars. 

Number  of  other  cars 

Eamlnfirs  from  operation . . 
Authorized  capital  stock. . 
Authorized  bonds. 


On  basis  of 
proponed  cen- 


On  basis  of 
number  of 
companies 
listed  in  Red 
Book. 


27.8  ,  15.5 

56.6  S1.7 

11.02  1  6.1 

$338,339.69  $199,568.38 

t2, 029, 170. 17  91,136.823.99 

$1,876,992.26  $1,051,824.01 


9 
EFFECT    ON    INTEBSTATB    OOMMEBCE    COMMISSION. 

Senator  Cullom,  in  reporting  the  original  act  to  regulate  interstate  commerce, 
said,  in  explanation  of  its  scope: 

"  The  bill  is  not  intended  to  aflPect  the  stagecoach,  the  street  ruihvay,  the 
telegraph  lines,  the  canal  boat,  or  the  vessel  employed  in  the  inland  or  coasting 
trade,  even  though  they  may  be  engaged  in  interstate  commerce,  as  it  would  do 
if  it  was  made  to  apply  to  all  common  carriers  engaged  in  interstate  commerce, 
because  it  Is  not  deemed  necessary  or  practicable  to  cover  such  a  multitude  of 
subjects.*' 

Wliat  Senator  Cullom  said,  looking  to  the  future,  as  to  the  lack  of  necessity 
and  the  impracticability  of  covering  such  a  multitude  of  subjects,  is  amply 
justified  by  the  actual  situation  now  existing.  The  effect  of  adding  to  the 
reports  which  the  law  already  requires  to  be  made  to  the  Interstate  Commerce 
Commission,  reports  of  street  railway  companies  from  the  number  of  1236  up 
to,  possibly,  2,206,  of  an  average  importance  no  greater  than  shown  in  the 
schedule  above,  must  be  apparent  The  Interstate  Commerce  Commission  has 
itself  twice  requested  Congress  to  relieve  it  from  the  duty  of  supervising  street- 
railway  service  in  the  District  of  Columbia,  a  duty  imposed  upon  the  commis- 
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slon  by  special  act.  Is  anything  to  be  gained  by  adding  to  the  already  heavy 
duties  and  responsibilities  of  that  commission  the  supervision  of  this  vast 
number  of  companes,  engaged  for  the  most  part  in  conducting  a  purely  local 
business,  confined,  so  for  as  the  Massachusetts  figures  show,  as  to  over  99  per 
cent  of  Its  volume,  to  the  carriage  of  passengers,  and  already  In  almost  every 
State  satisfactorily  and  thoroughly  supervised  and  regulated  by  local  tribunals 
easily  accessible  to  the  public  affected  and  familiar  with  the  needs  of  that 
public? 

Notwithstanding  the  explicit  language  of  Senator  Cullom  In  reporting  the 
original  act  to  regulate  commerce,  the  Interstate  ^Commerce  Commission  has 
twice  held  that  the  language  of  that  act  Included  street  railways.  (Willson  v. 
Rock  Creek  Ry.  Co.,  7  I.  C.  C.  Rep.,  83;  West  End  Improvement  Club  v. 
Omaha  and  Council  Bluffs  Ry.  and  Bridge  Co.  et  al.,  17  I.  C.  C:  Rep.,  239.) 

In  the  last-cited  case,  however,*  Commissioners  Prouty,  Knapp,  and  Cockrell 
concurred  In  the  decision  only  on  the  ground  of  the  decision  In  the  earlier  case, 
Mr.  Commissioner  Prouty  saying  on  this  point — 

"  In  Willson  V,  Rock  Creek  Railway  Co.  (7  I.  C.  C.  Rep.,  83)  I  expressed  the 
opinion  that  the  act  to  regulate  commerce  did  not  apply  to  ordinary  street  rail- 
ways. I  still  entertain  the  same  opinion,  but  a  majority  of  the  commission 
thought  otherwise  In  that  case,  and  for  the  twelve  years  since  we  have  uni- 
formly adhered  to  that  holding.  It  seems  to  me  that  thla  should  be  accepted  as 
the  settled  law  for  this  body  until  reversed  by  a  majority  of  tlie  commission  or 
disapproved  by  a  court  of  competent  jurisdiction.  I  therefore  concur  In  the 
disposition  of  the  case.  Knapp,  chairman,  and  Cockrell,  commissioner,  Instruct 
me  to  say  that  they  also  doubt  upon  the  point  of  jurisdiction,  but  concur  for  the 
reason  above  stated." 

If  the  commissioners  were  right  In  holding  that  the  present  act  applies  to  street 
railway  companies,  the  question  may  be  asked  whether  It  does  not  apply  only 
to  such  as  are,  In  fact,  engaged  In  Interstate  commerce,  and  whether,  therefore, 
the  vast  majority  of  such  companies  would  not  still  be  solely  subject  to  local 
regulation  and  control.  In  Massachusetts,  for  example,  there  are  only  about  15 
points  where  a  street  railway  either  crosses  the  boundaries  between  Massachu- 
setts and  any  one  of  the  5  neighboring  States,  or  connects  at  the  boundary  lines 
with  street  railways  operating  In  the  neighboring  States.  To  one  unfamiliar 
with  the  decisions  of  the  Interstate  Commerce  Commission  and  of  the  courts  it 
would  seem  that  the  federal  jurisdiction  would  apply  only  In  these  35  instances, 
and  that  the  great  majority  of  the  81  street  railway  companies  In  Massachu- 
setts would  still  remain  subject  only  to  the  jurisdiction  of  the  Massachusetts 
laws  and  tribunals.     Such,  however,  is  not  the  fact. 

Although  the  Massachusetts  street  railways  engage  to  such  a  slight  extent  in 
the  carriage  of  merchandise,  their  receipts  from  that  source  being  only  1  per 
cent  of  their  total  receipts,  nearly  every  company  does,  for  the  convenience  of 
its  patrons,  engage  somewhat  in  transporting  small  packages  of  merchandise. 
Not  infrequently  such  packages  are  carried  on  the  front  platform  of  an  ordinary 
passenger  car.  If  one  such  package  Is  shipped  from  a  point  without  Massachu- 
setts by  a  street  railway,  or,  for  that  matter,  by  railroads  or  by  one  of  the 
large  express  companies,  destined  for  delivery  to  a  consignee  upon  the  line  of 
a  local  street  railway  in  Massachusetts,  no  part  of  which  may  be  within  20 
miles  of  the  state  boundary,  that  locftl  company  Is  engaged  in  interstate  com- 
merce. The  cases  seem  to  be  clear  on  this  point,  and  the  only  method  of  taking 
such  companies  out  of  the  jurisdiction  of  the  Interstate  Commerce  Commission, 
and  relieving  that  commission,  already  overburdened  with  more  inuK>rtant  busi- 
ness, from  the  necessity  of  supervising  the  accounts,  the  accidents,  the  safety 
appliances,  the  hours  of  employees,  and  the  charges  of  the  company  must  be 
either  a  declamtlon  by  Congress  that  legislation  is  not  to  Include  such  com- 
panies, or  a  decision  by  the  United  States  courts  that  such  companies  are  not 
included,  as  Senator  Cullom  evidently  believed  they  were  not,  within  the  terms 
used  in  the  federal  acts  to  regulate  Interstate  commerce. 

In  Leonard  t?.  Kansas  City,  etc..  Railway  Company  et  al  (13  I.  C.  C.  Rep., 
573)  the  commission,  after  reviewing  all  the  authorities,  held  that  any  carrier, 
even  though  its  operations  are  wholly  confined  to  a  particular  State,  becomes 
subject  to  the  regulating  power  of  conmierce  If  it  engages  in  the  slightest 
degree  in  the  transportation  of  passengers  or  property  destined  from  or  to 
points  without  the  State,  and  that  since  the  Hepburn  amendment  of  June  29, 
1906,  such  a  carrier  Is  liable  to  the  federal  regulation,  although  the  carriage 
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iB  not  done  in  a  particular  case  under  any  common  control,  management,  or 
arrangement  for  a  continuous  carriage. 

In  The  Daniel  Ball  (10  Wall.,  557),  a  leading  case  on  the  subject,  the  Supreme 
Court  said: 

"The  fact  that  several  different  and  independent  agencies  are  employed  In 
transporting  the  commodity,  some  acting  entirely  in  one  State  and  some  acting 
through  two  or  more  States,  does  In  no  respect  affect  the  character  of  the  trans- 
action." (See  also  Rhodes  v.  Iowa,  170  U.  S.,  412;  U.  S.  v.  Colorado  North- 
western R.  R.  Co.,  157  Fed.  Rep.,  321 ;  Same  t?.  Same,  157  Fed.  Rep.,  342.) 

In  the  last-cited  case  the  circuit  court  of  appeals  for  Colorado  held  that  a  nar- 
row-gauge railroad  was  subject  to  the  penalties  Imposed  by  the  safety-appliance 
acts,  although  it  operatied  only  a  short  line  wholly  within  the  State  of  Ck)lorado, 
and  transported  goods  only  for  an  independent  express  company,  the  court 
holding,  at  pages  343  and  344 : 

'*  The  railroad  company  did  not  receive,  issue  a  bill  of  lading  for,  handle,  or 
deliver  the  package,  except  as  it  received  it  in  its  car  and  carried  it  for  the 
express  company  in  conformity  to  the  practice  which  has  been  descril>ed.  ♦  •  • 
The  transportation  by  a  common  carrier  by  railroad  of  articles  of  interstate 
commerce  for  an  independent  express  company  is  engaging  in  Interstate  com- 
merce by  railroad  as  effectually  as  their  carriage  by  it  for  the  vendors  or  con- 
signors." 

I  have  said  nothing  about  the  probable  conflict  between  the  state  laws  and 
regulations  and  federal  laws  and  regulations.  That  such  a  conflict  exists 
and  will  result  in  unavoidable  confusion  and  dissatisfaction  in  many  of  the 
States  is  undeniable.  This  is  peculiarly  true  of  States  like  Massjichusetts, 
which  supervise  their  street  railways  very  strictly  and  subject  them  not  only 
to  minute  control  by  state  officials,  but  also  in  many  respects,  noticeably  in 
the  matter  of  engaging  in  the  transportation  of  merchandise,  to  the  control 
and  supervision  of  city  and  town  officials.  If  good  reason  exists  for  federal 
control  of  these  local  street  railways,  the  objection  that  this  conflict  will  exist 
is  not  entitled  to  weight.  If,  on  the  other  hand,  there  are  not  strong  reasons 
for  extending  or  continuing  the  jurisdiction  of  the  Interstate  Commerce  Com- 
mission over  such  street  railways,  this  objection,  it  is  submitted,  should  in- 
fluence Ongress  against  including  them  within  that  jurisdiction.  If  the 
Interests  of  the  traveling  and  shipping  public  of  the  nation  so  require,  the  de- 
sires, preferences,  and  opinions  of  the  citizens  of  Massachusetts  respecting 
the  use  of  their  highways  and  the  transportation  of  persons  from  one  point 
to  another  on  those  highways  and  the  sort  of  agencies  which  may  engage  in 
such  transportation  and  the  extent  to  which  they  may  so  engage  not  only 
must  but  should  yield  to  the  national  necessity.  If  the  necessity  exists,  the 
views  of  Massachusetts  respecting  the  use  of  its  highways,  although  those 
views  are  crystallzed  In  legislation  running  back  for  two  centuries  or  more, 
must  be  modified.  Before  Massachusetts,  however.  Is  called  upon  to  submit 
to  this  federal  Interference  with  the  control  of  Its  highways  and  the  uses  to 
which  they  may  be  put,  the  people  have  the  right  to  ask  Congress  seriously 
to  consider  whether  the  necessity  has  arisen  or  is  likely  to  arise. 

It  Is  espectfully  submitted  that  the  bill  Introduced  by  Mr.  Townsend  (H.  R. 
17536),  now  under  consideration  by  the  Ommlttee  on  Interstate  and  Foreign 
Commerce,  should,  if  enacted,  contain  a  provision  subsequ^itial  to  the,  following 
effect: 

"  The  terms  *  railroad  corporation,*  *  common  carrier,*  *  carrier,*  and  *  trans- 
portation company '  as  used  in  an  act  to  regulate  commerce,  approved  Febru- 
ary 4,  1887,  as  amended ;  an  act  to  promote  the  safety  of  employees  and  trav- 
elers upon  railroads,  approved  March  2,  1893,  as  amended;  an  act  requiring 
common  carriers  engaged  In  interstate  commerce  to  make  full  reports  of  all 
accidents  to  the  Interstate  Commerce  (Commission,  approved  March  3,  1901; 
an  act  concerning  carriers  engaged  in  interstate  commerce  and  their  employees, 
approved  June  1,  1898 ;  an  act  to  promote  the  safety  of  employees  on  railroads, 
approved  March  30,  1908;  an  act  to  promote  the  safe  transportation  in  inte- 
state commerce  of  explosives  and  other  dangerous  articles,  approved  May  80, 
1908 ;  and  in  this  act  shall  not  apply  to  nor  include  a  street,  suburban,  or  inter- 
urban  railway  corporation  owning  and  operating  a  railway  of  the  class  oper- 
ated by  electricity  or  by  any  motive  power  other  than  steam  and  constructed 
for  at  least  one-half  its  length  upon  public  highways  and  places,  and  the  word 
'  railroad '  as  used  in  any  of  said  acts  and  amendments  thereof  shall  not  ap- 
ply to  nor  include  a  railway  of  the  class  herein  referred  to." 
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IL 

//  there  is  sufficient  reason  to  include  street  railways  within  the  ac<  to  regu- 
late commerce,  they  should  not  6e  denied  any  of  the  benefits  of  that  legislation. 

Although  the  freight  business  done  upon  street  railways  is,  it  is  believed, 
negligible,  always  keeping  in  mind  the  distinction  between  street  railways 
which  are  operated  on  highways  and  interurban  railways,  which  are  railroads 
operated  by  electricity,  these  street  railways  and  such  persons  as  may  ship 
merchandise  over  them  should  not  be  denied  the  benefits  intended  to  be  con- 
ferred by  section  9  of  H.  R.  17536.  That  section  now  contains  the  following 
exception : 

"  The  commission  shall  not,  however,  establish  any  through  route,  classifica- 
tion, or  rate  betweai  street,  suburban,  or  interurban  electric  passenger  railways 
and  railroads  of  a  different  character."     (Page  18,  lines  20-23.) 

If  any  good  reason  exists  for  this  exception,  it  must  be  that  the  business 
done  upon  these  railways  is  so  different  from  that  done  upon  railroads  of  a 
different  character  as  to  make  the  law  applicable  to  the  latter  inapplicable  to 
the  former.  If,  however,  such  railways  are  to  be  Included  within  the  act,  and 
Congress  is  thereby  to  adjudge  that  the  interests  of  the  traveling  and  shipping 
public  require  them  to  be  included.  Congress  should  see  to  it  that  that  public 
is  enabled  to  utUize  to  the  fullest  extent  such  facilities  as  are  or  may  be,  under 
federal  regulations,  furnished  by  the  street  railways.  If  the  street  railways 
and  their  business  are  to  be  wrested  from  their  primary  purpose  of  the  local 
transportation  of  passengers,  and,  to  a  very  limited  extent,  of  mer(;handlse,  and 
brought  under  federal  control,  that  control  should  be  made  effective.  If  there 
is  any  public  demand  for  that  federal  control  of  street  railways,  and  the  demand 
is  to  be  adequately  met  by  legislation,  the  power  tb  exercise  the  control  should 
be  placed  in  the  hands  of  federal  authorities,  and  not  made  dependent  upon  the 
voluntary  act  of  the  "  railroads  of  a  different  character."  It  l8  respectfully 
submitted  that  section  9  contains  among  its  provisions  the  chief  reason  and 
justification  for  any  federal  regulation  of  interstate  commerce.  If  that  reason 
and  justification  apply  to  street  railways,  the  provisions  of  the  section  should 
be  equally  operative,  both  for  them  and  against  them,  as  for  and  against  rail- 
roads or  any  other  class  of  carriers.  It  is  therefore  respectfully  submitted  that 
the  exception  quoted  above,  and  appearing  in  section  9,  should  oe  oniitte<l  from 
the  bill. 

IIL 

//  street  railways  are  to  he  included  or  continued  vndcr  the  jurisdiction  of 
the  Interstate  Commerce  Commission  and  the  several  acts  of  Cmt^grens  to  regu- 
late commerce,  it  is  submitted  that  they  should  be  excepted  from  the  provisions 
of  section  IS,  as  they  already  are  from  the  provisions  of  section  12,  in  the  bill 
under  consideration,  H.  R.  1756. 

Without  the  exception  contained  in  the  proviso  of  section  12  (lines  15-18, 
p.  26)  an  Intolerable  situation  would  be  produced,  certainly  in  Massachu- 
setts, and  probably  in  many  other  States.  As  already  pointed  out,  nnder  the 
decisions  of  the  federal  courts  practically  all  the  street  railways  are,  although 
to  a  very  slight  extent,  engaged  In  interstate  commerce.  Section  12,  without 
the  proviso,  would  prevent  the  consolidation  of  two  or  more  such  companies  in 
Massachusetts,  for  example,  although  such  consolidations  are  aiitborized  under 
the  general  laws  of  that  State.  Without  the  proviso  the  parties  to  any  such 
proposed  consolidation  would,  to  protect  themselves  against  the  penalties  of  the 
acts  to  regulate  commerce,  be  forced,  although  they  had  complied  with  all  the 
requirements  of  the  laws  of  Massachusetts,  to  apply  to  the  proposed  court  of 
commerce  and  to  submit  to  the  delay  and  expense  involved  in  such  an  applica- 
tion. 

The  public  policy  of  Massachusetts,  as  must  be  well  known  to  the  Massa- 
chusetts meml>ers  of  the  CJommittee  on  Interstate  and  Foreign  Commerce,  has 
long  favored,  first  by  special  acts  and  now  for  more  than  twelve  years  by 
general  acts,  the  merger  and  consolidation  of  street  railways.  This  policy 
has  resulted  to  the  general  satisfaction  of  the  public  and  In  greatly  improved 
service  and  lessened  charges  for  transportation.  Experience  has  shown  that 
it  Is  tar  better  to  have  one  operating  company  in  a  city  like  Boston,  or  Worces- 
ter, or  Siiringfield,  than  several  struggling  and  competing  companies.  The  con- 
flolldatlon  of  the  small  companies  has  been  uniformly  encouraged  in  Massa- 
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chusetts,  subject  to  the  supervision  of  the  railroad  coniniissioners.  who  are  re- 
quired to  pass  upon  each  proposed  merger. 

The  prohibition  in  section  13  of  the  proposed  act  against  the  issue  of  stock 
and  bonds  will  be  similarly  objectionable,  unless  the  coriwrations  operating 
street  railways,  as  that  term  is  defined  in  the  Massachusetts  laws,  are  ex- 
cepted from  its  provisions.  In  the  first  place,  the  provisions  of  section  13 
are  entirely  superfluous  In  many  States,  as,  for  example,  Massachusetts  and 
New  York,  where  the  Issue  of  securities,  whether  stock  or  bonds,  is  carefully 
supervised  and  regulated.  In  the  second  place,  that  section,  unless  street 
railways  are  excepted  from  its  scope,  will,  on  the  one  hand,  greatly  add  to  the 
business  of  the  Interstate  Commerce  Commission,  and,  on  the  other  hand, 
seriously  delay  the  necessary  financing  of  the  needs  of  the  street  railway 
corporations. 

The  committee  probably  does  not  appreciate  the  relative  insignificance  of  the 
Issues  of  stock  and  bonds  by  street  railway  companies.  In  the  year  1906,  the 
railroad  commissioners  of  Massachusetts  passed  upon  15  separate  applications 
of  this  sort,  varying  In  amount  from  $20,000  for  the  smallest  to  $600,000  for  the 
largest  Issue.  In  1907  the  same  commissioners  passed  upon  25  applications, 
varying  in  amount  from  $10,000  to  $1,010,900,  with  a  single  exception,  that  of 
the  Boston  Elevated  Company,  which  wjis  authorized  to  issue  $5,800,000.  In 
1908  the  commissioners  pa&sed  upon  12  applications,  and  In  1909  upon  11. 

Many  of  the  Issues  of  stock  by  these  companies  are  for  the  purpose  of  ex- 
change for  the  stock  of  other  companies  with  which  they  are  consolidating.  In 
such  cases,  the  amount  of  stock  which  can  be  Issued  Is  regulated  by  the  Masea- 
chusetts  statutes,  and  must  be  approved  by  the  Massachusetts  railroad  commis- 
sioners. All  these  cases  would  have  to  be  taken  before  the  Interstate  Commerce 
Commission  under  section  13  of  the  bill,  unless  street  railway  comiMinies  are 
excepted  from  the  provisions  of  that  section. 

In  the  case  of  an  issue  of  bonds  It  is  quite  usual  to  sell  them  at  some  dis- 
count Many  companies  prefer  to  issue  a  bond  at  a  low  rate  of  interest,  although 
at  a  discount,  than  at  a  higher  rate  of  interest,  in  order  to  make  the  sale  at 
par.  All  these  issues  would  likewise  hare  to  be  submitted  to  the  Interstate 
Commerce  Commission. 

When  the  committee  recalls  the  fact  that  there  are  somewhere  between  1428S 
and  2,206  street,  suburban,  and  Interurban  railway  corporations  in  the  United 
States,  they  may  be  able  to  determine  which  of  these  alternatives  the  Interstate 
Commerce  Commission  will  adopt — either  to  make  the  supervision  of  the  pro- 
posed issue  purely  perfimctory,  or  subject  the  corporation  and  the  public  desir- 
ing the  expenditure  of  the  proposed  capital  to  an  Indefinite  delay.  Certainly  no 
one  would  expect  that  nine  human  beings,  charged  with  the  supervision  and 
regulation  of  the  interstate  commerce  conducted  upon  232,000  miles  of  steam 
railroads,  would  have  much  time  or  energy  to  pass  upon  the  necessity  or 
reasonableness  of  proposed  stock  and  bond  issues  by  this  great  number  of  street 
railways. 

Bentley  W.  Wabben, 
Attomcu  for  Boston  and  Northern  Street  Raihcay  Company 

and  Old  Colony  Street  Uailway  Company. 

Mr.  Wanger.  Now,  Mr.  Commissioner,  will  you  proceed  ? 

STATEHEHT  OF  HON.  JUBSON  C.  CLEMENTS,  XEMBEB  OF  THE 
INTEBSTATE  COMMEBCE  COMMISSION— Concluded. 

Mr.  Clements.  Mr.  Chairman,  at  the  time  the  committee  ad- 
journed or  took  a  recess.  Judge  Richardson,  of  Alabama,  had  asked 
a  question  in  regard  to  the  use  of  valuation  in  connection  with  this 
matter  of  determining  rate  questions,  and  I  had  answered  in  a  gen- 
eral way  that  I  thought  valuation  was  a  very  pertinent  matter  in 
the  inquiry  as  to  whether  rates  fixed  would  yield,  according  to  the 
regular  rule  of  the  court,  a  return  fair  to  the  investors  in  the  prop- 
erty, having  reference  to  the  fair  value  of  the  investment.  I  think 
it  IS  impossible  for  any  conscientious  judge,  court,  or  commission  to 
get  entirely  away  from  what  the  people  who  built  a  railroad  have  put 
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into  it,  and  what  the  property  which  they  have  built  is  fairly  worth. 
From  time  to  time,  when  you  are  confronted  with  the  question  and 
want  to  deal  with  it  intelligently  and  conscientiously,  you  can  not 
make  its  solution  depend  altogether  on  how  much  money  was  put 
into  the  road^  for  that  money  might  have  been  improvidently  spent. 
But  a  valuation  of  the  property,  the  fair  and  reasonable  value  of  it 
at  the  time,  is  a  matter  of  great  importance  in  considering  the  rea- 
sonableness of  these  rates  from  the  standpoint  of  confiscation. 

Mr.  EusSELL.  Judge,  should  it  be  the  value  at  the  time  of  the  valua- 
tion or  at  the  time  of  the  building  of  the  road  ? 

Mr.  Clements.  Well,  that  opens  up  the  question  of  what  you  should 
consider.  Of  course,  it  you  take  into  account  the  unearned  increment 
and  increased  value  of  the  terminal  properties  that  were  placed  in 
there  and  secured  thirty  or  forty  or  fifty  years  ago,  and  have  been  sur- 
rounded since  that  time  by  a  great  city,  where  the  values  have  gone 
up,  and  if  you  add  to  that  the  difficulty  and  expense  of  procuring  equal 
facilities  from  private  property  owners  or  under  condemnation  pro- 
ceedings, where  the  city  is  Duilt  over  the  property  that  way,  it  would 
swell  uie  value  of  that  property  a  great  deal.  I  hardly  think  it  is  a 
sound  or  fair  basis  that  the  full  amount  of  increased  value  by  un- 
earned increment  should  be  taken  in  the  valuation.  But  it  should  be 
considered  together  with  a  lot  of  other  elements  in  connection  with 
the  same  questicm.  Neither  would  I  say,  on  the  other  hand,  that 
those  things  ought  to  be  altogether  ignored.  But  in  any  event  it  will 
be  found  a  helpful  thing  to  any  tribunal  dealing  with  this  kind  of  a 
problem  to  turn  to  what  is  the  real  value  of  the  railroad,  either  when 
originally  constructed  or  at  the  present  time — either  way.  Of  course 
it  diould  not  be  final  or  conclusive,  and  it  would  not  be  the  only  con- 
sideration. 

In  connection  with  that  is  the  question  of  regulating  securities.  I 
would  not  for  a  moment.be  understood  as  advocating  the  prohibition 
in  the  law  against  the  sale  of  stocks  and  bonds  at  less  than  their  par 
or  face  value  when  you  are  entering  upon  the  construction  of  a  new 
road.  Money  must  be  obtained  to  ouild  it.  It  may  be  that  it  can 
be  obtained  from  the  people  who  are  to  furnish  it  only  by  takinjg 
these  securities  on  an  uncertain  basis,  where  they  iilight  have  to  wait 
ten  years  for  the  building  up  of  the  business  before  there  would  be 
any  earnings  at  all.  And  I  do  not  think  it  would  be  quite  fair,  and 
I  think  it  would  tend  to  hamper  the  development  of  railroads  in 
the  undeveloped  parts  of  this  country,  to  make  any  such  conclusive 
rule  as  that.  But,  on  the  other  hand,  take  a  gilt-edged  property  35 
or  40  or  50  years  old,  like  the  Alton  was  a  few  years  ago,  paying  8 
per  cent  annually  to  the  stockholders,  having  a  capitalization  of  all 
kinds  of  about  $34,000,000.  Then  the  majority  of  this  stock  was 
obtained  by  four  men,  and  within  a  few  years  the  capitalization  was 
increased  to  $114,000,000,  the  bonds  bein^  sold  to  three  or  four  men 
at  65  cents  on  the  dollar,  and  they  selling  them  to  themselves,  or 
taking  them  themselves. 

Some  of  those  bonds  turned  up  in  a  little  while  in  one  of  the  great 
New  York  life  insurance  companies  which  had  paid  96  for  them. 
They  had  a  much  greater  value  than  that  at  which  the  promoters  took 
these  bonds  over  to  themselves.  The  net  outcome  was  that  the  road 
which  for  thirty-five  years,  under  the  management  of  Mr.  Black- 
stone,  the  president,  had  been  paying  8  per  cent  and  upward  annually 
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to  the  stockholders,  the  value  of  the  stock  being  away  up  beyond  par 
and  its  credit  being  unexcelled  by  that  of  any  road  in  the  country, 
was  capitalized  at  $114,000,000  instead  of  $34,000,000,  and  only 
$18,000,000  of  that  great  overcapitalization  was  devoted  to  the  im- 
provement of  the  property,  while  the  remainder  of  the  excess  capital- 
ization was  divided  among  themselves  by  the  promoters.  Mr.  !Black- 
stone  stated  in  his  last  report  before  these  transactions  took  place  that 
he  had,  during  the  certain  period  of  time  he  mentionea,  perhaps 
twenty  or  twenty-five  years,  been  able  to  reduce  the  freignt  rates 
nearly  one-half  what  they  had  been,  and  had  reduced  the  passenger 
rates  as  well  as  the  freight  rates.  He  stated  that  in  his  report,  and  I 
have  no  doubt  in  substance  it  was  true.  And  yet  the  road  waspay- 
ing  more  than  8  per  cent  dividends,  and  its  credit  was  fine.  When 
the  reorganization  was  finished  up,  the  road  had  a  capitalization  of 
$114,000,000  instead  of  $34,000,000,  and  the  profits  of  that  recapital- 
ization were  absorbed  by  those  promoters,  first  by  issuing  these  bonds 
and  taking  them  over  to  themselves  at  65  cents  on  the  dollar,  and 
then  disposing  of  a  large  quantity  of  them  a  little  later  at  96.  As 
I  say,  only  about  $18,000,000  from  this  reorganization,  went  back  into 
the  property  for  improvements,  and  the  balance  of  it  was  left  as  a 
load  upon  the  property,  to  be  carried  by  this  and  future  generations, 
in  order  to  make  good  the  interest  and  the  fixed  charges  upon  these 
obligations  and  the  money  that  was  put  into  the  pockets  of  the 
promoters,  who  go  off  and  build  castle  homes  with  it  and  proceed  to 
add  additional  millions  to  those  already  obtained. 

Now,  it  is  that  kind  of  thing  that  ought  to  be  controlled,  I  think,  by 
statute  for  the  sake  of  the  goSi  name  of  the  American  people,  as  weil 
as  for  the  protection  of  the  minority  stockholders  and  investors  by 
trustees.  How  many  times  we  have  all  seen  people  in  the  capacity  of 
trustees  looking  out  for  the  benefit  of  the  widows  and  orphans  for 
whom  they  are  acting  to  get  the  best  investments  and  safest  invest- 
ments. They  are  always  looking  for  something  safe.  When  a  fine 
property  like  this,  which  has  become  a  splendid  piece  of  property,  is 
aeveloped  and  maintained,  it  becomes  a  most  attractive  bait  for  pro- 
moters to  secure  a  majority  of  the  stock  and  load  it  down  and  en- 
danger its  credit  and  endanger  its  ability  to  meet  its  obligations  in 
the  future  and  fix  up  a  basis  oy  which  every  time  the  rates  are  called 
in  question  they  can  go  to  the  court  and  state  what  the  fixed  charges 
are — first,  the  operating  expenses,  and  the  taxes,  and  the  money  nec- 
essary to  meet  the  interest  on  these  obligations,  which  are  binding 
upon  the  road.  If  you  say  they  are  water  and  ill^al  because  the 
proceeds  were  not  put  into  the  road,  and  that  the  commission  and  the 
courts  may  ignore  them,  then  what  does  the  representative  of  the 
widow  and  orphan  say?    They  say: 

You  stood  by:  you  had  no  law  forbidding  this  to  be  done;  It  has  been  done 
according  to  law,  not  in  violation  of  the  law ;  and  now  will  the  public  stand  for 
a  decision  which  will  say  that  the  whole  thing  may  be  disregarded  when  the 
law  did  not  forbid  It,  and  when  to  disregard  it  is  to  make  worthless  or  reduce 
the  value  of  these  investments  which  the  people  have  put  their  money  into? 
I  do  not  think  the  Congress  or  the  courts  or  the  people  of  this  country  as  a 
whole  would  stand  for  any  such  result  as  that. 

Mr.  Kennedy.  The  substance  of  it  all  is  this:  The  people  of  this 
country  have  been  represented  at  all  times  in  the  legislature,  and  the 
buyer  of  these  watered  stocks  and  bonds  is  the  innocent  purchaser, 
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under  no  obligation  to  look  into  those  things,  while  the  public  is  in 
no  sense  innocent.  The  public  slept  upon  its  rights  while  these  things 
were  doing,  and  the  owner  of  the  stocks  and  bonds  stands  higher  now 
in  equity  than  do  the  people? 

Mr.  Clements.  Well,  I  think,  looking  at  it  from  the  standpoint  of 
natural  justice  and  conscience,  that  is  what  the  great  body  of  the 
people  would  say — that  if  these  things  are  to  be  the  loss  should  not 
be  borne  by  the  few  people  who  have  innocently  invested  in  them  and 
owned  them,  inasmuch  as  the  public  has  had  the  power  ever  since  the 
Constitution  was  framed  to  regulate  these  matters. 

I  am  sorry  Judge  Richardson  is  not  present  now,  because  he  asked 
a  question  the  other  day  indicating  that  in  his  opinion  this  was  wholly 
irrelevant  to  the  question  of  rates.  The  importance  of  this  matter  is 
seen  when  a  controversy  arises  on  rates  made  by  a  commission, 
whether  state  or  federal,  and  there  is  an  effort  on  the  part  of  the  car- 
riers to  enjoin  the  enforcement  of  the  rates.  The  first  thing  thai  a 
good  lawyer  representing  a  railroad  does  is  to  show  how  much  gross 
earnings  are  taJken  by  the  operating  expenses — 65  or  70  per  cent  in 
most  cases  of  the  gross  earnings  go  that  way — and  then  taxes  and 
other  necessary  claims  upon  the  earnings,  and  then  the  interest  neces- 
sary to  meet  these  b6na  obligations  and  notes  that  have  been  put 
upon  these  roads.  Then  he  is  able  to  demonstrate  that  the  amount 
available  for  payment  of  dividends  on  stocks  is  usually  comparatively 
small.  Then  ne  has  a  clean-cut  basis  upon  which  to  say,  "  uTien  you 
reduce  this  rate,  it  does  not  leave  enough  for  the  stockholder  and 
investor."  And  why?  Because  it  has  been  diminished  by  the  money 
taken  out  of  the  earnings  necessary  to  meet  those  obligations  that 
have  been  put  upon  the  j)roperty — not  to  build  it  and  not  to  make  it 
better  and  not  for  any  legitimate  carrying  purpose,  but  simply  to  get 
a  ^eat  fund  to  divide  out  amongst  the  promoters,  who  take  it  away  as 
private  gain. 

Mr.  Washburn.  Well,  Judge,  if  the  ^Uton  road  was  the  only 
road,  for  example,  operating  between  Chicago  and  St.  Louis,  I  would 
be  impressed  by  what  you  say,  but  there  are  perhaps  half  a  dozen 
competing  lines  between  those  two  points,  ana,  that  being  so,  how 
do  the  peculiar  vicissitudes  of  the  Alton  affect  the  freight  rates,  for 
example,  between  Chicago  and  St.  I^uis,  in  view  of  the  fact  that 
there  are  so  many  competing  lines  between  those  points? 

Mr.  Clements.  All  of  them  contend  they  should  have  substan- 
tially the  same  rate.  As  a  matter  of  fact,  the  rate  must  be  about 
the  same. 

Mr.  Washbitrn.  That  being  so,  the  vicissitudes  of  that  particular 
road  would  not  have  much  to  do  or  much  effect  upon  the  rate  between 
the  two  points,  would  they? 

Mr.  Cijbments.  That  depends  upon  whether  all  the  rates  between 
the  twopoints  are  too  high. 

Mr.  Washbi'rx.  In  the  absence  of  n  poolin<Lr  arrangement  competi- 
tion would  naturally  bring  those  rates  down  ( 

Mr.  Clements.  There  is  now  the  practice  of  agreeing  upon  rates 
between  all  important  points.  It  is  not  an  actual  pooling  of  the 
freight,  except  as  it  may  be  distributed  by  the  rates  tliev  impose. 

Mr.  Washbirn.  You  mean  they  are  thinking  now  to  have  that 
practice  recognized  by  this  bill? 

Mr.  Clements.  Yes. 
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Mr.  EussELL.  The  fact  that  the  other  roads  might  follow  the  ex- 
ample of  the  Alton  shows  the  necessity  of  such  legislation,  as  illus- 
trated in  the  case  of  the  Alton  ? 

Mr.  Clements.  Yes.  These  bonds  run  from  thirty  to  forty  or 
fifty  or  sixty  years,  and  the  railroad  has  no  way  of  getting  earnings 
to  pay  fixed  ^charges  and  get  dividends  except  out  or  the  people  who 
pay  rate  charges.  Of  course  they  may  refund  from  time  to  time  and 
carry  it  along  through  a  course  of  years,  but  ultimately  it  is  an  obli- 
gation that  must  be  met  some  time,  and  it  must  be  met  out  of  earn- 
mgs.  It  may  be  that  the  rates  were  too  high  when  this  thing  was 
done,  and  there  would  have  been  an  opportunity  to  reduce  them  not 
only  on  the  Alton  road,  but  also  on  the  competing  roads.  I  do  not 
undertake  to  say  whether  they  were  or  not.  But  Mr.  Blackstone 
shows  in  his  report  that  while  the  road  had  been  for  twenty-five 
years  paying  8  per  cent  dividends,  the  freight  rates  were  reduced 
one-half.  Now  it  may  be  that  he  could  have  continued  to  do  the 
same  thing  and  that  ultimately  his  road  could  have  dropped  rates 
still  further. 

Mr.  Washburn.  That  was  not  a  voluntary  act  upon  his  part?  I 
suppose  the  reduction  of  these  rates  was  brought  about  very  largely 
by  competition? 

Mr.  CiiBBCENTS.  I  suppose  so. 

Mr.  Stafford.  May  I  offer  this  observation?  The  Alton  road  had 
been  for  years  what  was  known  as  a  "  cutthroat "  railroad,  seeking  to 
extend  and  enlarge  its  traffic  by  reason  of  lower  rates,  so  as  to  com- 
mand its  share  of  the  total  traffic  between  St.  Louis  and  Chicago. 

Mr.  Clements.  Yes.  That  illustrates  the  very  point  I  was  talking 
about. 

Mr.  Stafford.  I  thought  that  would  emphasize  the  fact  that  when 
they  would  be  prevented  from  higher  capitalization  and  watering  of 
stocks  the  competition  between  roads  would  thereby  act  as  a  means  of 
leverage  in  lowering  rates. 

Mr.  Clements,  res;  undoubtedly.  These  cutthroat-rate  wars  are 
a  disadvantage  to  the  public  in  some  respects.  They  are  an  incon- 
venience, but  it  can  not  be  denied  that  through  a  long  period  of  time 
they  have  had  a  forceful  effect  in  bringing  down  the  general  level  of 
rates  to  a  point  where  normal  conditions  would  allow  business  to  be 
done  on  the  lower  rate. 

Mr.  Russell.  Judge,  suppose  the  Interstate  Commerce  Commission 
should  be  clothed  with  the  right  to  supervise  the  issuance  of  securi- 
ties by  the  transportation  companies.  How  far  would  that  conflict 
with  the  powers  vested  in  the  state  commissioners  to  supervise  the 
issuance  of  those  securities?  In  Texas,  you  know,  we  have  a  state 
commission,  and  have  had  since  1894  or  1893.  Under  Gk)vernor 
Hogg's  administration  that  state  commission  was  clothed  with  the 
right  to  supervise  the  issuance  of  bonds  and  stocks  of  various  kinds, 
and  particularly  of  carrying  corporations.  How  far  would  the 
power  vested  in  the  Interstate  Commerce  Commission  conflict  with 
that  vested  in  the  Texan  commission? 

Mr.  Clements.  I  do  not  know  how  far,  Mr.  Russdl,  the  limitation 
proposed  in  these  bills  would  in  any  way  conflict  with  the  Texas  law 
with  regard  to  railroads  in  Texas.  I  have  not  really  investigated  it 
to  see  it  there  would  be  any  conflict  at  all. 
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Mr.  RussBLL,  For  instance,  take  the  Missouri,  Kansas  and  Texas 
Railway  Company.  It  is  domesticated  now  in  our  State.  We  re- 
quire the  railroad  companies  operating  in  our  State  to  take  ot;t  state 
charters.  It  is  known  as  the  Missouri,  Kansas  and  Texas  Railway 
Company  until  it  strikes  our  border  Une^  and  then  it  becomes  the 
Missouri,  Kansas  and  Texas  Railway  Company  of  Texas.  Now,  sup- 
pose the  Texas  railway  commission  shouda  say  that  corporation  can 
issue  bonds  to  the  extent  of  $60,000  per  mile,  and  suppose  the  Inter- 
.  state  Commerce  Commission  should  say  it  should  issue  them  only  to 
the  extent  of  $30,000  a  mile.  Would  jaot  the  deciaon  of  the  Interstate 
Commerce  Commission  control? 

Mn  Clements.  I  have  not  had  time  to  work  it  out  to  see  whether 
,or  not, there  would  be  an  actual  conflict,  according  to  the  scheme 
here,  that  the  commission  should  oertify  as  to  th&  facts  necessary 
.there  in  order  to  authorize  an  is^^ueof  stocks  and  bonds.  But  I  pre- 
sume that  the  law  would  operate  in  a  way  so  as  not  to  be  in  conflict 
with  the  state  law.  .  It  would  be  permissive^  and  if  it  was.  a  state 
charter  and  a  state  corporation  it  might  be  that  it  could  not  so  be- 
yond, the  authority  of  the  State.  But  I  really  confess  that  I  have 
not  und,ertaken  to  work  that  out  and  see  whether  it  can  be  done-with- 
out  conflict  or  not. 

,Mr.  WA9^BURN.  Let  me  put  this  case  to  vou:  The  New  York, 
Kew  Haven  and  Hartford  is  chartered,  under  three  States,  the  States 
of  New  York,  Massachusetts,  and  Connecticut.  They  have  been  asked 
to  do  certain  things  in  the  way  of  the  issuance  of  securities  under  the 
laws  of  the  State  of  Connecticut  which  are  forbidden  under  the  laws 
of  the  State  of  Massachusetts.  Don't  you  think  if  this  act  we  are 
considering  were  enacted  into  a  law  all  of  the  States  whose  laws 
were  less  strict  than  this  national  act  would  have  to  conform  to  the 
national  act,  and  those  States  where  the  laws  are  more  exacting  would 
still  insist  on  enforcing  their  requirranents? 

Mr.  Clements.  I  thought  if  these  laws  were  passed,  they  could  be 
made  to  harmonize  in  that  wa^,  and  then  the  State  could  impose 
such  additional  restrictions  as  might  be  found  necessary  or  advisable 
beyond  those  imposed  by  the  United  States  Government. 

Mr.  Washbukn.  But  no  State  could  go  beyond  the  restrictions  re- 
quired by  the  National  Government  ? 

Mr.  Ci-EMENTS.  Yes;  that  may  be  illustrated,  I  think,  by  the  situa- 
tion or  the  condition  of  court  decisions  before  the  interstate-commerce 
law  was  passed.  At  that  time  the  question  arose  as  to  what  was 
interstate  and  what  was  intrastate,  and  there  is  a  line  of  decisions,  I 
think,  to  the  effect  that  where  the  Federal  Government  having  juris- 
diction of  the  matter  has  not  exwcised  it,  the  state  regulations  would 
•  hold  good  and  even  apply  to  interstate  business,  but  when  the  Federal 
Government  did  exercise  it  and  went  into  that  field,  that  was  the  rule. 
I  But  I  think  the  system  of  regulation  can  be  made  entirely  harmonious 
^pon  the  thewy  that  the  State  may  not  authorize  the  issuance  of 
stocks  and  bonds  beyond  what  the  Federal  Government  would  re- 
strict it  to.    Within  those  terms  it  might  pursue  a  different  rule. 

Mr.  Russell.  Wherever  there  was  any  conflict,  would  not  the  fact 
that  the  Constitution  says  that  the  Constitution  shall  be  the  supreme 
law  of  the  land  control  the  state  authorities  and  all  ? 

Mr.  Ci4BM£NTS.  I  think  so. 
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Mr.  Stevens.  Would  it  not  be^  Judge,  that  the  eflfect  of  the  act  of 
Congress  would  be  to  restrict  the  authority?  That  is,  we  say  this 
corporation  can  do  business,  providing  it  oxnplies  with  certain  condi- 
tions that  we  fix  ? 

Mr.  CiiBMENTS.  That  is  the  theory  in  this  bill,  as  I  understand  it. 

Mr.  Stevens.  While  the  State  is  the  original  authority,  and  the 
creator  of  these  corporations,  and  fixes  the  conditions  of  their 
creation  ? 

Mr.  CiiBMENTS.  Yes;  I  think  it  can  be  worked  out  without  any 
necessary  conflict  between  these  authorities,  state  and  federal.  But 
it  must  be  remembered  all  the  time  that  the  provision  in  the  Consti- 
tution of  the  United  States  conferring  upon  Congress  the  authority 
to  control  interstate  commerce  is  unqualined  and  unconditional,  and 
it  was  doubtless  put  there  because  it  was  seen  during  the  existence 
of  the  old  Confederation  that  it  was  impossible;  just  as  impossible 
to  have  13  or  47  States  and  separate  sovereigns  regulating  these  mat- 
ters without  conflict  and  injury  to  the  whole  as  that  they  saw  it  was 
necessary  to  have  one  authority  to  fix  import  duties  as  well,  instead 
of  one  State  protecting  its  own  industries  against  those  of  the  other 
States.  Otherwise  there  would  be  an  eternal  warfare,  commercial 
and  perhaps  otherwise,  and  a  few  things,  it  was  found,  must  be  fixed 
by  one  government  and  not  by  13  or  47,  and  this  is  one  of  them,  con- 
ferred, doubtless,  for  the  purpose  of  being  exercised  in  the  interest  of 
the  whole,  so  far  as  it  relates  to  commerce  among  the  States. 

.Now,  just  one  more  illustration  of  a  particular  instance.  I  refer 
to  it,  as  1  have  done  on  some  occasions  before,  not  for  the  purpose  of 
pointing  out  one  road  as  being  any  worse  than  another,  but  because 
lacts,  as  we  have  often  heard  it  said,  speak  louder  than  words,  and 
what  has  happened  heretofore  may  happen  again,  and  doubtless  will 
happen  again  under  the  present  law.  A  few  years  ago  Mr.  John  W. 
Gates  hadobtained  a  majority  of  the  stock  of  the  Louisville  and  Nash- 
ville Railroad,  and  when  knowledge  of  that  fact  came  suddenly  to 
Mr.  Morgan,  who  was  largely  interested  in  the  Southern  Railway, 
or  whose  house  was  interested  in  it  or  represented  those  who  were,  fie 
obtained  at  night  an  option  from  Mr.  Gates,  at  his  hotel  in  New 
York,  for  the  stock  of  the  Louisville  and  Nashville.  The  hearing  be- 
fore us  indicated  that  Mr.  Gates  had  begun  to  buy  the  stock  at  108,  its 
normal  value  at  the  time  when  he  began  buying  it  up,  and  the  price 
went  up  and  he  finally  paid  perhaps  an  average  of  125  or  130.    He 

S.ve  an  option  for  it  at  150  in  sixty  days.  Within  the  sixty  days 
r.  Morgan  had  arranged  with  the  Atlantic  Coast  Line  management 
for  the  Atlantic  Coast  Line  to  take  that  Louisville  and  Nashville  stock 
up,  the  majority  of  it  at  150,  the  amount  which  Mr.  Gates  asked  for 
it.  and  in  order  to  do  that  the  Atlantic  Coast  Line  issued  $35,000,000 
01  bonds  and  $15,000,000  of  preferred  stock,  which  was  taken  by  the 
stockholders  in  that  road,  in  that  system;  and  with  that  money,  with 
those  securities,  they  obtained  enough  money  to  buy  this  stock. 
Without  doubt  there  were  handsome  profits  to  Mr.  Gates,  ranging 
from  the  price  paid,  from  108  up  to  130,  and  the  price  received,  150, 
upon  these  millions,  and  doubtless  also  a  good  compensation  to  Mr. 
Morgan's  house  for  making  this  arrangement ;  but  there  was  not,  in 
consequence  of  it,  a  10-penny  nail  or  a  car  tie  added  to  the  property. 
That  was  not  the  purpose  of  the  transaction.    Mr.  Morgan  saia  they 
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did  it  because  they  did  not  r^ard  Mr.  Gates  as  a  suitable  or  proper 
man  to  run  the  Louisville  and  Nashville  Eailroad. 

The  Chairman.  Judge,  there  is  a  roll  call  progressing  in  the 
House.    Are  you  through  with  your  statement? 

Mr.  Clements.  I  was  simply  going  to  remark  that  that  is  an 
illustration  of  the  necessity  of  controlling  these  matters. 

Mr.  Russell.  Mr.  Chairman,  I  wanted  to  ask  Judge  Clements  a 
question  about  the  difficulty  of  obtaining  the  physical  valuation  of 
the  railroad  property. 

The  Chairman.  Go  ahead,  then. 

Mr.  Clements.  I  do  not  think  there  is  any  practical  difficulty 
about  it.  It  will  take  some  time  and  some  money,  but  it  can  be  done 
without  doubt 

Now,  Mr.  Chairman,  I  do  not  wish  to  take  the  time  of  the  com- 
mittee unless  there  are  some  questions  which  gentlemen  may  desire 
to  ask. 

The  Chairman.  I  think  the  committee  will  have  to  adjourn. 
There  is  a  roll  call  in  the  House,  and  the  Indian  bill  will  come  up 
right  after  that. 

It  is  understood  that  these  hearings  will  end  to-day.  If  anybody 
else  desires  to  present  any  suggestions  we  would  be  glad  to  have  him 
present  the  same  in  writing. 

Mr.  Russell.  Mr.  Mann,  you  have  not  pursued  the  inquiry  made 
before  dinner  as  to  the  Judge's  opinion  of  the  long  and  short  haul, 
and  neither  have  I.  I  would  like  to  have  his  opinion  upon  that 
proposition. 

The  Chairman.  Very  well.    He  can  give  his  opinion  very  briefly. 

Mr.  Clements.  We  have  expressed  the  views  of  the  commission, 
and  those  are  my  views.  That  is,  if  there  is  to  be  a  change  of  the 
language,  "substantially  similar  circumstances  and  conditions,"  or 
if  that  language  is  to  oe  stricken  from  the  fourth  section^  I  should 
say  that,  while  there  should  be  some  good  reason  for  relieving  the 
carriers  from  it,  there  ought  to  be  some  allowance  made  for  the 
custom  that  has  grown  up  under  the  law  and  recent  decisions  of  the 
courts,  where  to  reverse  that  matter  all  at  once  would  involve  quite 
a  shock  to  some  other  places  that  have  been  enjoying  the  advantage 
of  a  short-haul  rate  for  a  lone  haul.  That  would  be  true  with  respect 
to  the  Southeast  in  particular. 

The  Chairman.  You  think  that  if  that  chan^  is  enacted  into  a 
law  that  it  should  not  take  effect  for  some  time  ? 

Mr.  Clements.  Yes.  Where  the  carriers  can  avail  themselves  of 
having  the  matter  considered  and  be  relieved  of  the  rule,  they  should 
be  allowed  to  present  the  matter  to  the  commission,  and  the  com- 
inission  should  have  ample  time  to  investigate  the  situation  in  those 
territories  so  as  to  exercise  what  new  power  it  might  have  in  that 
respect  in  a  conservative  way,  so  as  to  bring  about  such  changes  as 
ultimately  will  have  to  be  brought  about  by  slight  degrees,  rather 
than  bring  them  about  suddenly. 

'  Mr.  Kennedy.  You  spoke  of  giving  the  commission  discretion  to 
control  that  matter.  We  would  have  to  define  what  discretion  we 
would  give  to  the  commission.  Have  you  thought  about  what  defini- 
tion would  carry  out  substantially  our  public  policy  ?  I  believe  that 
to  allow  a  foreigner  to  have  a  discriminatory  rate  over  our  own  rail- 
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roads  in  the  distribution  of  his  products  when  we  exclude  our  own 
people  from  that  is  revolutionary.  It  goes  to  the  very  fundamentals 
of  the  railroad  service. 

Mr.  Clements.  Well,  of  course,  on  that  point  I  think  there  is  a 
very  great  misunderstanding  which  appears  to  have  gotten  into  the 
newspaper  prints  as  to  what  the  chairman  of  this  committee  and 
Mr.  Knapp,  the  chairman  of  our  ccwnmission,  said  the  other  day — 
that  conditions  under  the  present  law  were  intolerable. 

The  Chairman.  ^Tiat  was  in  the  newspapers  was  not  what  was 
said  in  the  committee,  and  it  very  seldom  is. 

Mr.  Clements.  We  must  look  to  the  other  end  of  that  question 
also,  from  the  standpoint  of  the  people  who  raise  great  crops  of  wheat 
and  com  and  grain  and  cotton  in  the  interior,  for  which  this  Govern- 
ment is  seeking  to  give  them  markets  abroad  as  well  as  at  home.  It 
is  regarded  by  many  as  a  great  advantage  to  this  country  at  large 
that  our  manufacturers  and  farm  producers  of  cotton  and  grain  and 
all  these  things  shall  be  able  to  get  rates  that  shall  put  them  into  the 
open  markets  of  the  world  in  competition  with  other  countries  of 
production  for  the  surplus  produced  in  this  country;  and  while,  of 
course,  the  manufacturer  in  this  country  insists  that  these  things  of 
foreign  production  ought  not  to  be  hauled  in  this  country  at  lower 
rates  than  the  domestic  rates,  the  producers  of  grain  in  the  interior 
demand  a  low  export  rate  in  order  that  their  products  mav  compete 
with  the  markets  of  the  world  in  the  production  of  the  world. 

I  have  not  anything  more  to  add  to  that  than  what  the  chairman  of 
the  commission  said  the  other  day.  It  is  a  great  big  question,  and  it 
runs  directly  into  your  tariff  system.  The  commission  said,  in  the 
old  import  case  which  has  been  referred  to,  that  it  modified  the  op- 
eration of  the  tariff  law,  and  the  Supreme  Court  practically  said  that 
was  not  a  matter  for  the  commission  to  consider;  that  it  was  a  ques- 
tion of  policy,  for  the  legislative  branch  to  consider. 

Mr.  Kennedy.  The  language  "under  substantially  similar  circum- 
stances" took  away  from  your  commission  all  discretion  to  control 
that  matter  whatever? 

Mr.  Clements.  Yes. 

Mr.  Kennedy.  So  that  the  railroads  have  practically  been  free  to 
make  any  sort  of  arrangement  for  foreign  shipments  that  they 
chose? 

Mr.  Clements.  That  is  about  what  it  amounted  to. 

Mr.  Kennedy.  And  in  exercising  that  discretion  they  have  given 
to  the  factories  that  chanced  to  be  Duilt  outside  of  this  country  any 
sort  of  discrimination  they  please,  without  control  ? 

Mr.  Clements.  Yes.  But  when  you  undertake  to  forbid  it  at  all 
and  then  undertake  to  qualify  it,  there  is  difficulty  in  fixing  the  rule 
of  qualification.  That  is,  they  only  seek  to  do  it  now,  I  suppose,  in 
so  lar  as  is  necessary  to  do  it  in  order  to  permit  these  outside  prod- 
ucts to  come  in  in  some  reasonable  volume.  Now,  if  you  should  limit 
it  and  say  they  could  not  charge  a  certain  percentage  less  than  a. 
domestic  rate,  that  would  not  be  of  any  value  to  them  unless  it  was 
low  enough  to  permit  the  stuff  to  come  in. 

Mr.  Kennedy.  The  quarrel  I  have  with  the  present  situation  is 
this:  That  along  the  Pennsylvania  Railroad  in  my  district  there  are 
a  great  number  of  factories  that  established  themselves  and  went  into 
business  along  that  line  of  railroad  because  they  thought  they  would 
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have  available  that  line  of  railroad,  which  would  be  their  natural 
ally  in  distributing  their  wares  in  this  country.  Now,  they  get  away 
from  any  sort  of  competition  by  the  practice  that  they  are  enjgaged 
in.  They  contend  that  they  are  not  compelled  to  be  our  ally  in  our 
competition  with  factories  that  have  been  built  abroad  for  the  manu- 
facture of  pottery  by  American  capital.  They  would  have  to  be  our 
ally  if  those  factories  were  built  in  this  country  along  some  other  line 
of  railroad,  but  because,  forsooth,  they  are  not  in  this  country,  but 
are  in  France  or  Germanv,  they  can  make  a  lower  rate  for  them, 
practically  excluding  us  irom  the  markets  of  the  Middle  West  in 
order  to  get  their  trade.  Now,  it  seems  to  me  tliat  the  railroad  ought 
not  to  make  its  rates  so  that  it  can  disregard  the  great  competitive 
fight  that  is  going  on  all  over.  They  ought  to  stand  as  the  ally  of 
the  factories  along  the  line  that  were  built  there  only  because  they 
had  a  railroad  there. 

Mr.  Clements.  Yes.  Of  course,  in  answer  to  that,  they  will 
admit  it  is  a  bad  condition,  but  they  will  say,  "  If  we  do  not  carry 
the  imported  stuff  to  Chicago  and  to  the  Middle  West,  the  Canadian 
railroads  will,  or  the  Illinois  Central  will,  by  means  of  boats  to  New 
Orleans  and  thence  by  rail  to  Chicago..  It  will  get  there  anyhow, 
and  we  might  as  well  participate  in  some  of  it  ana  get  a  part  of  the 
business." 

Mr.  Kennedy.  That  theory  of  the  railroads  is  in  conflict  with  the 
idea  that  we  ought  to  enjoy  these  public  highways  on  an  equality, 
each  one  with  every  other.  Judge  Knapp,  as  I  understand,  does 
not  believe  in  the  idea  that  conij)etition  is  the  ideal  way  of  governing 
rates? 

Mr.  Clements.  No;  I  do  not  think  he  regards  competition  as  of 
much  importance  as  some  of  the  balance  of  us  do,  perhaps. 

The  Chairman.  You  may  proceed  with  your  questions,  Mr.  Ken- 
nedy ;  but  without  objection,  when  you  adjourn,  it  will  be  understood 
that  the  adjournment  will  be  until  the  usual  hour  to-morrow  morn- 
ing, at  10.15  o'clock. 

Mr.  Kennedy.  I  myself  think  that  the  whole  theory  of  railroads 
competing  is  wrong. 

Mr.  Clements.  I  know  a  great  many  have  that  view.  That  is  not 
the  theory  of  the  Government  up  to  this  time  in  those  laws. 

Mr.  Kennedy.  You  know  that  foreign  railroads  are  managed  so 
as  to  help  their  industries  to  get  their  products  into  the  channels  of 
international  commerce  successfully.  Do  you  know  of  any  foreign 
road  that  conspires  with  foreign  manufacturers  to  help  them  dis- 
tribute their  goods  cheaper  in  the  railroad's  own  country  than  they 
distribute  the  products  of  their  own  domestic  factories? 

Mr.  Clements.  I  really  do  not  know  how  that  is.  I  do  not  know 
of  any  such  case.    There  may  be  such,  but  I  am  not  advised  of  it. 

Mr.  Kennedy.  The  German  roads  carry  the  products  of  the  Grer- 
man  factories  down  to  the  seaboard  cheaper  than  they  carnr  regular 
domestic  freight.  They  make  domestic  distribution  in  their  own 
territory,  I  understand.  Our  roads  will  distribute  for  a  foreign  fac- 
tory under  the  present  system  cheaper  than  they  do  for  our  own  pro- 
ducers here. 

Mr.  Clements.  You  mean  on  imports? 

Mr.  Kennedy.  Yes;  on  imports.  Have  you  thought  of  any  way 
that  we  could  amend  section  2  ? 
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Mr.  Clements.  You  could  amend  it  by  the  provision  in  the  Mann 
bill  that  they  will  not  charge  any  less  contemporaneously  than  they 
do  on  the  domestic  goods. 

Mr.  Kennedy.  I  mought  it  might  be  possible  to  amend  it  by  strik- 
ing out  those  words  whidi  take  away  from  you  control  of  the  foreign 
trade  and  confer  upon  your  commission  the  power  to  exercise  a 
certain  control  that  might  seem  to  be  in  the  line  of  public  policy. 

Mr.  Clements.  Something  you  mean,  I  suppose,  that  would  permit 
the  commission  to  allow  some  difference,  but  not  as  great  as  they 
make  it  now  ? 

Mr.  Kennedy.  Yes. 

Mr.  Clements.  I  suppose  the  statute  could  be  framed  that  way, 
but  of  course  it  must  be  kept  in  mind  that  so  long  as  vou  permit 
any  diiference,  and  limit  that  difference,  it  is  not  worth  anything 
unless  the  difference  be  great  enough  to  permit  the  outside  traffic  to 
come  into  this  country,  because  that  is  the  only  reason  they  do  it,  to 
get  a  part  of  it. 

Mr.  Kennedy.  Farm  produce  has  been  carried  to  the  seaboard 
over  our  railroads  for  export  cheaper  than  it  is  distributed  here  in 
this  country. 

Mr.  Clements.  Yes. 

Mr.  liENNEDY.  That  might  be  at  times  in  line  with  public  policy, 
and  at  other  times  it  might  be  bad  policy  for  us  to  encourage  the 
carrying  abroad  of  any  surplus.  Has  your  commission  thought  of 
any  way  that  we  could  confer  upon  the  Interstate  Conmierce  Com- 
mission a  discretion  to  control  that  matter? 

Mr.  Clements.  I  suppose  you  could  put  into  the  law  a  provision 
to  the  effect  that  the  difference  should  not  be  more  than  a  certain 
per  cent,  or  you  could  leave  it  to  the  discretion  of  the  commission 
to  be  exercised  in  some  way;  to  judge  as  to  whether  it  was  detri- 
mental to  the  public  interests  of  this  country  or  not,  and  to  permit  it 
to  exercise  its  discretion.  Of  course  that  would  be  putting  a  very 
grave  responsibility  on  the  commission  to  determine  such  a  question 
as  that. 

Mr.  Kennedy.  Do  you  think  it  is  in  line  with  public  policy  now  to 
have  meats  carried  abroad  so  that  they  can  be  sold  more  cheaply  in 
London,  Paris,  and  Berlin  than  they  can  be  sold  in  Washington, 
Philadelphia,  and  Baltimore  at  this  tmie  ? 

Mr.  Clements.  Well,  I  doubt  if  it  is;  and  still  I  suppose  that  so 
long  as  the  freight  rates  that  they  charge  for  transportation  within 
this  country  are  not  imreasonable,  it  ought  not  to  be  against  the  in- 
terests of  this  country  to  permit  the  surplus  to  go  abroad  as  cheaply 
as  it  can,  because  our  producers,  whether  on  the  farm  or  in  the 
factory,  are  helped  a  good  deal  and  the  coimtry  as  a  whole  is  helped 
by  the  opening  up  of  the  markets  of  the  whole  world  to  take  the 
siu'plus,  rather  than  have  the  factories  of  this  country  shut  down  fcwr 
one-third  or  one-half  or  one-fourth  time,  or  because  tney  have  manu- 
factured more  they  can  sell  in  this  country.  A  few  years  ago  it  was 
stated  that  the  cotton  mills  of  this  country  had  put  into  China  all  the 
cotton  goods  they  would  need  there  for  a  year,  and  they  were  hardly 
able  to  get  any  orders  from  China  for  quite  a  long  period  because  of 
that  condition,  and  it  has  always  seemed  to  me  that  while  it  looks 
plausible  on  the  face  of  it  to  oppose  the  policy  of  the  railroads  in  this 
coimtry  hauling  for  foreigners  cheaper  than  for  home  people,  the 
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least  offensive  part  of  it  was  the  export  business,  by  which  the  prod- 
ucts go  out  of  this  country  and  expand  our  foreign  market. 

Mr.  Kennedy.  It  seems  to  me  we  would  be  in  line  with  the  practice 
of  foreign  roads  if  we  carried  at  times  the  surplus  farm  promicts,  or 
even  the  surplus  manufactured  products,  and  we  would  be  helping 
our  production  bjr  affording  to  them  the  very  cheapest  possible 
freiffht  rate  in  taking  their  goods  abroad. 

Mr.  Clements.  If  the  people  of  this  country  did  not  pay  any  more 
than  is  reasonable,  and  tne  railroads  can  join  with  the  ship  Imes  in 
transporting  goods  to  other  countries  at  a  rate  less  than  they  charge 
for  oomestic  service,  they  help  this  country  in  creating  a  bigger 
surplus  and  disposing  of  it. 

Mr.  Kennedy.  We  have  a  condition  to-day  where  American  capi- 
tal is  going  abroad  to  build  factories,  partly  because  they  can  cus- 
tribute  their  goods  to  the  American  consumer  more  cheaply  if  they 
make  them  abroad  than  if  thev  are  made  here. 

Mr.  Clements.  Yes;  but  all  of  that  mav  argue  that  the  rates  in 
this  country  in  respect  to  large  volumes  of  the  business  may  be  too 
high.     I  do  not  know,  but  it  may  come  from  that. 

Mr.  Kennedy.  That  is  true;  but  is  it  right  that  pottery  can  be 
shipped  from  Trenton,  N.  J.,  to  Rotterdam,  Holland,  and*  then 
resnipped  and  sent  back  across  to  this  country  to  Denver,  Colo., 
more  cheaply  than  it  can  be  shipped  from  New  Jersey  to  Denver  in 
the  first  instance?  ' 

Mr.  Clements.  I  should  say  that  that  would  pretty  nearly  prove 
that  the  rate  from  New  Jersey  to  Denver  was  an  unreasonable  rate, 
if  they  can  afford  to  carry  it  to  Rotterdam  and  back  again  and  load 
and  unload  it  as  often  as  it  is  necessary  to  do  it.  That  seems  to  me 
to  be  an  unnatural  condition. 

Mr.  Kennedy.  They  do  it.  Now,  if  the  Havilands,  of  New 
York — and,  by  the  way,  they  are  Americans— do  build  their  factory 
in  New  Jersey  or  New  York,  it  will  cost  them  twice  as  much  to  ship 
their  goods  to  Chicago  as  it  does  to  ship  them  from  Limoges,  in 
France.  What  I  want  is  your  idea  of  how  that  abuse  of  the  Ameri- 
can highways  can  be  corrected  without  injuring  any  interest. 

Mr.  Clements.  Well,  in  particular  cases  it  could  be  done  by  a 
general  law  limiting  the  percentage  of  the  difference  that  they  might 
make  on  their  import  rate  below  the  domestic  rate;  and  it  might  be 
done  by  vesting  the  commission  with  power  to  deal  with  each  par- 
ticular case  on  the  facts,  with  a  direction  in  the  law  to  guide  the 
commission  in  the  exercise  of  its  discretion.  I  think  it  could  be 
done  either  way.  Of  course  there  is  this  to  be  considered:  The 
Supreme  Court,  in  the  import-rate  case,  spoke  of  the  interests  of  the 
consumers  in  this  country  and  of  the  fact  that  this  competition  from 
abroad  tended  to  benefit  the  consumers  and  dealers  in  this  country; 
and  you  run  right  into  the  protective-tariff  policy  of  this  Govern- 
ment, of  course.  You  could  write  into  this  law,  as  the  Mann  bill 
now  has  it,  a  provision  prohibiting  a  freight  charge  any  less  than 
the  domestic  rate.  That  will  tend  to  exclude  these  importations  to  a 
large  extent,  and  leave  it  in  the  power  of  the  manufacturers  of  this 
country  to  demand  higher  prices  than  they  now  do,  because  you  have 
to  meet  the  competition  of  the  foreign  manufacturers'  goods  brought 
in  on  these  rates.    It  depends  on  whether  you  look  at  it  from  a  high- 
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protective  standpoint  or  from  a  free-trade  standpoint  whether  you 
think  it  good  public  policy  or  not. 

Mr.  Kennedy.  I  look  at  it  from  this  standpoint:  If  we  had  equal 
facilities  over  the  highways  that  belong  to  us,  the  duty  on  pottery 
would  not  need  to  be  60  per  cent.  It  would  not  need  to  offend 
against  and  frighten  the  consumer  by  being  so  high.  Our  60  per 
cent  does  not  put  us  into  the  Middle  West  as  against  the  discrimina- 
tion that  the  railroad  makes  to  the  American  who  makes  his  pottery 
in  some  other  country. 

Mr.  Clements.  I  know  it  developed  in  the  investigation  of  the 
plate-glass  cases  over  in  Pittsburg  that  one  of  the  men  there,  who  was 
interested  in  the  manufacture  in  Pittsburg  of  plate  glass,  had  built 
a  factor}'  in  Belgium,  and  was  operating  that  as  well  as  his  American 
plants.  I  should  think  it  would  be  quite  possible  to  put  into  the  law 
some  reasonable  restraint  on  the  degree  of  difference  in  these  matters. 

Mr.  Kennedy.  I  think  it  would  be  in  the  line  of  public  policy  to 
permit  goods  that  are  noncompetitive  to  come  in  and  be  distributed  in 
this  country  as  cheaply  as  they  can  be ;  but  to  permit  the  railroads  to 
practically  repeal  the  tariff  laws  when  it  is  our  public  policy  to  en- 
courage American  productions,  to  have  the  railroads  refuse  to  enter 
into  dnd  be  a  party  to  the  comp^ition  of  the  factory  along  its  own 
line 

Mr.  Clements.  I  think  that  is  a  matter  that  you  could  control  in  an 
act  by  fixing  the  percentage  limit  or  by  vesting  the  commission  with 
the  duty  of  ascertaining  what  would  be  a  reasonable  limit  on  it,  and 
putting  the  authority  in  there  to  do  it.  As  the  Supreme  Court  said 
m  the  import  rate  case,  that  is  a  question  that  the  commission,  as  a 
rate  matter,  has  nothing  to  do  with,  and  it  is  a  thing  that  should  be 
directed  to  the  legislative  department  of  the  Gk)vernment.  You  gen- 
tlemen determine  what  the  tariff  ought  to  be,  and  what  its  purposes 
are,  and  how  far  they  are  to  be  carried  out,  and  vou  have  this  very 
question  closely  related  to  it  as  to  how  far  you  will  permit  that  to  be 
modified  by  the  freight  rates. 

Mr.  Kennedy.  Here  is  the  way  the  problem  presents  itself  to  me: 
I  have  quite  a  number  of  factories  along  the  Pennsylvania  lines. 
They  have  no  means  of  distribution  except  the  Pennsylvania  lines. 

Mr.  Clements.  Yes. 

Mr.  Kennedy.  They  want  to  compete  with  Borgfeldt,  who  has 
built  his  factories  in  Grermany.  Borgfeldt  can  ship  through  New 
OrleanSj  he  can  ship  through  Charleston,  or  from  Baltimore.  He 
has  available  for  his  shipments  many  lines.  My  factories  have  but 
one,  the  lines  of  the  Pennsylvania  Company.  Now,  should  the 
Pennsylvania  Company  be  allowed  to  cut  us  off — eliminate  us — from 
this  great  productive  problem,  and  say  "  We  will  not  help  you.  The 
thousand  tons  of  pottery  that  you  would  like  to  ship  to  the  Middle 
West  we  will  get  from  Mr.  Borgfeldt,  in  Germany,  if  we  make  a  low 
enough  rate?"  Mr.  Borgfeldt  has  3  or  4  other  lines  to  carry  his 
pottery.  Why  should  not  the  Pennsylvania  Company  be  our  ally  for 
the  purpose  of  entering  into  that  competitive  problem  ? 

Mr.  Clements.  That  goes  to  the  whole  question  how  far  you  will 
restrain  them  in  their  liberty  under  the  present  law. 

Mr.  Kennedy.  Are  they  harmed  ?  They  were  chartered  to  take 
care  of  the  traffic  of  that  neighborhood.    Why  should  they  be  ex- 
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cused  from  that  duty  as  a  public  carrier,  and  go  oflf  into  a  fight  for 
other  traffic  that  does  not  need  to  come  that  way  ? 

Mr.  Clements.  Well,  what  they  would  say  to  you  would  be  this: 
"  So  long  as  we  do  not  charge  you  any  higher  rate  than  is  reasonable 
for  the  service  rendered,  you  are  not  hurt  when  we  simply  haul 
some  of  this  foreign  stuff  to  Chicago  for  a  less  amount  than  we  haul 
yours;  because  if  we  do  not  do  it  they  get  it  there  anyhow  at  the  same 
cost." 

Mr.  ElEnnedy.  But  if  they  are  not  hauling  the  foreign  stuff  way 
below  the  cost  of  transportation  itself  they  are  charging  us  a  robber's 
price. 

Mr.  Clements.  That  may  be. 

Mr.  Kennedy.  Should  not  thoroughgoing  regulation  and  control 
of  the  railroads  contemplate  the  power  somewhere  to  put  an  inhibi- 
tion upon  these  public  servants  from  carrying  below  cost? 

Mr.  Clements.  Well,  the  commission  has  decided  now  that  any 
rate  below  cost,  carried  for  one  person,  is  a  discrimination  against 
other  people,  because  that  must  necessarily  add  a  burden  on  some- 
body else.  The  difficulty  is  in  finding  out  what  is  cost.  But  you  could 
put  a  rule  into  the  law  that  where  a  carrier  does  participate  in  this 
import  traffic  it  will  be  conclusively  presumed  that  that  covers  cost. 
That  would  fix  a  measure  as  to  how  nigh  the  domestic  rate  might  be 
if  the  one  yields  cost  and  something  more,  because  it  is  to  be  pre- 
sumed that  they  will  not  long  carry  unless  they  get  not  only  cost,  but 
something  in  addition;  and  if  they  do  that  on  the  import  stuff  it 
might  prove  their  domestic  rates  to  be  unreasonably  high. 

Mr.  Stafford.  On  the  question  of  express  charges,  I  would  like 
to  ask  your  opinion.  I  would  like  to  ask  whether  the  attention  of 
the  commission  has  been  called  to  the  tendency  of  the  express  com- 
panies to  merge  into  two  or  three  companies  that  will  cover  the 
entire  country? 

Mr.  Clements.  Well,  I  think  there  has  been  a  tendency  all  the 
time  toward  the  concentration  of  these  different  lines  of  business 
into  the  hands  of  fewer  and  fewer.  It  is  so  with  the  railroads  as 
well  as  the  express  companies. 

Mr.  Stafford.  I  understand  that  it  is  the  policy  of  the  commission 
at  present  to  approve  of  competition  among  existing  railroad  carriers? 

Mr.  Ci^ments.  We  r^ard  that  as  the  policy  of  the  law. 

Mr.  Stafford.  Is  there  any  competition  at  the  present  time,*  or 
has  there  been  in  rec^it  years,  between  the  various  express  com- 
panies operating  over  the  various  railroad  systems  of  the  country  ? 

Mr.  C&iEMENTS.  Well,  speaking  in  a  general  way,  I  think  there 
has  been  very  little  actual  competition  between  them.  There  may 
be  some. 

Mr.  Stafford.  Has  there  been  any  general  reduction  of  their 
rates? 

Mr.  Clements.  You  know  we  knew  very  little  about  the  express 
rates  until  after  the  Hepburn  Act  was  passed,  arid  it  was  some  time 
after  that  before  we  could  get  their  rates  filed.    They  were  not  re- 

Suired  to  file  them  with  us,  and  we  had  no  law  requiring  them  to  be 
led  with  us  until  after  the  passage  of  the  Hepburn  Act;  and  then  it 
was  a  long  time  before  we  could  get  their  rates  in  shape,  as  a  prac- 
tical matter,  and  before  they  could  get  them  in  shape  to  file  them 
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with  US.     So  our  knowledge  of  the  charges  of  the  express  companies 
is  limited  to  a  comparatively  short  time. 

Mr.  Stafford.  In  those  cases  of  express  company  charges  that  have 
been  brought  before  the  commission  for  review,  have  they  represented 
general  commodities,  or  are  they  limited  to  single  cases? 

Mr.  Clements.  Most  of  the  cases  have  been  rather  small  cases — 
that  is,  single  commodities  between  certain  points ;  but  we  have  had 
some  rather  large  cases ;  for  instance,  in  the  East  to  Arizona  Territory. 

Mr.  Stafford.  But  the  general  subject  of  whether  the  express  com- 
pany charges  as  a  whole  are  unreasonable  has  not  been  brought  to  the 
attention  of  the  commission  for  adjudication? 

Mr.  Clements.  No,  sir ;  you  know  the  law  which  confines  us  to  the 
investigation  of  these  matters  on  complaint  and  hearing  rather  con- 
fines us  to  the  four  comers  of  the  complaint. 

Mr.  Stafford.  But  under  the  phraseology  of  the  Mann  and  Town- 
send  bills  the  commission  will  be  given  authority  to  initiate  an  inquiry 
and  pass  upon  those  charges  if  they  believe  they  are  unreasonable, 

Mr.  Clements.  But  you  understand  that  would  give  us  a  much 
wider  scope  of  inve^-tigation  and  determination  in  respect  to  the 
whole  situation  that  would  be  involved. 

Mr.  Stafford.  Has  the  commission  considered  in  any  of  its  delib- 
erations whether  it  is  possible  to  have  competition  among  the  rail- 
roads in  handling  express  business? 

Mr.  Clements.  Well,  I  suppose  there  is  just  about  as  much  compe- 
tition between  the  express  lines  over  the  different  roads  in  tryhn^:  to 
get  business  from  one  territory  to  another  as  there  is  between  these 
systems  of  railroad  in  respect  of  that  matter,  because,  as  a  practical 
matter,  from  one  territory  to  another  there  have  been  for  a  long 
time  these  agreed  arrangements  between  the  respective  lines  that 
get  together  and  confer. 

Mr.  Stafford.  I  have  understood  that  for  manv  vears — for  twenty 
years,  in  fact — it  has  been  characteristic  of  the  whole  development  of 
the  express-company  business  that  there,  has  been  an  understanding 
whereby  they  have  parceled  out  the  business  over  different  railroad 
companies  to  individual  express-company  lines,  and  that  there  has 
not  been  any  competition  to  speak  or. 

Mr.  Clements.  I  think  the  tendency  is  that  way.  You  see  it  by 
the  lines  over  which  the  respective  express  companies,  the  leading 
oneg,  conduct  their  business. 

Mr.  Stafford.  Do  you  know,  as  disclosed  from  the  hearings  or 
from  investigations,  the  reason  why  the  railroad  companies  are  re- 
ceiving a  higher  percentage  of  the  gross  receipts  to-day — ^it  generally 
being  55  per  cent — whereas  back  twenty  years  the  return  that  the 
railroad  received  of  the  gross  receipts  of  the  express  company's  busi- 
ness was  40  per  cent? 

Mr.  Clements.  It  seems  to  me  that  in  several  cases  that  have  come 
to  my  own  knowledge  recently  the  arrangement  between  the  railroad 
company  and  the  express  company  was  that  the  railroad  should  have 
45  per  cent.  There  may  be,  and  doubtless  are,  other  bases  of  dividing 
the  charges. 

Mr.  Stafford.  It  has  been  stated  here  in  hearings,  and  I  believe 
Commissioner  Knapp  approved  it,  that  the  usual  percentage  at  pres- 
ent is  55  per  cent  or  the  gross  receipts. 

Mr.  Clements.  To  the  railroad  f 
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Mr.  Stafford.  To  be  turned  over  to  the  railroad;  whereas  in  the 
first  express-company  case  that  was  passed  upon  by  the  commission 
in  1887  it  was  stated  there  by  Commissioner  Walker  that  the  usual 
percentage  that  the  railroads  received  was  about  40  per  cent. 

Mr.  CiJEMENTS.  Well,  now,  I  would  not  want  to  make  a  positive 
statement  of  the  averages  or  of  the  general  proposition  without  look- 
ing a  little  further  into  that,  because  recently  I  have  had  a  matter  up 
where  the  Southern  Express  Ccmipany  and  the  Adams  Express  Com- 
pany were  involved  in  a  matter  on  a  shipment  from  Carolina  points 
where,  as  I  remember,  the  allowance  to  the  railroad  was  45  per  cent. 

Mr.  Stafford.  Under  the  old  agreements  it  was  45  per  cent,  but 
recently  new  agreements  have  been  entered  into.  For  instance,  in 
the  arrangement  between  the  Chicago,  Milwaukee  and  St.  Paul  Kail- 
road  and  the  Wells-Fargo  Company,  which  has  just  recently  taken 
over  the  business,  I  believe,  of  the  American  Express  Company  in 
that  system,  the  railroad  receives  an  aggregate  amount  of  55  per  cent 
of  the  gross  receipts;  and  from  newspaper  reports  it  is  stated  that 
the  new  express  company  immediately  raised  its  rates  so  as  to  meet 
the  higher  percentage  of  charge  paid  to  the  railroad  company. 

Mr.  Clements.  Well,  you  may  be  quite  right  about  it  m  regard  to 
those  western  express  compani^. 

Mr.  Stafford.  Of  course  the  merchants  of  the  country  are  gen- 
erally criticising  tlie  high  charges  paid  to  the  express  companies,  and 
it  i^^a  matter  of  general  knowledge  that  the  express  companies  are 
earning  very  large  dividends  and  are  in  some  instances,  to  use  a  pop- 
ular phrase,  "  cutting  melons  "  for  distribution  among  their  members. 

Mr.  Clements.  I  have  seen  such  statements  as  that  in  regard  to  the 
distributions  they  make.  Of  course  the  investment  in  the  express 
company  is  very  limited  as  compared  to  that  in  the  railroad  company. 
It  may  "be  that  their  profits  are  very  high  on  the  amount  of  money 
that  they  put  into  the  investment. 

Mr.  Stafford.  Under  the  phraseology  of  these  bills  as  you  construe 
them,  will  the  commission  have  the  same  authority  to  pass  upon  the 
reasonableness  of  the  rates  of  the  express  compani^  as  they  now  have 
with  reference  to  the  railroad  carriers? 

Afr.  Clements.  I  would  understand  it  so. 

Mr.  Stafford.  From  your  experience  on  the  commission  and  from 
your  acquaintance  with  railroad  traflSc,  do  you  believe  it  is  possible 
to  have  competition  in  the  carriage  of  express  matter  by  the  rail- 
roads? 

Mr.  Clements.  Do  you  mean  between  the  express  companies  and 
the  railroads,  or  by  the  railroads  engaging  in  it  ? 

Mr.  Stafford.  No;  for  the  railroads  themselves  to  handle  the 
express  freight  on  their  own  individual  lines  just  as  they  are  han- 
dling the  excess  baggage  of  commercial  travelers  on  their  passenger 
and  express  trains. 

Mr.  Clements.  I  think  it  would  be  quite  possible  for  them  to 
indulge  in  this  just  as  far  as  they  do  in  regard  to  carrying  what  is 
callea  freight.  One  protest  that  is  made  by  some  of  the  represent- 
atives whom  I  have  heard  on  the  outside — not  in  any  formal  case, 
perhaps,  but  the  point  is  made  from  time  to  time — is  that  the  lower 
you  get  the  express  rates  the  more  of  the  small  freight  you  will  move 
by  express,  and  between  the  large  centers  and  territories  in  this 
country  the  express  cars  will  multiply  and  will  become  an  embarrass- 

• 
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ment  to  the  railroads  in  hauling  them  on  their  passenger  trains.  I 
think  they  transport  express  cars  from  New  York  to  Chicago  in 
trains. 

Mr.  Stafford.  Either  in  trains  consisting  solidly  of  express  cars 
or  express  and  mail  cars. 

Mr.  Clements.  Yes. 

Mr.  Stafford.  The  development  of  traffic  must  necessarily  be,  in 
the  densely  populated  districts  where  there  is  great  demand  for  free 
intercourse  of  ousiness,  to  have  more  and  more  express  trains. 

Mr.  Clements.  Yes;  and  it  breaks  up  again  for  distribution  close 
to  a  center  like  Chicago,  and  is  carried  largely  on  passenger  trains — 
one  or  two  cars.  Their  point  is  that  the  lower  you  get  the  freight 
rates  the  more  of  it  there  will  be  and  the  more  it  will  embarrass  their 
passenger  business.  But  I  do  not,  of  course,  regard  any  such  reason 
as  that  as  a  good  reason  to  uphold  rates  that  are  unreasonable;  it 
does  not  matter  what  it  takes  in  the  way  of  facilities  to  do  the 


Mr.  Stafford.  It  is  recognized,  on  grounds  of  public  policy, 
that  there  is  a  certain  character  of  small-package  freight  that  it  is 
necessary,  for  the  best  business  interests,  shall  be  dispatched  as  expe- 
ditiously as  possible. 

Mr.  Clements.  Yes. 

Mr.  Stafford.  And  that  the  railroad  companies,  as  common  car- 
riers, will  provide  means  whereby  that  character  of  freight  shall  be 
transported  as  quickly  as  possible. 

Mr.  Clements.  I  think  it  is  the  duty  of  the  common  carrier  to  do 
that.  Many  of  the  packages  must  be  carried  in  that  way  because 
of  the  extra  care  that  is  necessary  in  order  to  keep  from  mislaying 
them  or  losing  them  because  they  are  small. 

Mr.  Stafford.  My  attention  has  been  called  recently  to  the  prac- 
tice of  some  of  the  express  companies  and  railroads  requiring  small 
packages  to  be  bulked  in  large  trunks,  where  they  are  for  dispatch 
to  some  certain  place,  thereby  relieving  the  express  company  and  the 
carrier  of  the  annoyance  of  handling  separately  little  packages  by 
having  them  bulked  in  one  large  trunk  for  delivery  at  one  cc^rtain 
place. 

Mr.  Clements.  When  they  are  shipped  by  different  people  or  to 
different  people? 

Mr.  Stafford.  When  they  are  sending  out  packages  by  express 
companies. 

Mr.  Clements.  By  numerous  consignors  to  numerous  consignees? 

Mr.  Stafford.  By  numerous  consignors  to  numerous  consignees; 

Mr.  Clements.  I  am  not  familiar  with  that  rule;  but  the  rail- 
roads, you  know,  require  that  each  shipment  shall  be  separate. 
That  is  a  matter  that  is  in  controversy  between  the  cx)mmission  and 
the  railroads  in  court,  as  to  whether  they  can  require  separate  ship- 
ments or  not. 

Mr.  Stafford.  I  am  very  much  obliged  to  you,  Mr.  Commissioner. 

Mr.  KIennedy.  I  guess  tliat  will  be  all. 

Mr.  Clements.  Very  well.  I  understand  that  I  am  excused  from 
further  attendance. 
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Mr.  Kennedy.  I  think  that  is  the  idea.  We  are  very  much  obliged 
to  you  and  to  the  other  members  of  the  commission. 

The  Chairman.  The  following  letters  and  suggestions  may  be 
inserted  in  the  record : 

Cedab  Rapids,  Iowa,  February  18^  1910. 

Hon.  E^LBEBT  H.   HUBBABD, 

Washington,  D.  C, 

Deab  Sib  :  At  a  meeting  of  the  board  of  directors  of  the  Cedar  Rapids  Oom- 
merciai  Club,  held  Monday,  February  14,  the  following  resolution  was  unani- 
mously passed  : 

*' Resolved,  That  the  Cedar  Rapids  Commercial  Club  heartily  indorses  the 
statement  and  argument  of  Mr.  S.  K.  Cowan,  attorney  for  the  American  Na- 
tional Live  Stock  Association,  made  before  the  Committee  on  Interstate  and 
Foreign  Commerce,  House  of  Representatives,  on  February  8,  1910. 

"  We  believe  that  the  proposal  to  take  from  the  commission  all  responsibility 
respecting  the  defense  of  its  orders,  leaving  it  only  where  attorneys  appointed 
by  the  Department  of  Justice  will  appear  in  such  cases  in  court,  is  a  gross  in- 
justice to  the  interest  of  all  shippers  and  the  people  in  depriving  them  of  their 
rights  to  have  the  Interstate  Commerce  Commission,  after  making  its  orders, 
charged  with  the  responsibility  to  put  them  in  effect,  from  employing  the  means 
which  it  deems  best ;  and,  further,  that  the  specific  right  of  shippers  to  appear 
in  any  court  involving  the  validity  of  the  orders  of  the  commission  made  hi 
behalf  of  such  shippers  should  be  provided  for  in  the  law. 

"  We  heartily  approve  of  Mr.  Cowan's  suggested  amendment,  on  pages  14 
and  15,  as  representing  a  fair  and  Just  provision  to  accomplish  such  purpose, 
feeling  that  such  provisos  will  mean  the  equity  which  both  the  shippers  and 
commission  are  entitled  to ;  and  be  it  further 

'*  Resolved,  That  the  Secretary  is  hereby  instructed  to  communicate  the  fore- 
going to  all  Representatives  and  Senators  from  Iowa,  requesting  their  support" 

Will  you  kindly  give  this  a  favorable  consideration  at  the  proper  time,  and 
advise? 

Yours,  very  truly,  John  Wundeblich,  Secretary. 

P.  S.  Copies  of  Mr.  Cowan's  arguments  can  be  had  on  application  to  Hon. 
James  R.  Mann,  chairman  of  the  House  Committee  on  Interstate  and  Foreign 
Commerce. 


Oklahoma  City,  February  18,  1910. 
Hon.  Jas.  R.  Mann,  M.  C,  Washingtony  D.  C. 

Deab  Sib  :  This  will  refer  to  my  former  letter  of  February  11  on  the  subject 
of  the  interstate  commerce  court.  I  have  had  a  communication  from  Judge 
Cowan  in  which  he  points  out  the  fact  that  the  court  proposed  in  the  Towusend 
bill  is  different  from  that  which  the  shippers  generally  wish  to  have  organized. 

I  think  that  on  the  whole  there  Is  very  little  difference  of  opinion  between 
Judge  Cowan  and  myself  on  this  matter.  Unless  the  court  is  to  be  composed 
of  men  especially  qualified  to  deal  with  subjects  involving  transportation,  at 
least  a  minority  of  them  preferably  selected  from  the  present  membership  of 
the  Interstate  Commerce  Commission,  and  unless  they  can  either  sit  perma- 
nently at  some  central  location,  or,  like  the  Interstate  Commerce  Commission 
itself,  have  hearings  at  various  points  to  suit  the  convenience  of  the  ^reat 
masses  of  people  who  have  cases  upon  appeal,  and  unless  the  court  would  be 
given  exclusive  Jurisdiction  of  injunction  proceedings  against  state  transporta- 
tion commissions  and  legislatures  on  transportation  propositions,  I  do  not  see 
that  It  would  be  of  much  benefit  to  the  shippers.  On  the  contrary,  I  believe 
that  it  would  be  more  of  a  menace  than  anything  else. 

We  are  opposed  to  the  centralization  at  Washington  of  any  more  of  the  in- 
strumentalities pertaining  to  regulation  and  control  of  interstate  commerce, 
fully  believing  that  matters  of  this  kind  are  somewhat  different  from  legisla- 
tive affairs,  and  the  shippers'  means  of  redress  should  be  broujrht  as  near  to  the 
center  of  population  as  possible.  Either  Chicago  or  St.  Louis  would  be  far 
preferable  to  Washington. 

If  this  court  is  not  going  to  be  of  any  benefit,  we  can  see  no  partionlar  reas<m 
why  the  additional  expense  of  Its  creation  should  be  incurred. 
Respectfully,  yours, 

.T.  H.  .Johnston. 
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Short  Line  Railroad  Association, 

yew  York,  February  21,  1910. 
Hod.  James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce, 

HouHC  of  Representatives,  Washington,  D.  C. 
Dear  Sir:  The  short-line  railroads,  numbering  more  than  500  roads,  with  a 
mileage  of  less  than  100  miles  each,  represented  by  the  Short  Line  Railroad 
Association,  earnestly  appeal  to  your  committee  to  modify  the  exactions  im- 
posed on  the  short-line  roads  under  the  interstate-commerce  law  as  applied 
to  printing  the  tariffs  of  these  roads.  Under  the  act  all  railroads  are  required 
to  file  printed  schedules.  This  imposes  a  heavy  expense  on  the  little  roads, 
which  they  are  illy  able  to  bear  and  should  not  be  forced  to  bear,  particularly 
as  a  majority  of  them  run  wholly  within  one  State.  The  principal  cost  in 
printing  is  composition  and  make  ready ;  it  is  therefore  plain  that  10  or  20  cop- 
ies of  the  printed  tariffs  of  the  short-line  roads  cost  them  within  a  fraction  as 
much  as  500  or  1,000  copies  cost  the  longer  or  through  lines.  The  expense 
Incurred  by  the  short  lines  in  this  particular  is  out  of  all  proportion  to  that 
which  they  are  entitled  to  pay.  It  aggregates  with  them  more  than  a  million 
dollars  a  year. 

In  view  of  this,  as  no  public  benefits  arise  from  the  particular  form  prescribed 
by  the  law  in  publishing  the  tariffs,  as  applied  to  short-route  roads,  we  suggest 
that  section  6  of  the  interstate-commerce  law  be  amended  so  as  to  permit  the 
commission,  in  their  discretion,  to  allow  typewritten,  mimeograph,  or  hexograph 
schedules  to  be  filed  In  lieu  of  those  printed. 

Trusting  you  will  fully  consider  this  matter  and  bring  it  to  the  attention  of 
your  honorable  committee,  we  remain. 
Yours,  very  truly, 

Short  Line  Railroad  Association, 
By  John  A.  Drake, 

Secretary  and  Treasurer. 


Washington,  D.  C,  February  21,  1910. 
Hon.  James  R.  Mann, 

House  of  Reprcs(m1atives,  Washington,  D.  C. 

My  Dear  Sir:  While  not  connected  at  this  time  with  the  limited  question 
before  you  relating  to  water  lines,  namely,  bearing  of  section  9  of  the  proposed 
act  known  as  administration  measure,  there  is  a  |>olnt  that  I  would  like  to  lay 
before  you,  as  a  representative  of  the  people,  which  does  have  a  very  great 
bearing  on  the  present  question. 

There  Is,  I  believe,  a  simple  and  direct  plan  to  enact  a  law  which  will  settle 
this  whole  controversy  in  the  interests  of  the  jieople,  will  preserve  their  water 
lines  from  railroad  domination,  and  will  leave  them  free  under  the  natural 
laws  of  trade  to  perform  their  great  duties  in  rate  regulation.  The  plan.  I 
think,  is  worthy  of  consideration,  at  least  as  a  suggestion,  and  I  think  some- 
thing of  groat  importance  may  grow  out  of  it  in  simplifying  the  question  and 
in  reaching  what  the  people  and  their  representatives  demand.  This,  of  course, 
is  only  limited  to  that  ]>ortIon  of  the  commerce  act  which  has  any  relation  to 
water  carriers. 

I  know  your  time  is  limited  and  you  are  very  much  overworked,  but  before 
the  matter  of  the  proposed  administration  bill  is  settled  I  thought  you  might 
like  to  have  this  other  matter  before  you,  and  you  could  determine  whether  It 
is  wise  at  this  time  to  inject  it.  My  own  view  Is  that  at  this  session  it  Is  best 
to  leave  the  water  lines  in  statu  quo  by  restoring  the  omitted  clause  and  aim- 
ing to  prevent  possible  rei)eal  of  the  marine  statutes,  and  adding  definitive 
language  in  keeping  the  water  hauls  of  the  water  lines  at  least  temporarily 
free  and  independent ;  to  give  them,  as  it  were,  a  breathing  spell,  in  order  that 
we  may  intelligently,  carefully,  and  effectively  put  oh  the  statute  books  com- 
prehensive measures  to  preserve  equilibrium  between  water  and  land  carriers. 

I  think  the  suggestion  I  would  like  to  offer  to  you  as  a  representative  of  the 
people  would  at  least  have  the  virtue  of  simplicity,  and,  after  a  full  considera- 
tion of  all  the  light  that  can  be  gotten  on  It,  i)erhaps  efliciency  in  accomplishing 
the  fullest  purimse  the  pt»ople  demand. 

I  write  this  to  you  in  your  i)ersonal  caijacity  as  a  representative  of  the  i>eople, 
and  not  as  chairman  of  the  Committee  on  Interstate  and  Foreign  CV>mmerce. 
If  you  think  there  Is  any  virtue  In  the  suggestion,  you  will  know  best  whether 
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it  ought  to  come  before  the  comiuittee  or  not  at  this  time.  What  I  fear  is 
ttiat  too  much  suggestion  may  cloud  the  situation  rather  than  clear  it,  and  if 
the  water  lines  can  be  let  alone  at  this  session  it  gives  a  ripe  opportunity  to 
propose  something  adequate  at  the  next  session. 

I  know  you  have  taken  quite  an  interest  in  transportation  matters  and,  as 
it  is  one  of  your  specialties,  I  thought  this  would  be  the  best  method  of  getting 
the  matter  before  the  other  representatives  interested  in  such  legislation. 

Believe  me  to  be,  my  dear  sir, 

Respectfully,  yours,  Daniex  H.  Hayne. 


Addenda. 


House  bill  17536,  has  just  been  changed  to  House  bill  21232.  Please  con- 
sider the  word  "character,"  located  on  sixth  line  of  page  20  of  House  bill 
21232  in  reading  this  brief. 

SXTPPLElfEHT    TO    BBIEF    FILED    IN    BEHALF    OF    WATEB    CABBIEBS,    WHICH    SEE    FOB 

FULLEB    EXPLANATION. 

Amendment  proposed :  After  the  word  "  character,*'  page  19,  line  10,  of  S. 
5106,  and  page  18,  line  23,  of  H.  R.  17536,  insert :  ''And  provided  that  this  act 
shaU  only  apply  to  a  water  carrier  where  no  reasonable  or  satisfactory  through 
route  by  rail  and  water  exists,  but  this  shall  exclude  the  power  to  establish 
a  through  rail  and  water  route  where  a  reasonable  or  satisfactory  through 
route  by  rail  exists;  and  this  act  shall  not  be  construed  so  as  to  in  anywise 
affect  such  water  carriers'  water  traffic;  and  any  transportation  by  water 
affected  by  this  act  shall  be  subject  to  the  laws  and  regulations  applicable  to 
transportation  by  water." 

The  object  of  this  amendment  is: 

1.  That  the  water  lines'  local  traffic  may  not  be  subjected  to  the  risk  of 
artificial  regulation  except  where  no  reasonable  or  satisfactory  through  route 
exists. 

2.  That  there  be  no  doubt  that  the  Revised  Statutes  of  the  United  States, 
limiting  risk  at  sea,  are  not  repealed* 

3.  That  the  possibility  of  mistake  in  construction  may  be  removed  by  defini- 
tive language  protecting  the  local  traffic  of  water  carriers. 

It  being  admitted  no  change  of  status  quo,  with  regard  to  water  carriers, 
is  intended,  this  amendment  is  suggested  to  remove  all  doubt  which  has  been 
expressed  on  the  effect  of  S.  5106  and  H.  R,  17536. 

The  section  of  the  present  interstate-commerce  act  and  the  proposed  amend- 
ments in  Saiate  bill  5106  and  House  bill  17536  relating  to  water  transportation. 

(The  words  in  italics  show  the  parts  of  the  act  to  which  reference  is  made.) 

Extract  from  section  15  of  the  present  interstate-commerce  law : 

"The  commission  may  also,  after  hearing  on  a  complaint,  establish  through 
routes  and  joint  rates  as  the  maximum  to  be  charged  and  prescribe  the  division 
of  such  rates  as  hereinbefore  provided,  and  the  terms  and  conditions  under 
which  such  through  routes  shall  be  operated,  when  that  may  be  necessary  to 
g^ve  effect  to  any  provision  of  this  act,  and  the  carriers  complained  of  have 
refused  or  neglected  to  voluntarily  establish  such  through  routes  and  joint  rates, 
provided  no  reasonable  or  satisfactory  through  route  exists,  atul  this  provision 
shall  apply  when  one  of  the  connecting  carriers  is  a  water  line,'' 

Extract  from  section  9  of  the  proposed  amendments  to  the  Interstate-com- 
merce law,  known  as  Senate  bill  5106  and  House  bill  17536  : 

"The  commission  may  also,  after  hearing  on  a  complaint,  or  upon  its  own 
initiative  without  complaint,  establish  through  routes  and  joint  classifications, 
and  may  establish  joint  rates  as  the  maximum  to  be  charged  and  may  pre- 
scribe the  division  of  such  rates  as  hereinbefore  provided,  and  the  terms  and 
conditions  under  which  such  through  routes  shall  be  operated,  whenever 
the  carriers  themselves  shall  have  refused  er  neglected  to  establish  volun- 
tarily such  through  routes  or  joint  classifications  or  joint  rates;  and  this 
provision  shall  apply  when  one  of  the  connecting  carriers  is  a  water  line.  The 
commission  shall  not,  however,  establish  any  through  route,  classification,  or 
rate  between  street,  suburban,  or  interurban  electric  passenger  railways  and 
railroads  of  a  different  character." 
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The  following  words  are  omitted  from  above  section  9 :  **  Provided  no  rea- 
$onable  or  satisfactory  through  route  exists.** 

The  above  extract  from  section  9  of  Senate  bill  5100  and  Uonse  bill  17536, 
amended  as  proposed  liereln,  would  read  as  follows : 

**  The  commission  may  also,  after  hearing,  on  a  complaint  or  upon  its  own 
initiative  without  complaint,  establish  through  routes  and  joint  classifications, 
and  may  establish  Joint  rates  as  the  maximum  to  be  charged,  and  may  pre- 
scribe the  division  of  such  rates  as  hereinbefore  provided  and  the  terms  and 
conditions  under  which  such  through  routes  shall  be  operated,  whenever  the 
carriers  themselves^  shall  have  refused  or  neglected  to  establish  voluntarily 
such  through  routes  or  joint  classification  or  joint  rates;  and  this  provision 
shall  apply  when  one  of  the  connecting  carriers  is  a  water  line.  The  commis- 
sion shall  not,  however,  establish  any  through  route,  classification,  or  rate  be- 
tween street,  suburban,  or  interurban  electric  passenger  railways  and  railroads 
of  a  different  character:  And  provided.  That  this  act  shall  only  apply  to  a 
water  carrier  where  no  reasonable  or  satisfactory  through  route  by  rail  and 
water  exists;  but  this  shall  not  exclude  the  power  to  establish  a  through  rail 
and  water  route  where  a  reasonable  or  satisfactory  through  route  by  rail  ejr- 
ists;  and  this  act  shall  not  be  construed  so  as  to  in  anywise  affect  such  water 
catrier^s  water  traffic;  and  any  transportation  by  water  affected  by  this  act 
shall  be  subject  to  the  laws  and  regulations  applicable  to  transportation  by 
water.** 

(The  proposed  amendment  is  shown  in  italics.) 

(The  committee  thereupon  adjourned.) 
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The  Chairman.  The  following  letters  and  suggestions  may  be 
inserted  in  the  record: 

Chicago,  January  4,  ^910, 
Hon.  Jambs  R.  Mann, 

House  of  Representatives t  Washington,  D.  C. 

Dear  Sir:  This  company  is  one  of  a  number  of  Chicago  business  concerns  which 
met  on  the  29th  of  December  and  drew  up  a  joint  letter,  which  was  sent  to  you,  a  copy 
of  which  is  inclosed.    We  wish  to  make  an  individual  appeal  to  you. 

Owning  and  operating  a  great  many  plants  in  this  country^  five  of  them  in  the  State 
of  Illinois  and  two  of  them  in  your  own  congressional  district,  we  feel  that  we  have 
mutual  personal  interests  in  these  two  plants,  and  therefore  we  beg  to  advise  you  that 
since  November  1,  1907,  these  two  plants,  emplo3dng  1,000  men,  have  been  abso- 
lutely closed,  and  the  men  all  idle;  that  recently  we  started  up  about  20  per  cent  of 
the  capacity  of  these  plants,  hoping  that  by  next  year  we  would  have  them  running 
full  blast.  We  regret  to  say  that  at  present  we  have  no  such  hope.  In  fact,  we  doubt 
our  ability  to  even  keep  them  nmning  at  this  limited  capacity  for  more  than  two  or 
three  months.  We  attribute  the  cause  as  entirely  due  to  the  alarm  with  which  the 
financial  public  view  the  future  earning  capacities  of  the  railroads.  With  ever-increas- 
ing demands  of  their  employees,  which  if  satisfied  would  reduce  their  earning  capaci- 
ties very  materially,  with  all  of  the  adverse  railroad  legislation  now  in  vogue,  and 
with  threatenings  of  a  vast  amount  more  in  sight  in  the  coming  Congress,  it  is  not  to 
be  wondered  at  that  railroads  should  buy  absolutely  nothing  but  that  which  they  are 
compelled  to,  and  here  is  where  it  affects  us,  and  already  we  feel  the  conditions  of 
1907  repeating  themselves. 

We  believe  that  you  can  do  the  men  whom  you  represent  in  general,  and  us  in  par- 
ticular, a  great  deal  of  good  by  opposing  this  ever-increasing  and  hasty  congressional 
action  concerning  railroad  operations.  We  do  not  ask  you  because  of  our  love  for  the 
railnmds,  but  we  are  asking  you  for  ourselves,  because  we  are  really  the  ones  who  are 
suffering  most  from  this  excessive  railroad  legislation. 

The  subject  is  too  great  to  be  confined  in  a  short  letter.  We  would  gladly  give  you 
more  definite  reasons,  but  in  the  meantime  we  would  ask  you  to  please  take  our  word 
for  the  situation^  and  use  all  the  effort  you  can  to  hold  back  this  senseless  rush,  at  least 
until  we  have  time  to  recover  from  the  last  assault. 

Believing  and  hoping  that  this  will  meet  approval  at  your  hands,  I  remain, 
Yoyrs,  very  truly, 

Griffin  Wheel  Company, 
By  T.  A.  Griffin,  President. 


December  29, 1909. 

Dear  Sir:  At  a  meeting  held  this  day  it  was  voted  that  we  present  for  your  con- 
sideration some  ^ts,  from  pur  point  of  view,  concerning  newly  proposed  railroad 
legislation.  We  are  all  manufacturers,  doing  business  in  Chicago,  many  of  our  fac- 
tories in  your  district,  representing  thousands  of  employees. 

In  the  outset  we  wish  to  disclaim  any  desire  to  ask  favors  for  ourselves  or  for  the 
railroads;  all  we  want  is  justice.  The  Federal  Government  and  the  state  govern- 
ments have  passed  many  laws  for  the  regulation  of  railroads,  and  other  laws  will  be 
proposed,  and  some  of  them  will  be  adopted.  We  admit  the  necessity  of  wise  regula- 
tion of  railroads  by  the  nation  and  by  the  States,  and  if  such  wise  regulation  seems  to 
iniure  us  or  our  employees  we  will  submit. 

The  particular  subject  to  which  we  ask  your  attention  is  the  revision  of  the  inter- 
state commerce  law,  which  it  is  thought  will,  within  a  few  days,  be  recommended  by 
the  President.    Should  one  of  the  President's  recommendations  be  that  the  railroads 
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shall  not  make  any  changes  in  their  tariff  rates  until  the  Interstate  Commerce  Com- 
mission shall  have  given  its  approval,  we  dread  the  effect  which  this  might  have  on 
general  business. 

We  must  do  everything  in  our  power  to  avoid  a  recurrence  of  the  business  stagnation 
which  began  in  the  fall  oi  1907  and  continued  for  nearly  two  years.  During  that  period 
many  of  oiur  men  were  out  of  employment  and  the  remainder  worked  only  part  time. 
Many  manufacturinjg  establishments  in  your  district  and  elsewhere  were  idle.  We 
believe  that  the  business  depression  referred  to  was  caused  entirely,  or  almost  entir^, 
by  the  feeling  of  antagonism  which  existed  two  years  ago  toward  the  railroads.  We 
are  not  here  to  excuse  the  railroads  for  their  faults,  and  we  know  they  had  many. 
We  believe  the  railroads  have  made  unusual  efforts  during  the  past  two  years  to  remove 
the  causes  of  public  dissatisfaction;  thev  have  accomplished  much  in  that  direction; 
thev  are  still  trying,  and  we  believe  will  continue  to  do  so. 

At  the  present  moment  there  is  a  second  decrease  in  railroad  purchases;  we  feel  it 
in  our  business,  and  some  of  us  are  again  reducing  our  output  and  laying  off  men. 
We  think  this  is  the  result  of  the  present  agitation  of  further  railroad  legislatioi^ 
especially  the  fear  that  the  rate-making  power  is  to  be  taken  from  the  roads. 

We  ask  that  very  careful  consideration  be  given  the  subject  before  any  additional 
r^:ulatory  laws  are  passed,  to  the  end  that  nothing  may  be  done  to  check  the  con- 
tinuation of  the  business  prosperity  which  commenced  a  few  mont!is  ago. 

We  have  not  undertaken  in  this  communication  to  set  forth  in  detail  our  reasons 
for  objecting  to  taking  the  rate-making  power  from  the  roads,  as  that  subject,  and 
others,  is  treated  in  a  letter  dated  October  27,  1909,  addressed  to  the  Attorney- 
General  bv  the  Railway  Business  Association,  of  which  most  of  us  are  members,  and 
of  which  letter  a  printed  copy  is  attached  hereto,  and  to  which  we.  ask  your  careful 
attention. 

We  wish  to  impress  upon  you  the  seriousness  of  the  situation  to  us  as  emplojrers 
of  a  laige  number  of  men,  and  request  you  as  our  Representative  to  do  everything 
in  your  power  to  oppose  the  passage  of  any  law  that  will  take  from  the  railroads  the 
power  to  initiate  or  originate  rates. 
Yours,  respectfully, 

American  Radiator  Company,  Adams  &  WesUake  Company,  Ajax  Foige 
Company,  American  Steel  Foundries,  By-Products  Coke  Corporation, 
Block-Pollak  Iron  Company,  Blue  Island  Car  and  Equipment  Com- 
^ny,  Buda  Foundry  and  Manufacturing  Company,  Camel  Company, 
Chicago  Bridge  and  Iron  Works,  Chicago  Pneumatic  Tool  Company, 
Jas.  B.  Clow  &  Sons,  Fairbanks,  Morse  &  Co.,  Federal  Furnace  Com- 
pany, Featherstone  Foundry  and  Machine  Company,  Griffin  Whe^ 
Com^oiy,  Hewitt  Manufacturing  Company,  Hickman,  Williams  db 
Co.,  Edward  Hines  Lumber  Company,  Kobt.  W.  Hunt  A  Co.,  Joyce- 
Watkins  Company,  McCord  &  Co.,  Morden  Frog  and  Crossing  Works, 
Niles-Bement  Pond  Company,  Petti  bone,  Mulliken  A  Co.,  Inckands, 
Brown  &  Co.,  Pneumatic  Gate  Company,  Rodger  Ballast  Car  Com* 
pany,  Sellers  Manufacturing  Company,  Standard  Forging  Company, 
United  Supply  and  Manufacturing  Company,  Railway  Steel  Spring 
Conapany,  Guilford  S.  Wood,  Chicago  Railway  Equipment  Company, 
W.  H.  Miner  Company. 


Railway  Business  Association, 

New  York,  October  «7,  1909. 
Hon.  George  W.  Wickbrsham, 

Attorney-General  United  States,  Chairman  Committee  Appointed  by 

President  to  Recommend  Changes  in  Laws  Regulating  Interstate  Commerce. 
Dear  Sir:  At  the  request  of  the  Railway  Business  Association  for  an  opportunity 
to  lay  before  your  committee  our  views  as  to  railroad  legislation,  you  have  indicated 
a  willingness  to  present  for  the  consideration  of  the  committee  any  written  statement 
we  might  submit.  We  will  confine  our  suggestions  at  this  time  to  one  subject,  namely, 
the  proposal  suggested  tentatively  for  discussion  by  the  President  of  the  United  States » 
in  an  address  at  Des  Moines,  Iowa,  on  September  20,  to  confer  upon  the  Interetate 
Commerce  Commission  power  to  postpone  freight-rate  increases  until  final  hearing 
and  adjudication  by  the  commission  as  to  their  reasonableness.  To  this  legislation 
our  association  is  opposed,  not  because  of  any  lack  of  confidence  in  the  personnel  of 
the  present  Interstate  Commerce  Commission,  for  whose  ability^  experience,  industry, 
and  integrity  we  have  the  highest  respect,  but  because  we  believe  the  popoeal  to  be 
fundamentally  and  economically  mistaken  and  fraught  with  injury  to  tne  country. 
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We  be^  to  remind  you  that  our  position  is  by  no  means  only  that  of  industries  seek- 
ing to  shield  our  customers,  the  railroads,  from  attack.  We  do  not  seek  to  represent 
the  railroads,  nor  are  we  auth(^ized  to  do  so.    We  appear  in  our  own  interest. 

Industries  dependent  upon  railroad  purchases  employ  1,500,000  men.  The  mem- 
bers of  our  association,  though  only  a  part  of  the  whole,  represent  a  capital  invested 
exceeding  $500,000,000.  Injury  to  our  customers  by  unwise,  unfair,  or  unnecessary 
legislation  is  damaging  to  our  employees  and  to  those  whose  investment  of  mone^/^  has 
made  the  industries  possible.  With  us  wisdom  in  railroad  regulation  is  a  business 
necessity.  Nor  should  it  be  forgotten  that  we  pay  freight  bills  aggre^ting  millions 
annually  and  are  as  much  interested  as  any  other  class  of  shippers  m  having  rates 
reasonable  and  equitable. 

Our  ]>osition  is  not  one  of  general  obstruction  to  all  measures  affecting  railroads. 
We  admit  the  necessity  of  and  believe  in  the  desirability  of  their  regulation.  Fur- 
thermore, our  attitude  being  more  friendly  than  critical  toward  the  railroads,  we  hope 
our  influence  with  them  may  help  in  their  task  of  meeting  the  reasonable  desires  of 
their  patrons.  The  problem,  as  we  conceive  it,  is  to  estabfish  such  regulation  as  will 
make  the  railroads  efficient  and  adequate  agents  of  transportation  and  maintain  equity 
between  shippers  and  carriers.     It  is  in  this  spirit  that  we  now  offer  you  our  views. 

As  reported  in  the  press  dispatches.  President  Taft's  Des  Moines  speech  contained 
the  following: 

**  Under  the  interstate-commerce  law  a  new  rate  clas^•ification  is  to  be  filed  with  the 
commiwion.  It  is  proposed  now  to  authorize  the  commL*<sion  to  postpone  the  date 
that  such  new  rate  classification  is  to  take  effect.  This  introduces  a  new  element  into 
the  act  by  placing  the  railroad  company  in  the  situation  when  it  proposes  to  make  a 
change  in  the  rate  that  it  should  be  prepared  to  show  to  the  commission  afllrmatively 


that  the  change  to  the  new  rate  is  justified. 
**I  am  inclined  to  think  that  this  is  i 


I  a  fair  change  in  the  provision  of  the  law.  It 
gives  to  the  public  the  same  right  to  have  changes  which  affect  them  injuriously  inves- 
tigated before  they  go  into  effect  as  it  does  changes  of  rates  by  the  railroads  by  appeal 
to  the  courts  to  have  the  order  of  the  commission  subjected  to  investigation  and  hear- 
ing. Railroads  ought  not  to  be  permitted  to  change  rates  unles*^  they  can  give  a  reason 
forit.'\ 

It  L?  our  opinion  that  of  all  the  proposals  affecting  railroads  now  seriously  considered 
none  is  more  dangerous  than  this.  The  proposed  clause,  if  it  accomplished  the  purpose 
defined  in  the  above  quotation,  would  absolutely  deprive  the  railroads  of  the  power  to 
make  rates. 

A  careful  study  of  the  debates  in  both  Houfcs  of  the  Fifty-ninth  Congress,  preceding 
the  enactment  of  the  Hepburn  bill,  throws  important  light  upon  the  subject.  The 
proposal  was  to  «;ive  the  Interstate  Commerce  Commission  power  to  invostigato  on  com- 

Slaint  a  scheduled  freight  rate  and  to  declare  it  unreasonable  if  so  found.  Such  a 
ecree  automatically  mulcted  the  carrier  to  the  amount  unlawfully  taken  from  the 
shipper,  with  interest. 

It  was  contended  by  some  opponents  of  the  bill  that  in  effect  it  would  take  away  the 
right  that  should  inhere  in  tne  carrier  to  initiate  rates.  In  answer  to  this,  and  in 
defense  of  the  bill,  it  was  argued,  and  as  events  have  shown,  rightly,  that  the  bill 
did  not  take  from  the  carriers  the  power  to  initiate  rates,  because  it  explicitly  author- 
ized the  carrier  to  fi.K  the  rate,  which  went  into  effect  and  so  remained  until  the  commis- 
sion declared  it  unreasonable. 

President  Roosevelt,  in  hLs  mt*ssage  of  the  preceding  December,  had  scid: 

**My  proposal  is  not  to  give  the  comnission  power  to  initiate  or  originate  rates  gen* 
erally,  but  to  regulate  a  rate  already  fixed  or  originated  by  the  railroads,  upon  com- 
plaint and  after  investigation." 

In  debate  many  Senators  and  Representatives  favoring  the  bill  declared  themselves 
opposed  to  any  attempt  to  rob  the  carrier  of  his  initiative  as  to  rate  making,  and  upon 
their  assurance  that  it  did  not  do  that  they  asked  support  for  the  bill.  The  whole 
debate  was  replete  with  asseverations  by  those  advocating  the  measure  that  the 
initiative  as  to  rates  properly  belonged  to' the  carrier.  Senator  Lodge,  of  Massachu- 
setts, quoted  from  a  circular' sent  out  by  Edward  A.  Moseley,  secretary  of  the  Inter- 
state Commerce  Commission,  1899,  upon  authority  vested  in  him  by  resolution  of  the 
commission,  in  which  occurred  the  following: 

"The  commission  neither  asks  nor  desires  to  be  invested  with  general  rate-making 
power.  It  pimply  asks  for  authority  to  correct  rates  which  have  been  pre\nously 
established  by  the  carriers  in  the  full  exercise  of  their  rate-making  power,  when  such 
rates  are  found  by  the  commission,  after  due  notice,  investigation,  and  full  hearing, 
to  be  in  violation  of  the  act.'* 

It  would  seem  that  the  right  of  the  carrier  to  initiate  rates  was  preserved  and  spe- 
cifically sought  to  be  preserved  in  the  Hepburn  bill  by  the  provision  that  only  after 
a  rate  had  been  initiated,  filed,  and  effectuated  by  tolls  collected  could  a  complaint 
be  entertained  and  a  decree  of  unreasonableness  issued.     It  is  just  here  that  the 
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SropoeitioD  now  advanced  differs  fundamentally  from  the  Hepburn  Act.  How  can 
ie  right  of  initiative  be  preserved  if,  as  discussed  in  the  Iresident's  Des  Moines 
speech^  no  rate  filed  by  the  carrier  can  become  effective  imtil  the  commission  has 
given  its  consent?  If  the  commission,  in  its  discretion,  may  postpone  the  effectua- 
tion of  a  rate,  not  by  investigation  of  complaint  and  decree  upon  the  merits,  but 
merely  treating  the  complaint  as  a  prima  facie  cause  for  vetoing  such  initiative^ 
pending  the  convenience  of  the  commission  in  reaching  a  final  conclusion,  how  can 
It  be  said  that  the  carrier  has  power  to  make  rates?  Instead  of  sustaining  the  power 
of  the  carrier  to  initiate  and  establish  rates,  a  law  such  as  is  proposed  would  merely 
grant  to  the  carrier  the  prerogative  of  suggesting  a  rate  for  the  consideration  of  the 
commission. 

How  can  anyone  who  in  1906  declared  against  depriving  the  railroads  of  their 
power  to  fix  rates  support  now  a  bill  to  give  the  power  of  posti)oning  rates  to  the 
commission? 

While  the  Hepburn  bill  was  careful  to  give  the  shipper  ample  protection  acainst  any 
overcharge  improperly  collected,  with  interest,  no  protection  is  proposea  or  could 
be  proposed  for  tJie  carrier  as  a  provision  of  the  suggested  change  m  tne  law.  If  the 
carrier  can  not  collect  the  rate  fixed  by  it  until  somebody  has  approved  it,  the  carri^ 
has  certainly  not  initiated  it.  If,  having  fixed  a  new  rate,  the  carrier  must  continue 
to  collect  tolls  at  the  old  rate  until  it  is  permitted  by  the  commission  to  effectuate 
the  new  one,  and  such  effectuation  has  been  finally  decreed  by  the  commission,  has 
not  the  carrier  been  mulcted  out  of  the  difference  during  the  period  of  suspension? 
Has  it  not  had  eaminj^  taken  away  to  which  it  was  entitled,  as  shown  by  the  approval 
of  the  commission,  without  any  possibility  of  their  recovery? 

The  carrier  having,  by  intervention  of  the  commission,  lost  a  sum  of  money  which 
that  bod>r  subsequently  decided  the  carrier  ought  not  to  have  lost,  there  is  no  power  to 
secure  this  money  from  those  who  should  have  paid  it. 

The  chief  ground  on  which  it  was  urged  in  Congress  that  the  railroads  should  retain 
their  power  of  rate  making  was  that  such  retention  of  power  by  them  was  in  the 
public  interest.  Representative  Mann,  of  Illinois,  now  cnairman  of  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce,  said  m  debate: 

**The  power  to  fix  generally  absolute  rates  is  the  power  to  destroy  competitive 
forces,  to  paralyze  industries,  to  injure  railroads,  to  interfere  with  all  of  the  principles 
and  methods  of  modem  business  life.*' 

What  we  have  said  relates  to  the  general  policy  of  permitting  the  carrier,  as  a  matter 
of  good  business  for  all  concerned,  to  initiate  every  rate.  Wnat  has  been  contended 
above  is  that  it  would  be  a  mistake  to  give  the  commission  power  to  veto  a  new  rate 
before  it  goes  into  effect,  even  if  the  decisions  of  the  commission  could  be  promptly 
rendered.  We  are  convinced,  however,  that  the  practical  evils  following  bestowal  of 
this  power  would  be  vastly  greater  than  the  theoretical;  for  in  the  nature  of  things 
the  aecisions  would  be  delayed,  in  many  cases  indefinitely,  owing  to  the  inabili^ 
of  any  commission  to  dispose  promptly  of  so  many  protests  as  would  certainly  be  filea. 

Is,  it  not  certain  that  when  money  could  be  saved  so  easily  as  by  a  mere  protes^ 
every  advance  would  be  protested  by  somebody?  Not  even  so  hard  working  and 
well  organized  a  body  as  uie  present  commission  would  be  able  to  give  more  than 
cursory  preliminary  examination  to  each  protested  rate,  and  to  avoid  criticism 
would  be  obliged  to  treat  all  alike  by  postponing  all.  The  railroad  would  thus  find 
itself  unable  to  raise  any  rate  without  having  mrst  presented  its  case  at  a  hearing. 
Thus  the  rate-making  power  as  affects  increases  woula  be  taken  from  the  hundreds  of 
traffic  oflScials  all  over  the  country  whose  specific  business,  each  in  his  own  juris- 
diction, is  making  rates,  and  given,  under  conditions  that  would  make  promptness 
and  dispatch  impossible,  to  the  commission,  who,  even  when  possessed  of  as  long 
experience  as  several  of  the  present  members,  could  only  hope  to  give  direct  attention 
to  a  limited  number  of  concrete  industrial  situations. 

We  do  not  believe  it  is  desirable  that  such  powers  of  obstruction  should  be  vested 
in  the  shippers  (of  whom  we  are  an  important  part)  when  the  records  for  sixteen 
months  after  the  passage  of  the  Hepburn  Act  show  that  out  of  5,952  complaints  lodged 
with  the  commission,  2,105  were  outside  the  jurisdiction  of  the  commission,  3,374 
were  of  such  a  nature  as  to  require  only  correspondence  or  conference  for  their  dis- 
poeal  (half  of  them  being  settled  without  heanng,  the  other  half  being  dismissed), 
while  the  473  complaints  remaining  were  being  decided  at  the  rate  of  155  in  favor 
of  the  railroads  to  86  in  favor  of  the  shipper,  or  a  final  result  of  less  than  3  per  cent 
of  all  in  favor  of  the  shipper. 

The  chairman  of  the  Interstate  Commerce  Commission  itself,  on  behalf  of  that 
body,  in  a  letter  dated  January  29,  1908,  and  addressed  to  the  United  States  Senate 
Committee  on  Interstate  Commerce,  said: 

"If  every  proposed  advance  had  to  be  investigated  by  the  commission  and  officially 
sanctioned  before  it  could  take  effect,  the  number  of  cases  to  be  considered  would 
presumably  be  so  great  as  to  render  their  prompt  disposition  almost  impossible. 
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''It  is  further  to  be  observed  that  the  passage  of  such  a  bill  at  this  time  would  im- 
pose  a  burden  upon  the  commission  which  it  should  not  be  asked  to  undertake. 

**In  instances  of  justifiable  increase  the  necessary  delay  resulting  from  the  probable 
volume  of  cases  would  work  injustice  to  the  carriers.'* 

It  may  be  pointed  out  that  there  is  a  distinction  between  the  bill  to  which  Chair* 
man  Knapp  m  this  letter  referred,  providing  for  automatic  postponement  of  every 
protested. advance,  and  the  present  proposal  to  ''authorize  tne  conmiission  to  post- 
pone" advances  (that  is,  in  its  discretion).  We  are  forced,  nevertheless,  to  conclude- 
that  the  commission,  being  unable  to  examine  all  protests,  and  thus  obliged  to  post- 
pone all,  would  be  burdened  with  congestion  causing  delays  even  greater  than  those- 
which  vould  result  from  automatic  postponement  upon  protest,  since  the  discre- 
tionary power  would  involve  preliminary  as  well  as  final  hearings  and  constitute  so 
much  the  greater  embarrassment  to  the  commission.  From  the  vigorous  opposition 
•  of  the  commission  to  any  measure  which  would  cause  delavs  in  the  adjudication  of 
protests,  it  seems  fair  to  assume  that  that  bodv  will  withhold  its  approval  of  any 
measure  unless  it  contains  effective  provision  for  restricting  protests  to  a  number 
which  could  be  passed  upon  promptly  yet  thoroughly. 

How  could  the  right  of  protest  oe  restricted?  To  what  class  of  shippers  will  the 
right  be  denied?  If  it  were  denied  to  any  the  law  could  not  stand  and  in  point  of 
fact  is  it  probable  that  a  measure  can  be  so  drawn  as  to  restrict  the  number  without 
doing  a  wrong  to  those  excluded? 

It  is  our  conviction  that  no  such  bill  can  be  drawn.  Certainly  none  of  the  bills 
now  on  the  calendar  and  dealing  with  this  subject  attempt  to  restrict  the  number  of 
protests  to  a  working  basis,  nor  do  the  published  reports  of  the  President's  Des  Moines, 
address  indicate  that  he  had  at  that  time  under  consideration  such  restrictions. 

Assuming  that  the  proposal  is  to  allow  unrestricted  protests  of  all  advances,  and 
that  under  such  a  system  all  advances  would  be  protested  and  all  postponed,  with  a 
continually  increasmg  accumulation  of  arrearages  amounting  in  most  cases  to  holding^ 
up  of  all  advances  indefinitely^  we  urge  upon  your  consideration  what  seem  to  us 
convincing  reasons  for  not*  giving  this  measure  the  prestige  of  support  by  the  federal 
administration. 

The  proposal  under  discussion  would  impart  to  rates  a  general  rigidity  as  a  normal 
condition,  which  could  only  be  changed  item  by  item  by  special  permission,  obtained 
after  legal  process. 

It  has  been  the  elasticity  of  the  rate  structure  that  has  built  up  the  farms,  mines,, 
mills,  and  trade  of  the  country,  developing  new  business  while  fostering  old.  In 
order  to  meet  the  requirements  of  industries  and  communities,  the  rate  makers  must 
keep  in  daily  touch  with  conditions  and  conform  rates  to  the  needs  of  their  constituent 
cies.  The  one  thing  indispensable  to  a  railroad  is  that  the  industries  whose  product 
it  carries  shall  be  prosperous. 

What  gives  the  mr-sighted  shipper  greatest  solicitude  is  that  he  should  at  all  times 
have  goixi  service.  The  fraction  of  a  cent  involved  in  an  increased  freight  rate  can 
perhaps  be  absorbed,  while  the  selling  price  is  maintained  at  a  figure  enabling  him  to 
nold  his  customers  against  competition  in  distant  markets.  Slow  transit  due  to  con* 
gestion  or  other  inadequacies  of  freight  service  can  not  be  "absorbed,''  and  the  cus> 
tomer  may  be  lost  altogether  by  failures  in  delivery.  It  is  therefore  c]uite  possible- 
that  an  increased  freight  rate,  if  it  results  in  better  facilities  to  the  shipper,  is  not  a 
burden  upon  him  but  his  salvation. 

These  constant  increases  and  decreases  (and  we  believe  in  both  in  their  proper 
places)  must  so  balance  that  the  railroad  shall  meet  its  cost  of  operation  and  have  an 
adequate  surplus  for  making  or  financing  improvements.  It  is  one  of  the  extraordinary 
faurts  of  our  national  history  that  the  average  freight  rate  should  have  declined,  as  the- 
statistics  of  the  Interstate  Commerce  Commission  show,  rather  than  increased,  when 
the  steadily  rising  cost  of  many  items  entering  into  the  service  is  taken  into  consid- 
eration. 

If  there  have  been  increases  either  direct  or  through  changes  of  classification,  have- 
they  been  as  great  in  proportion  as  the  increase  which  the  shipper  has  in  the  same^ 
period  made  in  the  price  of  his  own  goods?  And  in  the  meantime  while  the  general 
tendency  has  been  downward  in  rates,  the  railroads  like  all  other  business  enterprises 
have  had  to  pay  more  for  labor  and  materials.  To  cite  a  single  example,  the  ws^s, 
which  are  more  than  40  per  cent  of  the  gross  receipts  of  the  railways  of  the  United 
States,  had  so  increased  from  1897  to  1907,  according  to  the  reports  of  the  Interstate- 
Commerce  Commission,  that  the  number  of  days'  labor  which  could  be  bought  for  a 
given  number  of  dollars  in  1907  was  16.27  per  cent  less  than  in  1897. 

If  rates  can  not  be  increased  without  legal  process  the  railroads  will  make  reductions 
only  with  the  greatest  caution.  To  hold  up  all  proposed  increases  as  suggested  would,. 
of  course,  automatically  hold  up  all  reductions.  Snippers  or  boards  of  trade  often  ask 
railroads  to  make,  temporarily,  an  especially  low  rate  in  order  to  give  relief  from  dis- 
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tress  caused  by  some  emergency.  As  a  temporary  measure  the  railroad  can  and  doee 
afford  this  relief.  As  a  permanent  rate  the  reduction  would  usually  be  impossible  to 
maintain.  No  railroad  would  voluntarily  reduce  a  rate  imder  such  conditions  if  it 
knew  that  it  might  not  be  able,  when  the  temporary  exigency  should  have  pasBed,  to 
restore  it  without  a  long-drawn-out  controversy. 

Chairman  Knapp,  in  the  letter  from  which  we  have  already  quoted,  said: 

"If  no  rates  could  be  increased  without  the  approval  of  the  commission  after 
affirmative  showing  bv  the  carrier,  it  might  happen  that  many  reductions  now  volun- 
tarily accorded  woulcf  not  be  made." 

Thus  we  should  have  a  situation  in  which  the  railroads  could  not  change  their  rates 
because  of  the  law,  and  the  commission  could  not  change  rates  because  unable  to  clean 
up  its  docket.  Practically,  therefore,  the  proposal  would  mean  only  a  petrification 
of  rates. 

What  public  dissatisfaction  with  the  existing  system  has  been  shown  to  justify  any 
such  revolution  as  would  be  involved  in  such  legislation  as  is  suggested?  • 

Do  the  5,952  complaints  already  referred  to  as  lodged  with  the  commission,  with  the 
result  that  about  3  per  cent  were  ultimately  decided  in  favor  of  shippers,  justify  such 
action? 

WTien  the  commission  states  that  it  would  have  to  examine  150,000,000  rates  to 
determine  the  increases  made  in  the  last  two  years,  do  not  the  5,952  complaints  made 
appear  small  and  the  cases  finally  decided  in  favor  of  the  shipper  become  infinitesimal? 

Do  not  these  figures  set  up  a  strong  presumption  that  rate  making  bv  the  traffic 
officials  of  the  carrying  lines  nas  on  the  whole  been  fair  to  the  shipper?  We  have  in- 
vestigated and  found  that  on  most  lines  less  than  10  per  cent  of  all  tne  rates  filed  since 
July  1,  1906,  involved  any  change  whatever,  either  up  or  down.  Where  there  were 
changes  a  great  many  were  reductions. 

The  argument  has  been  advanco-l  that  ** established  industries  "  are  now  at  the  mercy 
of  the  carrier  so  long  as  it  retains  tl.e  power  to  inoreai<e  rates.  But  is  it  n<it  the  fact  that 
under  the  law  as  it  stands  such  an  industry  has  its  complete  remedy  in  restoration  of 
the  excess  with  interest  when  ^  rat*  is  dorlared  unreaiiionQble,  while  under  the  law  as 
proposed  the  carrier  would  be  deprived  of  its  rightful  revenue  without  remedy  if  its 
rate  as  filed  were  sustained? 

The  Interstate  Commerce  Commission  in  its  reports  for  1907  and  1908  indicates 
certain  types  of  enterprises  which  it  regards  as  being  in  a  position  to  be  injured  if  the 
railroads  continue  to  possess  the  power  to  advance  their  rates  without  hearings  bef<»e 
the  commission.  An  instance  cited  is  that  of  the  coal  operator  doing  business  under 
contracts  with  customers.  The  commission  remarks:  "The  margin  of  profit  is  such 
that  an  advance  in  the  transportation  charge  of  no  more  than  5  or  10  cents  per  t6n 
may  convert  a  profitable  contract  into  a  losing  one."  The  operator,  however,  can 
and  if  prudent  always  does  establish  complete  protection  for  himself  and  his  custo- 
mers by  inserting  in  the  contract  a  clause  providing  that  if  the  freight  rate  shaU 
increase  the  price  shall  increase  correspondingly  and  that  if  the  freight  rate  shall  be 
reduced  the  customer  shall  have  the  full  benefit.  The  same  expedient  would,  of 
course,  be  applicable  to  any  commodity.  Suppose,  moreover,  there  were  no  such 
method  of  protecting  contractors,  and  that  the  commission  were  to  be  authorized  to 
postpone  in  its  discretion  for  their  benefit  the  going  into  effect  of  rate  advances,  how 
would  the  commission  reconcile  the  conflicting  demands  of  various  dealers  whose 
contracts  were  not  made  and  could  not  be  made  for  identical  periods?  It  seems  to 
us  that  the  task  would  be  one  of  hopeless  confusion.  We  have  been  unable  to  imagine 
a  le3:islative  device  by  which  shippers  can  be  insured  a^inst  changes  in  the  price  of 
transportation  any  more  than  they  can  be  insured  aeainst  changes  in  the  price  of 
labor,  materials,  or  the  sudden  and  unexpected  imposition  of  new  taxes. 

We  are  unable  to  see  upon  what  real  grievance  the  request  for  this  power  is  based  or 
what  benefit  would  result  from  conferring  it.  On  the  contrary  such  a  departure  would 
involve  the  serious  dangers  which  are  enumerated  above,  and  we  respectfully  urge 
you  that  unless  a  way  can  be  found  to  provide  effectually  against  the  evils  which  we 
have  mentioned,  you  will  not  recommend  that  the  President  give  this  proposal  the 
influence  of  his  potent  official  sanction. 

Geo  ROE  A.  Post.  W.  G.  Pearce. 

H.  II.  Westinohouse.    II.  G.  Prout. 
O.  n.  Cutler.  J.  S.  Coffin. 

W.  H.  Marshall.  W.  V.  Kelley. 

E.  S.  S.  Keith.  E.  L.  Adreon. 

A.    IT.    MULLIKEN.  J.    H.   SCHWACKE. 

O.  P.  Letchworth.         a.  M.  Kittredoe. 

Charles  A.  Moore.        John  F.  Dickson. 

Frank  W.  Noxon,  Secretary. 
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Pasadena,  Cal.,  January  .5,  1910. 
Hon.  James  R.  Mann, 

House  of  Representativeaj  WashingUm,  D.  C. 

Dear  Sir:  I  noticed  by  the  papers  a  day  or  two  a^^  that  you  have  introduced  a  bill 
in  the  House  providing  ifor  an  amendment  of  the  interstate-commerce  laws,  which  I 
think  is  a  very  wise  move,  as  the  present  law  is  very  defective,  giving  the  railroads  a 
chance  to  rob  the  people,  using  this  as  a  shield. 

I  wish  to  call  your  attention  to  a  case  of  my  own.  As  you  probably  know,  my  health 
has  not  befen  very  good  for  the  last  few  years,  and  J  have  been  spending  my  winters 
in  Pasadena,  having  a  houpe  here,  and  living  in  Chicago  in  the  summer. 

I  am  in  the  habit  of  sending  an  automobile  out  each  year;  this  year  I  shipped  two. 
Before  shipping  I  was  very  particular  to  have  them  billed  properly  to  avoid  an  over- 
charge at  this  end.  I  Rot  a  rate  from  the  contracting  freight  agent  of  the  Santa  Fe 
from  the  general  freight  agent  of  the  Chicago,  Burlington  and  Quincv,  and  from  the 
local  agent  of  the  Chicago,  Burlington  and  Quincy  at  Naperville,  111.,  from  which  . 

foint  they  wereshipped .    These  rates  all  harmonized .    The  car.s  were  properly  weighed, 
received  a  bill  of  lading  and  prepaid  the  freight,  which  amounted  to  $120  on  each 
car. 

On  arriving  here  the  agent  of  the  Santa  Fe  adWscd  me  that  there  would  be  $126 
additional  charges  on  the  machines,  that  the  agent  at  Naperville  had  made  a  mistake 
in  billing  the  cars,  and  had  not  charged  the  proper  rate.  You  can  imagine  how  I  felt 
after  being  aa  careful  as  I  was  to  avoid  trouble.  The  agent  here  informed  me  that 
under  the  provisions  of  the  interstate-commerce  law  they  were  forced  to  adhere  to 
uniform  tanff  rates,  and  while  he  realized  the  injustice  of  it  I  would  have  to  take  my 
medicine.     Otherwise  he  could  not  turn  the  cars  over  to  me. 

1  took  the  matter  up  with  their  general  freight  agent  in  Los  Angeles  and  also  the 
traffic  manager  of  the  Santa  Fe  Railroad,  and  they  coi.ld  give  me  no  relief.  In  fact 
the  Santa  Fe  people  here  and  in  Los  Angeles  informed  me  that  they  were  having  trouble 
of  this  kind  every  week  and  had  some  that  were  more  aggraAaling  than  mine. 

Now,  you  can  appreciate  the  injut-tice  of  this  sort  of  treatment,  makin^r  the  shipper 
re8p<m8ible  for  the  act^^  of  their  own  agents.  I  shipped  these  rars  in  good  faith  and  pre- 
paid the  freight,  and  they  agreed  to  deliver  them  to  me  in  Pasadena  at  that  price.  Of 
course  the  only  thing  I  could  do  was  to  pay  the  oviTcharge  or  replevy  the  cars,  and 
lose  the  ust»  of  them  and  incur  a  lot  of  expense.  As  I  mentioned  oefore,  this  thing  is 
occurring  every  day  with  shippers  and  it  is  simply  a  conhscating  of  their  property. 
There  should  be  a  penalty  where  railroads  give  one  rate  and  collect  another.  They 
should  be  held  rc^pouMble  fdr  the  arts  of  their  agents,  and  I  hope  in  any  amendments 
offered  to  the  interstate  commerce  law  you  will  incorporate  this,  as  I  can  furnish 
plenty  of  people  who  have  been  treated  just- as  I  have.  It  looks  to  me,  after  reading 
the  interntate  commerce  laws,  that  the  attorneys  for  the  railroads  had  much  to  do  with 
drawing  this  bill. 

Yours,  truly,  T.  P.  Philups. 


Chicago,  January  21,  1910. 
Hon.  Jambs  R.  Mann, 

Hovjie  of  Representatives^  Washington^  D.  C. 

Dear  Sir:  Kindly  note  attached  copy  of  our  market  letter  of  January  20,  in  which 
we  refer  to  the  unsatisfactory  transportation  service  throughout  the  country.  A  copy 
of  this  has  also  been  w»nt  to  Representative  J.  G.  Cannon,  the  Speaker  of  the  House. 

It  is  quite  possible  that  you  will  find  this  a  subject  worthy  of  inquiry  by  the  Govern- 
ment, with  a  view  of  bettering  the  ser\4ce  furnished  the  people.  In  it,  it  strikes  us, 
you  will  find  one  of  the  chief  reasons  for  existing  high  prices  and  dangerous  inflation 
of  values.  Our  company  is  in  the  business  chiefly  of  buying  and  selling  the  actual 
cash  grain  and  seeds,  and,  handling  as  we  do  approximately  5,000  cars  per  annum, 
we  are  in  a  position  to  know  directly  how  severe  are  the  hardships  imposed  on  the  grain 
trade  of  the  country  by  the  poor  service  on  the  part  of  the  railroad  companies,  (^rain 
ia  in  transit  from  four  to  eignt  weeks,  and  in  some  cases  even  longer,  tnat  should  run 
in  to  market  in  from  three  to  ten  days. 

Ever>'  concern  of  any  importance  in  the  grain  business  in  the  centers  has  hundreds 
of  thousands  of  dollars  tied  up,  and  the  aggregate  runs  away  into  the  millions.  It  is  a 
well-understood  fact  that  the  credit  of  a  large  part  at  least  of  the  grain  trade  is  strained 
to  the  utmost.  Banks  are  compelled,  for  self -protection,  in  many  instances  to  refuse 
^further  advances,  even  against  bills  of  lading,  and  the  farmers  ana  shippers  of  grain  in 
the  West,  while  willing  and  anxious  to  sell  and  to  move  their  grain,  are  utterly  unable 
to  do  it.  Country  elevators  almost  everywhere  are  full  to  overflowing  and  our  shippers 
in  the  West,  comprising  between  500  and  1,000  of  the  smaller  grain  shippers  throughout 
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the  Mississippi  Valley  territory,  complain  bitterly  of  the  lack  of  facilities,  and  of  the 
possibility  of  loss  in  their  business  owing  to  the  fact  that  they  can  not  dispose  of  their 
noldings. 

We  realize  fully  the  fact  that  severe  weather,  such  as  we  have  had  this  year,  will 
necessarily  hamper  the  transportation  companies,  but,  with  good  management,  it 
would  hardly  be  possible  to  cripple  them  more  than  temporarily,  and  business  would 
not  be  so  materially  delayed.  If  the  management  of  tne  railroad  companies  made 
proper  provisions  for  severe  weather,  such  as  can  be  expected  every  season — if  their 
,  engines  and  rolling  stock  were  put  in  good  shape,  sufficient  snowplows,  men,  machin- 
ery,  etc.,  provided  to  keep  the  tracks  clear — ^there  is  little  question  that  the  actual 
delays  would  be  mush  less,  and  perhaps  not  enough  to  seriously  injure  the  businesB 
and  trade  of  the  country.  As  it  is,  the  western  roads  between  Chicago  and  points 
of  shipment  are  in  the  worst  possible  shape,  loaded  cars  are  strung  along  all  switch 
and  side  tracks  throughout  the  country,  ana  conditions  seem  to  be  getting  worse  rather 
than  better. 

It  may  be  im]X)BBible  to  do  much  to  help  this  state  of  affairs  for  this  season's  business, 
but  immediate  inquiry  and  pressure  brought  to  bear  would  undoubtedly  help  some 
and  mi^ht  prevent  a  recurrence  of  this  sort  of  thing  for  the  future.  Tight  money 
and  infliEitea  values  resulting  from  a  tie  up  such  as  described  above  could  easily 
result  in  semipanicky  conditions,  especially  if  coupled  with  equal  inflation  in  the 
stock  markets  of  the  East,  and  the  usual  disastrous  consequences,  as  evidenced  by 
the  severe  failures  of  the  past  few  days.  We  would  not  like  to  see  the  panicky  condi- 
tions of  two  years  ago  repeated,  but  we  fear  that  unless  relief  in  the  shape  of  a  release 
of  the  large  amounts  of  money  tied  up  comes  soon  there  is  great  danger  of  a  repetition 
of  the  bad  state  of  affairs  of  that  time. 

In  any  event,  governmental  inquiry  should  be  instituted,  with  a  view  of  regulating 
the  railroad  service  throughout  the  West.  Our  information  goes  to  show  that  the 
eastern  roads  have  not  been  so  badly  troubled  from  a  tie  up  as  tne  western.  Whether 
this  is  owing  to  better  management  or  to  lees  severe  weatner,  we  do  not  know.  We 
are  inclined  to  think  that  more  pains  were  taken  by  the  trunk  lines  running  from 
Chicago  to  the  seaboard  to  keep  their  Iracks  clear  thsji  by  those  in  the  West.  Their 
motive  power  and  rolling  stock  is  in  much  better  shape  and  shippers  from  Chicago 
to  the  East  are  making  fewer  complaints. 

We  will  be  glad  to  furnish  any  further  information  along  this  line,  such  as  b  within 
our  power,  if  required. 

Yours  truly,  Somers,  Jones  A  Co. 

A.  L.  SoMBRS,  President. 

Chicago,  January  to,  1910, 
Dear  Sirs:  The  markets  are  hieher  to-day.  Shorts  covered  freely,  and  there 
appeared  to  be  renewed  investment  buying.  The  supply  of  cash  grain  is  lisht.  The 
railroad  companies  are  not  bringing  it  in  promptly.  It  is  hard  to  understand  the  atti- 
tude of  the  railroads.  It  would  seem  from  the  manner  of  handling  their  business 
that  they  have  had  a  stroke  of  paralysis,  and  that  it  should  be  made  the  subject  of 
inquiry  by  the  Government  to  effect  a  cure.  On  the  face  of  it,  it  seems  inconceivable 
that  a  railroad  conducted  for  the  real  interests  of  its  stockholders  and  the  public 
should  go  all  to  pieces  with  a  few  weeks  of  zero  weather.  The  old  story  of  defective 
motive  power  and  rolling  stock,  so  evidently  the  result  of  false  economy  and  ba4 
management,  is  becoming  tiresome,  and  it  ia  high  time  that  something  was  done  by 
the  Government  to  conserve  the  interests  of  the  people  and  to  give  the  country  the 
transportation  service  to  which  it  is  entitled.  Millions  of  dollars'  worth  of  grain  and 
other  property  is  tied  up,  money  is  getting  tight,  interest  charges  are  piling  up,  and 
the  consumer  pays. 

We  advise  strongly  to  hedge  holdings  of  cash  grain  of  all  kinds  in  futures  in  the  pits 
here.  This  is  especially  true  of  the  wheat,  oats,  and  barley,  competition  for  all  ol 
which  from  other  exporting  coimtrics  is  extremely  great.  Barley  prices  will  probably 
depend  largely  on  oats  values,  and  should  also  be  hedged  in  the  May  oats.  Wlieat 
prices  look  high  in  view  of  the  fact  that  other  exporting  countries  sue  supplying 
European  needs.  This  country  is  likely  to  have  a  large  surplus  left  over  unsold 
unless  prices  get  down  considerably  lower  before  the  opportunity  to  sell  abroad  is 
lost.  Kussia's  enormous  crop  of  wheat,  783,000,000,  is  its  money  crop  and  will,  no 
doubt,  be  marketed  freely  during  the  winter.  The  possibilities  for  shipments  from 
Russia  are  best  shown  by  the  foUowing  table  of  crops,  as  it  is  not  generally  known 
how  large  Russian  crops  are: 
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Crops  of  Rtissia, 
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Rye. 

Wheat. 

0»t8. 

Barley. 

igoo 

Bwkels. 
896,835.000 
782,790,000 
808,126,000 
666,846,000 

Btuhat. 
783,000,000 
560.486,000 
510,692,000 
508,392,000 

BuAdi 
1,145,373,000 
942.671.000 
907.261,000 
713,005,000 

Btuhdi, 
473.617.000 

1M8 1 

1907 

190G 

377.926,00© 
353,447,000 
312,038,000 

WTieat. — ^The  May  closes  ),  the  July  |  higher,  samples  following.  Durum  is  95  to 
1.02.     All  sample  wheat  without  dockage  for  dirt. 

Corn. — May  and  July  close  i  higher,  samples  }  to  I  cent  higher.  Sample  grade, 
68-60J;  4  mixed,  63i-64;  4  Y,  64-64i;  3  mixed,  66;  3  Y,  65-65i;  3  white,  66i-66i; 
2  Y,  68  cents. 

Oats. — ^May  and  July  close  i  higher;  samples  J  to  1  cent  higher.  4  whites,  471-481, 
mainly  48;  3  whites,  48^-49},  mainly  481  to  49;  standards,  48i-60  cente. 

Rye.— Firm.    No.  2,  80-81. 

Ttmo%.— Strong.  Spot  seed  quotably  3-3.80,  mainly  3.25  to  3.50.  Spring  trade 
IB  setting  in  and,  with  probable  delay  in  arrival,  immediate  shipments  for  besl 
results  are  in  order. 

Barley. — Steady  to  1  cent  higher.  Malting,  67-73,  mainly  69-71;  mixing,  63-^5, 
and  screenings,  SO-65.  Supply  too  light.  Large  quantities  of  barle]^  in  transit,  but 
not  available,  and  maltsters  compelled  to  buy  locally  to  replenish  their  stocks.  High 
prices  for  cash  grain  of  all  kinds  likely,  as  not  much  show  to  get  the  railroads  cleaned 
up  for  another  month. 

Closing  prices  are:  « 


Wheat. 


Com. 


Oats  . 


May 

July 

September 


,}.««-, 


|0.6R|A 

m 


1 


Yours,  truly, 


SoMBRa,  Jones  A  Co. 


Bureau  op  Railway  News  and  Statisticb, 

Chicago,  January  W,  1910. 
Hon.  Jas.  R.  Mann, 

House  of  Representatives y  Washington,  D.  C. 

My  Dear  Mr.  Mann:  I  wish  to  thank  you  for  your  kindness  in  sending  me  your 
own  bill  and  the  Townsend  bill  containing  the  proposed  amendment  of  the  act  to 
regulate  commerce.  While,  as  you  are  aware,  I  am  one  of  the  students  of  railway 
problems  who  does  not  believe  tnat  any  crying  necessity  exists  for  further  legislation 
on  this  subject,  especially  at  the  present  tmie,  and  without  giving  the  Hepburn  Act 
time  to  prove  its  value  or  its  weakness,  I  am  inclined  to  think  that  your  bill  contains 
less  objectionable  matter  than  Mr.  Townsend's,  which  is  largely  a  formulation  of  the 
pleas  of  the  Interstate  Conunerce  Commission  for  more  power,  where  they  should  ask 
for  a  limitation  of  their  opportunities  to  cripple  the  railways. 

It  seems  to  me  that  Congress  has  missed  aosolutely  the  one  feature  of  all  attempts 
to  regulate  the  railways  where  there  is  need  of  a  change,  and  this  is  in  the  selection 
of  the  body  intrusted  with  the  power  to  regulate.  There  should  be  a  brief  act  declar- 
ing that  the  conmiission  should  be  composed  of  three  lawyers  chosen  from  the  circuit 
bench,  and  four  men  of  practical  experience  connected  with  railways— one  from  Uie 
traffic  department,  one  from  the  financial  department,  one  from  the  operating  depart- 
ment, and  one.  like  Mr.  Clark,  to  represent  the  railway  employees'  view  of  the  situation. 
Then  we  should  have  a  commission  fairly  well  balanced  and  equipped  to  sit  in  judg- 
ment over  the  problems  submitted  to  it.  The  control  of  railway  statistics  should  be 
taken  absolutely  out  of  the  hands  of  the  commission  and  placed  under  the  control  of 
the  Department  of  Commerce  and  Labor.  For  over  twenty  years  these  statistics  have 
been  the  shuttlecock  of  an  educational  theorist  who  could  no  more  manage  10  milee 
of  railway  than  I  could. 
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The  commission  and  its  secretary  should  be  absolutely  prohibited  from  agitating 
for  or  against  legislation  relating  to  its  duties.  It  is  noUiing  short  of  a  scandal—the  tue 
made  by  the  commission  of  its  position  to  antagonize  the  great  industry  which  it  10 
appointed  to  protect  t^s  well  as  to  regulate. 

The  trouble  with  the  whole  situation  is  that  the  railroads  are  afraid  to  say  their 
souls  are  their  own. 

As  to  your  bill,  it  seems  to  me  that  you  do  not  define  sufficiently  the  class  of  men 
from  whom  your  commissioner  of  transportation  should  be  chosen;  and* in  these  days 
of  high  cost  of  living  I  do  not  believe  you  can  get  a  man  fitted  for  the  position  lar 
(6,000  per  annum,  nor  a  man  fitted  to  be  his  deputy  for  $4,500.  I  was  interested  to 
see  that  you  have  made  provision  for  the  issue  of  tickets  or  passes  for  transportati<» 
in  payment  for  publication  in  newspapers  of  brief  time-tables,  showing  the  arrival 
and  departure  of  passenger  trains  at  the  place  where  such  newspaper  is  published. 
I  think  that  this  provision  is  all  right,  but  it  should  be  made  clear  that  this  exchange 
of  transportation  for  advertising  should  be  confined  to  time-tables  and  not  permitted 
to  run  for  general  advertising.  Both  as  an  ex-newspaper  editor  and  as  a  railway 
statistician  it  seems  to  me  that  the  time-tables  of  railways  should  be  published  for 
the  convenience  of  the  public,  taking  the  place  of  its  being  posted  at  railway  stations 
or  in  railway  offices. 

Asking  your  pardon  for  imposing  these  rambling  thoughts  upon  you,  I  am,  with 
personal  regards, 

Yours,  very  truly,  Slason  Thompson . 


COPY  OP  LETTER  AND  PETITION   OP  GRIPPIN    WHEEL  COMPANY. 

Chicago,  III.,  January  S9,  1910. 
I>E Jfk  Sir:  We,  the  undersigned,  a  self-api>ointed  committee  of  Chicago  buednees 
men,  appeal  to  you,  as  one  of  Mr.  Mann's  business  constituents,  to  sign  the  incloaed. 
As  Mr.  Mann  is  quite  prominent  in  railroad  legislation,  the* fart  of  a  Targe  number  of 
business  firms  who  furnish  employment  to  a  great  number  of  his  constituents  append- 
ing to  him  individually  (as  this  is  intended)  will  undoubtedly  have  great  weight  with 
him.  and  quite  possibly  with  other  Congressmen  who  will  become  aware  of  it. 

The  appeal  represents  nothing  but  your  individual  interest*.    A  prompt  return 
with  your  signature  will  greatly  oblige  the  committee. 
Yours,  truly, 

American  Steel  Foundries, 
By  Wm.  V.  Kelley,  President. 

American  Brake  Shoe  and  Foundry  Company, 
By  J.  B.  Terrell,  Vice-President. 

Blue  Island  Rolling  Mill  and  Car  Company, 
By  F.  H.  NiLES,  President  and  General  Manager. 
Geo.  Carr,  Vice-President. 
By-Products  Coke  Corporation, 
By  Mason  11.  Sherman,  Genial  Manager. 

Dearborn  Drug  and  Chemical  Workb, 
By  RoBT.  F.  Carr,  President. 

Federal  Furnace  Company, 
By  W.  L.  Brown,  President. 

Featherstone  Foundry  and  Machinb  Company, 
By  C.  D.  Pettis,  Vice-President. 

Griffin  Wheel  Company, 
By  T.  A.  Griffin,  President. 
Iroquois  Iron  Company, 
M.  Cochrane  Armour,  President. 
PiCKARDS  Brown  &  Co., 
By  C.  N.  BoYNTON,  Vice-President. 
Rogers,  Brown  <fe  Co. 
Railway  Steel  Spring  Company, 
By  W.  H.  SiLVERTHORN,  President. 

Sherwin  Wiluams  a  Co., 
By  R.  W.  Sample,  District  Manager. 

WiLLARD  Sons  A  Bell  Company, 
By  L.  C.  WiLLARD,  Secretary. 
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Chicago,  January  t9, 1910. 
Hon.  James  R.  Mann,  Watkington,  D.  C. 

Dear  Sir:  The  undersigned,  doing  business  in  your  district,  believing  that  you 
desire  to  protect  and  advance  the  intereste  of  your  constituents  in  every  proper  way, 
submit  the  following  request: 

We  would  have  you  do  all  that  you  can  to  call  a  halt  on  all  radical  railroad  regula- 
tion in  this  Congress. 

Without  questioninj^  the  merits  or  demerits  of  the  railroad  legislation  proposed  by 
you,  or  others,  we  believe  that  no  harm  can  be  done  by  limiting  much  of  the  proposed 
railroad  legislation,  and  giving  railroads  opjwrtunity  to  work  out  or  demonstrate  their 
intention  of  carrying  out  railroad  l^slation  already  in  effect. 

We  know  that  we  have  suffered  greatly  in  our  business  during  the  past  two  years, 
largely  on  account  of  the  poor  financial  condition  of  railroads.  Six  months  ago  that 
condition  improved;  we  all  have  noted  how  promptly  business  picked  up.  During 
the  past  three  months  it  has  gradually  drop}^  off,  with  relativelv  decreasing  new 
business  in  sight,  and  again  some  of  us  are  laying  off  our  men,  and  some  of  us  have 
stopped  putting  our  idle  plants  in  order  for  resumption,  and  all  because  of  the  volume 
of  threatened  disturbing  congressional  legislation.  Do  not  think  that  we  are  doing 
this  for  the  sake  of  the  railroads,  or  that  they  are  urging  our  actions.  We  need  no 
spur  to  wake  us  up  to  our  condition.  We  want  our  Congressmen  to  help  us,  and  under 
tne  circumstances  think  it  is  their  duty  to  do  it. 

We  know  railroad  legislation  has  been  necessary,  but  it  has  reached  a  point  where 
it  is  excessive  and  is  crippling  us  and  the  whole  business  commxinity. 

Yours,  truly,  ^  . 


Fort  Wayne,  Ind.,  January  10,  1910. 
James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce^ 

House  of  Representatives,  Washington,  D.  C. 
Dear  Sir:  We  note  with  much  interest  that  you  have  introduced  a  railroad-rate 
bill  in  which  we  are  very  much  interested.  We  do  not  note  that  you  have  gone  into  it 
as  far  as  our  President  has  in  the  way  of  recommending  a  commission  facilitating  the 
handling  of  matters  of  this  kind  or  whether  you  have  inserted  in  your  bill  a  clause 
compelline  railroads  to  transport  commodities  according  to  the  rates  named  in  the  bills 
of  lading  fssued  against  such  shipments.  We  have  recently  been  obliged  to  present 
bills  for  overcharges  resulting  from  overcharge  on  shipments  of  May,  1909,  ana  under 
the  rules  of  the  Interstate  Commerce  Commission  and  of  the  railroad  companies 
covering  refunds  we  have  been  compelled  to  secure  the  original  bills  of  lading. 
By  all  the  modem  means  of  evasion  and  inattention  the  railroad  companies  have 
succeeded  in  keeping  us  out  of  the  possession  of  these  bills  of  lading,  which  were  in 
their  files  and  where  their  agent  in  l^ew  Orleans  could  have  put  his  finger  on  them 
without  five  minutes'  notice.  In  this  way  we  have  been  unable  to  get  all  these  bills 
of  lading  returned  until  a  few  days  ago  or  at  the  close  of  the  year  1909.  We  have  now 
started  the  claim  on  its  way  to  get  the  proper  signatures  for  refund,  and  this  will 
also  require  quite  a  number  of  days  or  weeks  to  secure  the  same.  It  would  seem 
therefore  that  in  all  probability  it  will  require  one  year's  time  or  more  to  secure  a 
refund  of  about  $200  on  9  cars  of  hay,  which  were  overcharged.  We  are  citing 
this  instance  particularly  for  your  attention  in  order  to  give  you  somewhat  of  an  idea 
of  the  feeling  m  the  country  among  shippers  generally  in  regard  to  this  matter  and  in 
order  that  you  may  be  thorouchly  awake  to  the  importance  of  having  some  proviso 
in  your  bill  which  will  absolutely  compel  the  railroad  companies  to  collect  and 
demand  only  the  amount  of  freight  as  stipulated  in  the  bill  of  lading,  which  constitutes 
and  is  the  contract  between  the  shipper  and  the  transportation  company.  We  shall 
be  glad  to  have  a  full  copy  of  your  bill  as  soon  as  the  same  is  printed  and  ready  for 
distribution,  and  wish  to  thank  you  in  advance  for  any  courtesies  you  may  show  us 
in  this  direction. 

Very  respectfully,  S.  Bash  &  Co. 

P.  i^-You  possibly  are  aware  of  the  fact  that  the  railroad  companies  have  done 
everything  they  could  through  their  agents  and  general  managers  to  make  the  present 
intezstate  commission  law  and  the  rulings  in  reference  to.  refunds  on  overchaiges 
jiist  as  odious  to  the  shipper  as  they  could  make  it.  They  have  done  this  for  the  pur- 
pose of  trying  to  secure  public  sympathy  and  sentiment  ajgainst  the  present  Interstate 
Commerce  Commission.  It  is  needless  to  say  they  have  only  aggravated  matters  and 
ttade  the  feelings  cm  the  part  of  liie  public  more  intense  thim  it  ever  was  before. 
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New  York  City,  February  9,  1910, 
To  the  Committee  on  Interstate  Commerce^  Washington^  D,  C. 

Gentlemen  :  I  am  a  stockholder  in  a  number  of  railways  and  wish  to  lay  before  y«Ni 
in  my  humble  capacity  as  a  citizen  of  the  United  States  a  few  suggestions  bearing  oo 
the  issues  mentioned  in  proposed  railway  legislation  now  before  your  committee  as  I 
understand  it.  I  spent  some  fifteen  years  in  the  railway  and  steamship  work  and  got 
some  bitter  experience  therein.  I  believe  in  government  reflation  along  workablt 
lines,  but  so  much  legislation  is  being  proposed  which  substitutes  the  officials  of  the 
Government  for  the  officers  and  directors  of  the  companies,  and  in  some  cases  the 
stockholders  even,  without  due  process  of  law  or  the  Government  acquiring  any  legal 
rights  of  ownership,  as  provided  in  the  Constitution,  whereby  the  Government  must 
pav  for  property  in  advance  before  it  attempts  to  run  it^  so  to  speak. 

I  wish  to  suggest  a  number  of  recent  court  decisions  in  the  last  year  or  two  which 
very  clearly  outline  the  fact  that  some  laws  now  being  cited  and  proposed  are  haidly 
constitutional. 

First,  most  railways  exist  by  charters,  which  were  legally  granted  by  States.  Tbey 
mentioned  certain  nj^hts  ail  around,  and  in  most  cases  Unut  the  charges  to  the  public 
The  Supreme  Court  in  the  recent  case  of  the  Twin  City  Railways,  very  clearly  stated 
that  a  charter  is  a  binding  contract  all  around,  and  that  the  city  councils  could  not 
pass  laws  compelling  changes  in  fares,  issuance  of  transfers,  etc.,  without  the  agree- 
ment of  the  company,  where  the  charter  stated  the  limits,  etc.  Some  day  some  stock- 
holder, tired  of  holding  stock  for  long  years  without  dividends,  will  get  up  a  case  along 
these  lines  on  some  steam  railway. 

Some  of  the  state  railway  commissions  are  authorized  to  pass  on  issues  of  stock,  etc., 
as  proposed  in  the  national  bill.  If  you  will  look  at  the  decision  of  the  New  York 
court  of  appeals  in  the  Delaware  and  Hudson  bond-issue  case,  the  court  very 
clearly  said  that  if  the  issues  were  within  the  charters,  etc.,  the  commission  could  not 
prevent^  and  above  all  could  not  assume  the  rights  of  the  boards  of  directors  of  the 
companies,  etc.  A  similar  case  applying  in  the  national  courts  mi^t  meet  with 
similar  decision,  if  the  Interstate  Commerce  Commission  were  empowered  to  try  it  on. 
There  could  be  no  objection  to  a  law  that  gave  the  commission  the  right  to  see  that  the 
railways  do  spend  the  money  for  the  things  their  reports  say  they  intend  to  use  it 
for,  etc. 

Since  the  Sherman  antitrust  law  was  passed  your  Congress  has  passed  the  Hepburn 
bill,  etc.  In  Arkansas  recently  they  put  in  a  railway  commission  which  passed  on 
certain  Uiings,  and  then  some  one  untertook  to  punish  the  railways  under  the  antitrust 
bill  in  that  State.  The  state  supreme  court  decided  that  when  the  railway  conuniasioQ 
was  put  into  existence  the  terms  of  the  antitrust  bill  were  canceled  so  fax  as  it  relates 
to  railways.  Possibly  the  same  thing  could  be  said  now  if  ever  some  stockholder 
brings  that  point  to  the  United  States  Supreme  Court,  claiming  that  the  latest  rail- 
way oills  supersede  the  antitrust  laws  as  relating  to  railways. 

The  city  of  New  York  is  building  some  subways  here.  The  city  undertook  to 
tilize  and  damage  certain  property  without  the  usual  due  process  of  law,  etc.,  com- 
pensation in  advance,  on  tne  grounds  that  it  owned  the  streets,  etc.  But  the  court  of 
appeals  decided  that  buildii^  a  railway,  etc.,  underground  was  not  usin^  the  streets 
for  the  purposes  they  were  originally  dedicated  to,  and  further  that  the  city  had  only 
the  rights  of  a  railway  corporation  when  it  went  into  that  business.  Possibly  the 
Government  of  the  United  States  is  in  the  same  position  when  it  undertakes  to  con- . 
fiscate  the  rights  of  stockholders,  etc.,  either  by  control  without  purchase  or  operation 
after  purchase,  if  any  stockholder  ever  gets  his  hearing  in  the  United  States  courts  on 
this  point. 

The  Kentucky  railway  commission  undertook  to  reduce  all  rates  in  Kentucky  on  a 

f percentage  basis  some  time  ago,  but  the  Supreme  Court  of  the  United  States  decided 
t  could  not  arbitrarily  do  that  sort  of  business  even  on  purely  intrastate  rates. 

The  whole  trouble  has  been,  in  my  opinion,  that  Congress  has  undertaken  to  cure 
all  the  railway  eviL)  in  one  big  bite  out  of  the  evolution  of  the  past;  has  tried  to  have 
a  handful  of  men  be  judge,  jury,  and  prosecutor  on  all  railway  questions  for  a  terri- 
tory comprising;  some  forty-six  nations,  more  active  than  the  whole  of  Europe  in  many 
ways.  I  can  imafHne  the  troubles  of  an  interstate  commerce  commission  appointed 
to  regulate  all  of  the  railways  of  Europe,  as  we  are  trying  to  do  in  this  country. 

The  Government  should  try  to  make  railways  live  up  to  published  tariS^  .where 
complaints  come  to  them;  see  that  the  railways  keep  honest  records,  and  spend  money 
exactly  as  their  published  reports  say  they  do;  try  to  settle  the  disputes  between  rival 
roads,  sets  of  shippers,  markets^  and  sections  of  the  country,  according  to  the  con- 
ditions presented  in  each  case,  since  no  two  are  alike,  througn  a  commission,  the  same 
as  the  Government  keeps  supervision  over  other  industries.  Where  anyone  refusei^ 
prosecute  men  in  the  courts  in  the  good  old  way  our  fathers  provided,  instead  of  corn- 
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panies,  thereby  punishing  the  guilty  men  and  not  the  innocent  and  helpless  stock- 
holder. Think  of  how  funny  it  would  sound  if  the  (Government  undertook  to  fine  a 
bank  out  of  its  capital  and  surplus  every  time  a  dishonest  cashier  or  other  officer  does 
something  contrary  to  the  law  or  good  morals  in  business,  and  let  the  guilty  cashier 
get  away  with  bis  ill-gotten  gains. 

It  takes  time  to  build  a  rcMtd,  to  develop  its  territory,  to  induce  settlers  and  indus- 
tries to  move  in,  etc.,  and  I  fail  to  see  how  you  can  cure  all  the  ills  incident  thereto  in 
a  year  or  two,  as  seems  to  be  the  effort  of  Congress  with  frequent  changes  of  laws  touch- 
ing fundamental  things,  instead  of  simply  amending  existing  laws,  as  practice  shows 
desirable,  or  as  the  courts  outline. 

The  whole  scheme  of  the  new  laws  appear  to  me  to  be  playing  into  the  hands  of 
strong  companies  and  weakening  the  weaker  ones,  preventing  competition  by  the 
builmng  of  new  lines,  etc.,  where  existing  lines  hold  rates  too  high  after  the  territory 
builds  up. 

I  have  a  fear  that  the  drastic  schemes  proposed  lately  are  so  far  toward  the  Govern- 
ment overreaching  its  powers,  under  oiur  Constitution,  that  some  day  we  will  get  a 
court  decision  knocking  out  the  whole  railway  regulations  as  they  now  exist,  since 
most  of  them  are  contrary  to  many  decisions  now  given,  as  you  will  see  by  reading 
some  of  the  decisions  I  have  mentioned.  I  would  rather  see  the  regulation  strength- 
ened along  sane  and  workable  lines.  When  I  come  back  from  Europe  I  always  wonder 
why  we  pound  our  railways,  when  one  considers  the  rates,  service,  intense  rivalry 
between  States,  markets,  etc.,  when  the  railways  pay  in  taxes  an  amount  equivalent 
to  about  3  per  cent  on  their  gross  outstanding  capital,  some  6  per  cent  of  their  gross 
earnings,  pay  the  highest  wages,  have  the  lowest  rates  by  any  methods  you  can 
figure^  harassed  by  employees,  shippers.  States,  and  nation,  and  yet  go  on  year  by 
year  increasing  plants,  etc.  There  are  many  dishonest  and  scheming  men  in  the 
railway  business,  but  possibly  no  more  on  a  percentage  basis  than  in  other  lines,  and 
taking  it  all  in  all,  I  suppose  the  only  way  the  poor  share  owners  will  ever  get  a  fair 
show  in  this  coimtry  is  to  form  a  union  and  do  what  all  the  other  unions  do — fight  for 
their  rights  guaranteed  to  all  by  the  Constitution.  I  fail  to  see  why  a  millionaire 
railway  stocknolder  who  bought  stocks  dirt  cheap,  or  his  ancestors  did,  which  enhanced 
in  value  with  the  growth  of  the  country,  is  a  criminal  and  constantly  punished  by 
fines,  etc.  Only  about  5  per  cent  of  our  national  wealth  is  in  railway  securities, 
and  while  the  railway  stockholders  are  getting  rich  on  their  5  per  cent  of  the  total 
wealth,  by  growth  of  country  and  business,  certainly  the  other  95  per  cent  of  the  total 
wealth  is  increasing  just  as  fast  or  even  faster,  because  no  one  tries  to  take  6  per 
cent  per  annum  of  the  gross  earnings  of  that  95  per  cent  from  it  each  year  in  taxes^or 
allows  nine  men  to  say  now  fast  it  shall  grow,  or  what  it  is  worth,  what  it  shall  spend 
for  improvements,  etc. 

I  wish  that  some  far-seeing  Congressmen  would  have  the  stamina  to  come  out  just 
once  and  say  that  they  would  like  to  see  things  let  alone  for  a  year  or  two.  until  after 
some  of  the  unsettled  cases  now  in  the  United  States  courts  are  decided  by  the  Supreme 
Court,  so  intelligent  action  can  be  taken  thereafter,  instead  of  ill-considered,  unin- 
telligent laws  placed  on  the  books  in  the  meantime. 

«.    Yours,  very  humbly,  H.  P.  Diffb. 

Chicaoo,  February  IS,  1910, 
Hon.  James  R.  Mann,  . 

Washington,  D,  C. 
Dear  Sir:  I  have  no  especial  grievance  aeainst  your  bill,  the  President's  bill,  or 
any  railroad  bill  now  before  Congress,  but  I  deprecate  them  all.  I  will  illustrate  my 
reasons  for  this  by  the  past  condition  of  that  part  of  my  business  (representing  an 
investment  of  over  $2,000,000)  which  is  confined  to  the  congressional  district  repre- 
sented bv  you,  each  plant  having  been  operated  at  its  full  capacity  during  1907,  and 
the  cost  (based  on  the  then  cost)  of  wages  approximated  $3.25  per  ton,  or  $1  per  wheel, 
and  wages  have  never  been  lower  since.  The  actual  output  which  we  had  in  the 
East  Kensinj|[ton  plant  was  450  wheels  per  day  and  in  the  West  Kensington  1,050 
wheels,  making  a  total  output  of  1,500  wheels  per  day,  representing  a  pay  roll  of  $1,500 

fQT  day.  We  closed  the  works  November  1,  1907,  and  from  that  date  to  the  Ist  of 
ebruary,  this  year,  were  six  hundred  and  seventy-two  working  days  at  the  rate  of  24 
per  month,  and  the  output  of  450  wheels  in  one  plant  and  1,050  in  the  other^  used  for 
these  figures,  was  based  on  an  actual  output  and  not  an  actual  capacity,  which  could 
easily  be  increased  10  per  cent.  Therefore,  for  the  purpose  of  comj^son,  we  had 
six  hundred  and  seventy-two  days  in  the  twenty-eight  months  at  an  output  of  1,500 
wheels  per  day,  which  would  have  been  done  if  conditions  remained  as  they  were, 
thereby  representing  a  fair  output  of  1 ,008,000  wheels.  As  a  matter  of  fact  we  manu- 
factured in  your  district  27,000  wheels  in  all  that  time,  and  these  27,000  wheels  were 
made  at  Kensington  by  taking  them  from  our  West  Cnicago  shops  in  Octobcor,  1909, 
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leaving  a  correfiponding  space  idle  there;  the  reason  being  that  we  ronfidently  hoped 
at  that  time  that  there  would  be  a  revival  of  businesB,  and  we  wished  to  prepare  a 
unit  of  an  organization  that  had  been  scattered  for  more  than  two  years,  so  toat  when 
the  business  came,  as  we  fully  expected,  we  could  increase  our  organization  much 
more  rapidly  and  efficiently  from  a  20  per  cent  operating  force  than  we  could  from  a 
totallv  idle  plant  and  no  labor  organization.  But  leaving  that  out  of  the  ouestioo 
and  deducting  the  27,000  wheels  we  did  make  from  the  1,008,000  we  should  have 
made  leaves  a  total  of  981,000  wheels  which  are  forever  lost  to  us  and  $981,000  in 
pay  which  is  forever  lost  to  our  workingmen  in  your  cougressional  district.  And 
as  the  car  wheels  constitute  but  10  per  cent  of  the  car,  and  all  these  cars  are  built 
in  your  district,  it  is  not  unreasonable  to  suppose  that  there  was  nine  times  as  much 
labor  lost  from  the  other  parts  of  the  car,  making  in  all  a  total  of  between  $7,000,000 
and  $8,000,000,  and  which  would  have  been  lareely  distributed  amongst  the  mer- 
chants and  other  small  business  men  in  the  same  district;  and  this  iff  making  no  men- 
tion of  the  large  amount  of  labor  that  is  employed  in  other  parts  of  the  State  and  your 
district  producing  our  raw  material  (notably  the  Iroquois  Furnace  Company,  which 
supplied  us  with  iron),  and  this  constitutes  the  sole  reason  for  our  taking  the  active 
part  that  we  have  in  trying  to  better  ourselves. 

"We  venerate  the  pledges  of  the  President  and  the  Republican  party,  but  for  our- 
selves and  workmen  dare  to  plead."    (With  apologies  to  Logan.) 

Very  sincerely,  yours,  T.  A.  Grifkin. 

The  Lake  Shore  Eleci'ric  Railway  Company, 

Sandusky,  Ohio,  February  16,  1910. 
Hon.  Paul  Howland, 

Member  House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  I  wish  to  call  your  special  attention  to  H.  R.  17536,  introduced  in  the 
House  of  Representatives  by  Mr.  Townsend,  January  10, 1910,  concerning  the  creation 
of  an  interstate  commerce  court  and  the  amendment  of  the  act  entitled  "An  act  to 
regulate  commerce.'* 

On  page  18,  lines  20  to  23,  inclusive,  prohibit  the  Interstate  Commerce  CommissiQii 
from  establishing  throueh  rates  between  interurban  and  steam  roads.  We  feel  that 
that  part  of  the  bill  prohibiting  the  Interstate  Commerce  Commission  from  establish- 
ing joints  rates  between  steam  and  electric  railroads  is  against  the  interest  of  the  travel- 
ing public,  the  patrons  of  the  interurban  railroads,  and  the  prosperity  and  development 
of  such  interurban  roads. 

The  Lake  Shore  Electric  Railway  Company  has  many  points  along  its  railroad 
where  passengers  do  not  take  its  cars  to  go  to  a  near-by  town  or  junction  with  a  steam 
railroad  to  make  their  journey,  for  the  reason  that  they  can  not  buy  a  through  ticket 
to  their  destination  nor  can  they  get  their  baggage  checked  to  their  destination,  but, 
on  the  other  hand,  are  required  to  travel  upon  Uie  trains  of  our  steam  road  competitors, 
who  operate  not  more  than  two  or  three  trains  a  day,  affording  very  little  train  service 
as  compared  with  the  Lake  Shore  Electric  Railway.  The  steam  railroads  working 
together  and  against  the  electric  railroads  in  a  case  of  this  kind  not  only  injure  the 
electric  railroads  but  inconvenience  the  traveling  public.  The  traveling  public 
under  such  circumstances  do  not  get  all  the  available  oenefits  that  are  in  store  for  them. 

There  are  also  a  number  of  points  on  this  property  where  w.e  have  a  large  exchan^ 
of  passenger  traffic  between  tnis  company  and  steam  roads.  In  these  instances  it  is 
now  necessary  for  the  travelers  to  purchase  two  tickets  and  have  their  baggage  checked 
twice  to  reach  their  point  of  destination,  and  oftentimes  are  compelled  to  nave  their 
baggage  transferred .  These  travelers  are  therefore  receiving  only  a  part  of  the  advan- 
tages to  which  they  are  entitled  when,  on  account  of  the  convenience  to  them,  they 
use  an  interurban  and  a  steam  road,  while  the  steam  roads  between  themselves  extend 
these  advantages  to  the  traveling  public. 

I  wish  to  say,  however,  that  we  have  traffic  arrangements  with  three  different  steam 
roads  whereby  through  tickets  are  sold  and  baggage  checked  in  exactly  the  same 
manner  as  the  steam  roads  do  among  themselves  and  in  these  cases  the  public  are 
receiving  all  the  benefits. 

Looking  at  thb  matter  broadly,  it  would  seem  to  us  that  the  portion  of  section  9, 
above  referred  to,  should  be  amended  so  as  to  give  the  Interstate  Commerce  Com- 
mission authority  to  order  through  rates  and  through  tickets  as  between  interurbaa 
and  steam  roads,  if  in  their  judgment  it  was  proper  and  advantageous  to  the  public. 

If  I  have  not  made  myself  clear  on  the  matter,  I  should  be  glad  if  you  will  advise 
me  and  I  will  endeavor  to  explain  more  in  detail. 

I  trust  you  will  interest  yourself  in  this  matter,  because  I  feel  certain  that  if  you 
do  so  you  can  see  the  justice  of  this  request. 

Yours,  truly,  F.  W.  Cobn. 

Vice-President  and  General  Manager. 
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Febrcary  22,  1910. 
Hon.  Andrew  J.  Peters, 

House  of  Representatives  J  Washington^  D.  C. 

Dear  Mr.  Peters:  1  have  already  sent  you  certain  official  figures  from  the  railroad 
commissioners*  report  of  Massachusetts  relative  to  the  small  amount  of  freight  or 
express  business  done  by  the  Massachusetts  street  railway  companies.  Those  figures, 
you  may  remember,  showed  that  the  receipts  of  the  companies  in  M^achusetts  from 
the  soiurces  indicated  were  less  than  1  per  cent  of  their  gross  receipts. 

I  have  now  obtained  similar  figures,  oased  on  the  proposed  census  report  relative  to 
street  railways.  These  figures  are  not  authoritative  Census  Department  figiu-es,  nor 
is  that  department  responsible  for  them .  1  nevertheless  believe  that  they  are  approxi- 
mately accurate  and  will  be  substantially  confirmed  by  the  census  report  on  street 
railways  when  issued.  These  figures  relate  to  939  companies,  and  include  not  only 
street  railways,  but  interurban  roads.  The  sources  of  tneir  total  operating  earnings, 
which  amoimt  to  $418,187,858,  are  classified  as  follows: 

Passengers 382, 132, 494 

Chartered  cars 705, 261 

Freight 5, 231, 215 

Mail 646, 575 

Express 1, 560, 802 

Sale  of  electric  current 20, 093, 302 

Miscellaneous  sources 7, 818, 209 

You  will  notice  that  the  receipts  from  freight,  as  distinguished  from  mail  and  express, 
are  but  a  small  fraction  over  1  per  cent  of  the  gross  receipts.  Including  man  ana 
express  with  freight,  the  receipts  from  all  three  sources  are  less  than  2  per  cent  of  the 
gross  receipts. 

The  sale  of  electric  current  is  an  item  of  some  significance  which  may  interest  you. 
Many  of  the  companies  furnishing  street  railway  transportation  are  equally  electric 
light  and  power  companies,  manufacturing  and  selling  electric  current  for  use  in  the 
different  cities  and  towns  in  which  they  also  operate  street  railways.  This  would 
seem  an  additional  reason  for  excluding  street  railways  from  the  proposed  legislation, 
if  the  avoidance  of  further  complications  between  federal  and  state  jurisdiction  ana 
control  is  desired. 

Sincerely,  yours,  Buckley  W.  Warren. 


SHORT  POINTS  RELATING  TO  LEGISLATION  AFFECTING  WATER  ROUTES  AND  ILLUSTRATING 
THE  INTERDEPENDENT  RELATIONS  BETWEEN  FREE  WATERWAYS  AND  FREE  WATER 
ROUTES. 

[Supplement  to  brief  prepared  by  Daniel  H.  Hayne.] 

1.  That  the  tendency  toward  interfering  with  natural,  competitive,  and  economic 
laws,  where  there  are  no  abuses  to  correct,  is  destructful. 

2.  That  natural  and  open  highways  should  be  as  free  to  the  people  as  the  air  they 
breathe. 

3.  That  bound  to  this  principle  are  the  vehicles  of  transportation  using  such  free 
and  open  highways.  It  is  the  God -given  union  of  the  ship  and  her  husband,  one  and 
inseparable,  the  one  dependent  on  the  other  in  giving  theu*  benefits  to  the  people.  If 
left  un trammeled  by  inelastic,  artificial,  narrow  laws,  they  are  the  natural  regulators 
of  rates. 

4.  That  such  water  interests  operate  under  fundamental  natural  laws  without  unfair 
disadvantage  or  friction  and  with  their  evolutions  toward  higher  and  better  standards. 

5.  It  is  not  cheap  transportation,  but  prompt,  efiScient,  and,  above  all,  safe  trans- 
portation which  the  people  demand. 

6.  Opening  the  doors  to  the  possibility  of  unreasonably  cheap  service  presents  the 
same  condition  which  threw  so  many  rail  lines  into  receivers'  hands  ten  years  aeo. 
A  community  unable  to  support  many  competing  parallel  lines  suffers  in  the  end  oy 
the  stru^le  of  weaker  lines  for  existence. 

7.  It  18  impossible  and  beyond  human  power  to  improve  on  nature's  own  way  by 
inelastic  and  often  unwise  laws,  seeking  by  artificial,  drastic,  and  experimental  leg;i8- 
lation  to  deal  with  varjdng  complicatea  future  economic  situations  j^hich  may  arise. 

8.  This  is  in  effect  saying  that  water  transportation  (being  free  of  abuses  and  work- 
ing along  natural  lines  without  artificial  obstruction)  is  surrounded  by  checks  and 
balances  containing  their  own  inherent  corrective  rules. 

9.  The  issue  is  between  evolution  through  nature's  own  laws  as  against  revolution 
through  human  interventions  often  established  in  the  laws  in  great  haste  without  full 
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consideration  as  to  where  they  will  lead,  and,  conflicting  as  they  may  be,  by  patches 
here  and  there  through  demands  of  special  influence. 

10.  The  commerce  laws  were  established  by  the  people  for  their  protection  and  to 
correct  the  then  existing  abuses. 

11.  They  were  not  intended  to  establish  privileges  through  governmental  inter- 
vention at  the  instance  of  any  transportation  or  special  interest. 

12.  They  are  the  laws  of  the  people  and  are  not  aesigned  to  settle  differences  between 
the  carriers  themselves  which  arise  through  inefficient  management  or  through  any 
other  design. 

13.  There  is  no  public  demand  to  hamper  and  blight  the  water  routes — per  contra 
the  definitely  expressed  policy  is  otherwise. 

14.  It  seems  inconceivable  that  there  could  be  any  such  public  demand  without 
public  manifestation;  we  must  then  look  deeper  for  the  cause  of  this  harmful  agitation. 

15.  Where  no  abuses  exist  there  can  be  no  reason  for  regulating  laws,  except  thoee 
developed  by  natural,  healthy,  and  free  competition,  nor  until  the  public  demand  ia 
Unmistakable. 

16.  The  effort  is  constantly  being  made  to  encourage  and  upbuild  the  merchant 
marine,  as  instance  the  enormous  expenditure  for  improving  channels,  which  will 
reach  probably  146,000,000  and  over  per  annum. 

17.  The  work  of  prior  Congresses  sought  means  to  foster  and  upbuild  waterways  and 
water  routes,  and  this  vast  expenditure  is  being  made  with  that  end  solely  in  view. 

18.  Along  other  lines  toward  the  same  ends  witness: 

^A)  The  great  effort  expended  through  the  bureaus  of  navigation. 

(B)  The  conference  of  governors  at  the  instance  of  the  President  of  the  United  States. 

rC)  The  work  of  the  Waterways  Commission. 

(D^  The  work  of  the  commission  seeking  the  conservation  of  national  resources. 

(E)  The  effort,  indorsed  by  the  present  administration,  to  pay  for  the  continuance 
and  uplifting  of  the  merchant  marine  through  the  means  of  subsidy. 

All  of  which  tends  to  illustrate  the  intensive  effort  to  remove  restrictions,  rather  than 
to  add  them,  to  the  great  marine  interest  of  this  country,  which  has  constantly  declined 
through  interfering  laws  and  mistaken  policies  of  the  Government. 

19.  The  present  tendency  in  the  proposed  amendment  is  pregnant  with  peril  and 
tends  to  the  imminent  danger  of  complete  effacement  of  the  independent  water  routes. 

20.  The  time-honored  policies  of  this  Government  are,  through  inadvertence,  in 
danger  of  a  revolutionary  reversal,  ostensibly  in  the  interests  of  the  people,  but  which 
may  be  traced  to  other  activities. 

21.  Water  routes  have  been  sufficiently  harassed  by  attempting  to  include  them  in 
legislation  intending  to  correct  abuses  of  one  class  of  transportation  without  taking 
into  consideration  me  vast  difference  between  the  two  classes  of  transportation,  (a) 
one  being  based  on  artificial,  monopolized,  and  closed  rights  of  wav,  (6)  the  other  on 
natural,  tree,  and  open  highways,  which  does  not  leaa  to  the  abuse  at  which  the 
commerce  acts  are  aimed,  but  rather  toward  correcting  them. 

22.  The  policy  of  the  people  is  to  keep  the  vessel  safe,  but  to  facilitate  her  employ- 
ment. 

23.  To  limit  the  free  field  of  operation  is  such  a  blow  at  the  ancient  and  present 
policy  of  the  people  that  legislation  to  that  end  would  excite  public  amazement. 

24.  It  seems  to  be  the  popular  view  that  any  act  or  amendments  of  the  commerce 
acts  seeking  to  regulate  the  abuses  of  one  branch  of  the  service  (the  land  carriers) 
should  be  kept  free  from  hurtful  embarrassment  of  the  other  class  of  service  (the  water 
carrier),  a  service  vastly  more  compUoated  than  that  by  land. 

25.  Whatever  may  be  the  wisdom  in  the  further  regulation  sought  against  the  land 
carriers,  it  is  our  sense  that  the  water  carriers  should  be  left  untrammeled  by  artificial 
laws  until  the  methods  applied  against  the  land  carriers  pass  beyond  the  experimental 
stage  and  that  any  laws  touching  water  carriers  should  oe  considered  separately  and 
when  all  of  the  intricate  problems  surrounding  the  merchant  marine  may  be  fully, 
leisurely,  and  carefully  investigated. 

SOME  OF  THE  PRINCIPAL  DIFFERENCE.S  BETWEEN  A  COMMON  CARRIER  AND  A  PRIVATE 

CARRIER   BY   WATER. 

Common  carrier  by  water. — ^A  line  or  vessel  operating  between  fixed  termini,  holding 
out  to  take  freight  as  offered.  This  includes  mainly  regular  lines  with  high  standards 
and  a  few  sailing  vessels,  so  situated  as  to  be  possible  to  be  reached  by  legislation. 

Private  carrierlfy  water. — ^A  line  or  vessel  not  having  fixed  termini  and  not  offering 
or  required  to  accept  freight  unless  willing  to  do  so.  This  includes  the  wild  carrier, 
the  tramp  carrier,  tne  charterer  of  hull  and  a  mass  of  sailing  vessels  and  small  boats. 

The  independent  re^lar  water  line  is  one  offering  high-class  service  on  schedule 
with  latest  safety  appliances,  working  imder  a  differential  lower  than  the  rails. 
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Private  water  carrier  may  have  good  or  bad  standards,  may  be  in  business  tor  a 
day  or  more,  elusive  and  intangible,  so  far  as  the  application  of  the  law,  and  is  not 
covered  by  the  commerce  act.  This  class  includes  tne  wild  carrier^  sometimes  des- 
ignated a  **free  lance;''  the  tramp' vessel,  sometimes  designated  ** pirate;"  the  char- 
terer of  a  vessel,  usually  a  common  carrier,  sometimes  with  its  own  motive  power,  at 
other  times  a  bar^e  or  vehicle  in  tow,  the  barge  being  usually  a  private  carrier,  and 
the  towboat  usually  but  not  always  a  common  carrier,  but  bound  only  to  the  char- 
terer and  not  to  the  cargo  or  freight  contracts. 

The  r^ular  water  line  with  the  high-class  service  the  public  demands  having  on 
the  one  side  intensive  rail  competition,  both  on  through  and  on  local  trafBc,  with  the 
ability  of  the  rails  to  o£fer  unreasonably  cheap  rates  at  the  cost  of  rail  interior  business. 

On  the  other  hand,  regular  lines  subjected  to  even  more  serious  competition,  through 
the  private  carriers  named  (not  covered  by  the  act),  and  irresponsible,  weak,  reguuur 
water  lines  pursuing  policy  of  letting  vessels  run  down  with  effect  to  lower  standards  of 
service.  The  rails  nave  their  local  territory  from  which  they  can  demand  sufficient 
to  make  up  for  port  losses.  The  regular  water  line  has  no  strictly  local  business.  It 
is  all  intensively  competitive  with  all  rail  and  also  water. 

Regular  lines  with  standard  high-class  service  must  either  voluntarily  relinquish 
their  position  or  reduce  their  standard  under  an  unequal  struggle  for  existence,  unless 
natural  economic  laws  are  permitted  to  have  their  full  and  uninterrupted  course. 


House  of  Rbpresbntativbs, 
Washington,  February  j?f ,  1910, 
Hon.  James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  Commerce. 

Sir:  Referring  to  H.  R.  3046,  now  before  your  committee,  ''requiring  railroads  and 
other  common  earners  engaged  in  interstate  commerce  to  make  prompt  acknowledg- 
ment and  adjustment  of  claims  for  overcharges  on  freight  and  for  loss  and  injury  to 
same,"  I  respectfully  suggest  that  an  amendment  to  section  3  of  the  bill  after  the  last 
word  ("brought")  in  saioTsection,  as  follows,  would  provide  for  the  jurisdiction  of  caseto 
arising  under  the  act,  to  wit: 

"This  act  shall  not  be  construed  as  excluding  the  exercise  of  a  concurrent  jurisdic- 
tion of  cases  arising  under  the  act  by  the  courts  of  the  several  States." 

I  respectfully  submit  that  if  your  committee  has  a  conviction  that  the  bill  as  thus 
amended  would  be  unconstitutional,  of  course  I  can  not  insist  on  a  favorable  report 
thereon.  But  if  the  committee  should  merely  entertain  a  doubt  of  the  constitution- 
ality, I  ask  that  the  bill  be  favorably  reported,  and  if  the  common  carriers  to  be  affected 
by.  Its  operation  doubt  its  constitutionality  they  can  have  that  question  decided  by 
the  courts  of  the  country,  as  many  other  similar  questions  are. 

If  the  state  court  does  not  have  jurisdiction  of  cases  that  may  arise  under  the  act 
then  but  few,  if  any,  shippers  could  legally  establish  their  claims,  as  the  district 
federal  court  has  no  jurisdiction  of  claims  less  than  $2,000. 

As  to  the  necessity  of  Congress  passing  this  bill  or  a  similar  one,  I  respectfully  call 
the  attention  of  the  committee  to  the  Sequent  and  common  complaints  of  shippers 
of  the  delay  of  common  carriers,  and  more  particularly  of  railroads^  in  settling  clsams 
against  them  for  overcharges  and  for  loss  or  injury  to  property  while  in  their  charge. 
And  especially  do  I  invite  the  attention  of  your  committee  to  opinion  No.  1088  of  the 
Interstate  Commerce  Commission  in  the  case  of  Tyson  &  Jones  Buggy  Company 
against  the  Aberdeen  and  Asheboro  Railway  Company  et  al.^  and  in  whiS  Mr.  Harlan 
rendered  the  opinion,  herewith  forwarded  for  the  imormation  of  the  committee  and 
marked  "Exhibit  A."  As  will  be  seen,  Mr.  Harlan  intimates  that  unless  carriers  will 
do  what  is  fair  and  just  to  the  shippers  Congress  may  be  called  on  to  compel  them  to 
do  so. 

Very  respectfully,        •  Geo.  W.  Gordon. 


Exhibit  A. 

[No.  2785.    Tyson  &  Jones  Bugi?7  Company  v.  Aberdeen  and  Asheboro  Railway  Company  et  al.    Sub- 
mitted September  10, 1909.    Decided  December  7, 1909.] 

1.  Complaint  of  an  overcharge  dismissed,  the  defendants  having  refunded  the  amount, 

but  only  after  formal  complaint  had  been  made  and  copies  served  upon  them. 

2.  Carriers  criticised  for  their  lack  of  prompt  attention  to  plain  overcharge  claims  and 

for  their  delay  in  adjusting  them. 
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G.  M.  Stephen  for  complainant. 

Henry  A.  Page  for  Aberdeen  and  Aebeboro  Railway  Company. 
J.  L.  Eysmans  for  Cumberland  Valley  Railroad  Company. 
Charles  Heebner  for  Philadelphia  and  Reading  Railway  Company. 
Jackson  E.  Reynolds  for  Central  Railroad  Company  of  New  Jersey. 

REPORT  OF  THE  COMMISSION. 

Harlan,  Commissioner: 

Without  entering  into  the  details  of  this  complaint  it  will  suffice  to  say  that,  as  pre- 
sented on  the  pleadings,  it  involves  a  small  overcharge  upon  a  shipment  of  iron  wagon 
axles  made  by  the  complainant  in  November,  1907,  from  Wilkes-Baire,  in  the  State 
of  Pennsylvania,  to  Carthage,  in  the  State  of  North  Carolina.  The  overcharge  resulted 
from  the  inadvertent  collection  at  destination  of  the  fourth-class  instead  of  the  fifth- 
class  rate,  as  required  under  the  published  tariffs  of  the  defendants  for  a  portion  of  the 
haul.  The  complainant,  beine  axlvised  of  the  fact  that  the  fifth-class  rate  was  the  l^al 
rate,  made  demand  upon  the  Aberdeen  and  Asheboro  Railway  Company,  the  deli  venng 
carrier  and  principal  defendant,  for  a  refund  of  the  overchaige.  That  companjr, 
although  it  had  collected  the  charges  on  the  shipment,  apparently  declined  to  investi- 
gate the  matter  at  all,  and  contented  itself  with  referring  the  complainant  to  the  sev- 
eral carriers  back  along  the  route  of  the  movement  to  the  point  of  origin.  After  a  rather 
extensive  but  fruitless  correspondence  in  relation  to  the  matter  the  complainant  called 
it  informally  to  the  attention  of  the  commission.  No  result  followed  from  our  e£Fort8 
to  get  the  serious  attention  of  the  principal  defendant  to  the  complainant's  claim. 
Finally  this  formal  complaint  was  filed,  promptly  after  copies  of  the  complaint  had 
been  served  upon  the  defendants  and  they  had  thus  been  put  in  a  position  where  they 
were  compelled  to  look  into  the  matter  it  was  ascertained  that  the  complainant's  con- 
tention was  well  founded  and  the  amoimt  of  the  overchaige  was  at  once  refunded. 

In  moving  the  dismissal  of  its  petition  the  complainant  advises  us  that  it  has  a  num- 
ber of  such  claims  still  pending  with  various  carriers,  the  settlement  of  which  it  has 
been  unable  to  secure  notwithstanding  its  earnest  eitorts  in  that  behalf,  and  it  asks 
that  some  action  be  taken  b^  the  commission  in  order  that  shippers  may  secure  more 
prompt  adjustment  by  earners  of  overcharge  claims.  An  order  will  be  entered  dis- 
missing the  complaint  upon  motion  of  the  complainant;  but  we  think  the  time  has 
come  ror  some  comments  by  the  commission  in  relation  to  the  practice  of  carriers  in 
such  matters. 

From  shippers  in  all  parts  of  the  country,  and  from  local  traffic  associations  which 
are  making  earnest  efforts  on  fair  and  reasonable  lines  to  secure  a  reform  in  the  prac- 
tices of  carriers  in  this  regard^  many  complaints  have  been  received  during  the  past 
year  of  the  inattention  of  earners  to  plain  overcharge  claims  and  of  their  delay  in  ad- 
justing them.  And  a  siurvey  of  these  complaints  has  led  us  to  the  conclusion  tnat  this 
practice,  or  rather  lack  of  practice,  among  carriers  is  open  to  severe  criticism. 

A  substantial  portion  of  the  time  and  labor  of  this  commission  is  given  to  the  effort 
to  secure,  through  informal  correspondence,  the  settlement  of  claims  of  this  char- 
acter, and  it  is  a  burden  from  which  we  ought  to  be  relieved  by  carriers.  On  the 
other  hand,  from  the  shippers'  point  of  view,  nothing  in  connection  with  transpor- 
tation is  more  vexing  ana  uritating  than  the  labor  and  delay  incident  to  the  follow- 
ing up  of  an  overcharge  claim  and  securing  its  repayment.  WTien  an  undercharge 
occurs  it  is  promptly  discovered  by  the  accounting  departments  of  carriers  when 
revising  the  billing,  and  demand  is  at  once  made  on  the  snipper  for  payment.  With 
equal  mcility  overcharges  are  also  detected  by  accounting  officers.  But  from  the 
complaints  that  reach  us  it  seems  to  be  the  duty  of  no  one  in  the  interior  organiza- 
tion of  many  carriers  to  see  that  the  amount  is  refunded  to  the  shipper.  And  when 
an  overcharge  is  detected  by  a  shipper  himself,  he  is  able  in  the  great  majority  of  cases, 
if  we  may  form  conclusions  from  tne  numerous  complaints  now  before  us,  to  secure 
its  repayment  only  after  his  patience  has  been  sorely  tried  by  the  effort  and  delay 
requirea  in  order  to  secure  serious  attention  to  his  demand. 

Without  wishing  to  be  understood  as  expressing  the  view  that  this  loose  practice 
with  respect  to  overcharge  claims  is  characteristic  of  all  interstate  carriers,  it  is  never- 
theless so  common  as  to  justify  some  attention  by  the  commission.  Apparently  it  is 
not  understood  as  fully  as  it  should  be,  by  railrcwwi  officials  charged  witn  the  adjust- 
ment of  such  matters,  that  the  retention  by  a  carrier  of  an  overcharge  not  only  has  all 
the  effects  of  an  unjust  discrimination  against  the  shipper  from  whom  the  excess  has 
been  demanded,  but  leaves  the  transportation  transaction  in  an  unlawful  condition, 
both  under  the  act  to  regulate  commerce  and  under  the  Elkins  Act,  imtil  the  over- 
charge has  been  adjusted.  We  are  advised  that  the  delay  in  making  repayment  is 
frequently  due,  not  to  the  failure  to  discover  the  overcharge,  but  to  the  efforts  of  the 
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delivering  carrier  to  ascertain  before  making  the  refund  to  the  shipper  which  carrier 
participating  in  the  movement  is  responsible.  This  is  not  a  proper  practice.  The 
shipper  is  entitled  to  repayment  from  the  carrier  that  has  collected  the  freight  chaiges 
as  soon  as  it  appears  that  an  overcharge  has  in  fact  been  made.  When  the  refimd  has 
been  made  it  is  then  that  carrier's  duty  to  see  which  of  the  carriers  that  participated  in 
the  movement  is  responsible  and  charge  it  accordingly.  When  the  overcharge  has 
been  discovered  it  should  immediately  be  repaid  by  the  carrier  that  collected  the 
charges,  and  this  should  be  done  whether  a  demand  has  been  presented  by  the  shipper 
or  not. 

We  well  understand  that  the  adjustment  of  claims  is  a  matter  that  requires  time 
and  that  they  can  not  safely  be  paid  until  after  the  facts  have  been  fully  investigated. 
But  in  our  judgment  the  claims  offices  of  carriers  should  be  so  organized  as  to  enable 
them  to  dispose  of  all  overchaiRe  claims  within  thirty  days,  except  those  of  unusual 
or  special  character,  and  such  claims  ought  to  be  disposed  oi  within  sixty  days  at  the 
utmost.  We  refer  now  to  plain  overcharge  cases.  The  phrase  *' overcharge"  as 
used  by  the  commission  emoraces  only  cases  where  carriers  have  demanded 'and 
received  a  rate  in  excess  of  the  published  rate.  We  do  not  use  that  phrase  in  referring 
to  cases  where  the  publi  hed  rate  has  been  collected  but  is  alleged  on  one  ground 
or  another  to  be  an  exceenve  rate.  As  to  the  latter  class  of  claims,  many  of  which 
are  adjusted  informally  by  the  commission,  it  seems  to  us  that  the  complaints  of 
shippers  ought  to  be  mvestigated  and  put  before  us  for  disposition  withm  ninety 
days  in  the  mat  majority  of  cases. 

The  amended  act  to  regulate  commerce  gives  the  commission  no  authority  to  estab- 
lish any  limit  of  time  for  the  adjustment  of  claims  or  any  authority  to  discipline 
carriers  that  are  not  attentive  to  their  plain  duty  in  such  matters.  The  adjust- 
ment of  claims,  however,  is  a  matter  which  the  carriers  themselves,  in  good  faith 
to  the  shipping  public,  ought  to  take  hold  of  so  as  to  reach  results  within  a 
reasonable  time;  and  we  shall  expect  the  cordial  cooperation  of  all  carriers  in  our 
request  that  their  claims  departments  be  so  oiiganized  as  to  give  more  prompt  results, 
to  the  end  that  all  occasion  for  the  well-founded  complaints  that  shippers  now  make 
may  be  removed.  Carriers  owe  it  to  themselves  not  to  put  the  commission  under 
the  necessity  of  calling  this  matter  to  the  attention  of  the  Congress  and  asking  for 
power  to  compel  them  to  do  what,  in  their  own  interest  and  in  laimess  to  shippers, 
should  be  done  on  their  own  initiative. 

(Order.  At  a  general  session  of  the  Interstate  Commerce  Commission,  held  at  its  ofllce  in  Washington, 
D.  C,  on  the  7th  day  of  December,  A.  D.  1909.  Present:  Martin  A.  Knapp,  Jud.<H>n  C.  Clements,  Charles 
A.  Prouty,  Francis  M.  Cockrell,  Franklin  K.  Lane,  Edgar  E.  Clark,  James  S.  Harlan,  commissioners. 
No.  2786.    Tjrson  6i  Jones  Bug^  Company  v.  Aberdeen  and  Asheboro  Railway  Company  et  al.] 

Upon  consideration  of  the  record  in  the  above-entitled  case  and  complainant's 
appucation  to  dismiss,  from  which  it  appears  that  the  claim  involved  in  the  complaint 
was  for  reparation  in  the  sum  of  20  cents,  resulting  from  the  collection  of  the  fourth- 
class  rate  on  the  shipment  covered  by  the  complaint,  when  in  fact  a  fifth-class  rate 
was  applicable  thereto;  that  upon  the  filing  of  the  complaint  and  service  of  the  answer, 
the  Southern  Railway  Company,  one  of  the  intermediate  carriers  participatiiig  in  the 
traffic  in  question,  paid  to  complainant  the  amount  of  said  overcharge  in  satisfaction 
of  said  complaint;  therefore 

It  is  ordered y  That  the  complaint  in  the  above-entitled  case  be,  and  it  is  hereby, 
dismissed. 


Washington,  D.  C,  February  23,  1910. 
Hon.  James  R.  Mann, 

Chairman  Committee  on  Interstate  and  Foreign  Commercej^ 

House  oj  Representatives,  Washington,  D.  C. 

Dear  Sir:  In  response  to  your  oral  suggestion  of  yesterday  I  beg  leave  to  make  the 
following  recommendations,  addressing  myself  to  committee  print  H.  R.  17536: 

Section  8.  In  my  opinion,  unless  provision  is  made  for  reparation  to  shippers  of  the 
losses  incurred  by  reason  of  misstatements  of  rates,  shippers  will  not  fumisn  informa- 
tion a^inst  railroad  officials  or  employees.  To  give  tnis  section  practical  effect,  in 
my  opmion  it  is  necessary  that  provision  be  made  that  shippers  may  be  reimbursed  by 
order  of  the  commission. 

Section  9.  I  would  respectfully  call  your  attention  to  the  fact  that  no  penalty  is 
provided  in  case  of  failure  of  the  railways  to  route  as  per  shipper's  instructions.  It 
seems  to  be  necessary,  in  order  to  make  this  section  enective,  that  a  fine  should  be 
imposed  upon  the  carrier  failing  to  follow  shipper's  instructions. 
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Section  12.  In  my  opinion  it  ia  of  vital  importance  that  the  provisions  of  this  sec- 
tion should  be  made  to  apply  to  competing  water  carriers  as  well  as  to  competing 
railroads.  It  is,  if  possible,  even  more  important  that  railroads  be  prevented  frtaxi 
controlling  their  competitors  on  the  water  than  those  on  the  land,  and  the  ^wing 
tendency  of  railroads,  through  the  ownership  or  control  of  their  water  competitors,  to 
raise  the  rates  of  the  latter  up  to  the  level  of  the  rail  rates  is  destructive  of  the  advan- 
tages otherwise  inherent  to  cities  located  on  navigable  waters.  A  striking  example  of 
this  tendency  is  found  in  the  situation  to-day  existing  as  regards  the  transportation  of 
package  freight  between  Chicago  and  Buffalo.  (See  report  of  the  Chicago  Harbor 
Commission,  March,  1909.^ 

Referring  to  section  4  ot  the  act  to  regulate  commerce  as  at  present  in  force,  in  my 
opinion  the  words  "under  substantially  similar  circumstances  and  conditions"  should 
be  eliminated,  inasmuch  as  the  proviso  in  this  section  very  properly  places  in  the 
commission's  hands  the  determination  of  what  constitutes  exceptional  circumstances 
and  conditions  justifying  the  lower  chaige  for  the  longer  haul. 

Respectfully  submitt^. 

Wm.  R.  Wheeler, 

Manager  Traffic  Bureau  qf  the 

Merchants^  Exchange  of  San  Praneueo. 

() 
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Section  4,  amendment 1249 

H.R.  17536 369,669,768 

H.  R.  17536— 

Section  7 451,538,782,822 

Effect 1198,1223 

Sections 371,800,1317 

Section  8, — meaning — extent  of  application 382 

Section  9 1089,1156,1104,1277,1317 

Section  12 802, 820, 1227, 1277, 1318 

Section  13 612,802,1278 

Sections  14,  15,  16 612 

Page  15,  lines  1-13 520 

Page  17 ,  line  22 831 

Page  17,  line  12,  to  page  18,  line  9 437 

Page  18,  lines  10-23 i 463,833,1113 

Page  18,  lines  24  and  25;  page  19,  lines  1-7 1245 

Pag:el9 415 

Attitude  of  Interstate  Commerce  Commission 1173 

Interurban  roads 1027 

Memorandum  of  Mr.  Knapp  regarding 1189 

Page  1,  review  of  Jnterstate  Commerce  Commission  orders  authorized. .      591 

H.R.  19041 839-906,1056-1088 

H.  R.  21232,  pages  20,  21,  and  22 1185 

Blocking: 

Cost  of 142 

Expensive  framework,  not  usually  returned 142 

Fine  machinery  requires  skilled  labor 155 

Labor  skilled  for,  hard  to  obtain 134 

Machinery,  etc 30 

Machinery,  etc.j  skill  required 151 

Plate  glass  requires  skilled  labor 155 

Required  as  part  of  *  *  transportation  " 82 

Railroad  would  have  to  depend  on  unskilled  labor 155 

Skilled  labor  required 134 

Skill  required  frequently  of  high  degree 143 

Used  by  consignee 151 

Boiler: 

Accidents — 

Causes  of 291 

Nature  and  number  of 290 

In  New  York,  number  and  cause  of 315 
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Boiler — Continued.  Page, 

Appliances  on,  differ  according  to  water  conditions 296 

Arch  tube,  what  is 344 

Bad  service  condition  precedes  dangerous  condition 297 

Baldwin  Locomotive  Works  make  only  on  order 319 

Built  by  Baldwin  Locomotive  Works,  inspected  by  road  ordering  it 314 

Building,  specifications 317 

Condition  of,  no  report  to  I.  C.  C 267 

Crown-sheet  accidents  do  not  always  follow  burning 350 

Desi^,  how  made 321 

Details  of  construction 356 

Equipment  required 262 

Explosions — 

Causes  of 299, 326 

Danger  to  others  than  crew 353 

Data  from  various  railroads 292-294 

Due  to  low  water 336 

Due  to  low  water,  inspection  will  not  prevent 343 

Due  to  negligence 274 

None  due  to  improper  spacing  of  tubes 324 

None  due  to  latent  defect  on  Pennsylvania  Railroad 299 

On  Chicago,  Milwaukee  and  St.  Pam  Railroad;  kind  and  causes 341 

On  Louisville  and  Nashville  Railroad 265 

Other  cases  of 344 

Factor  of  safety 298, 317 

Flue  failiu-es  due  to 344 

Flue  inspection  will  not  discover  pitted  flue 345 

Flue,  leaks  from  not  dangerous 345 

Flue,  life  of 344 

Flues 304 

Flues,  number  of 324 

Flues  and  pipes,  size  and  spacing 324, 328 

Fusible  plug 330 

Can  not  be  relied  on 324,326 

Described,  and  purpose,  dangers  of 302 

Not  used  except  when  ordered 324 

Obsolete 268 

Required  in  Massachusetts 324 

Gauge  cock  shows  height  of  water 264 

Hydrostatic  test 265,266 

Does  not  unduly  weaken *. 298 

How  often  made • 297, 309 

Made  after  repairs 310 

Injector,  no  automatic 349 

Inspection — 

Bills 261 

Origin  of 346 

By  competent  men  only  way  to  determine  safety 266 

By  Government,  not  safe  to  rely  on 346 

By  Government,  would  not  prevent  explosions 312 

Care  used  on  roads 312 

Cost  of,  as  required  by  bill 270, 273 

Continuous 296 

Daily  reports  by  engineer 296, 332 

Dail^  report  blank 307 

Engine  ordered  to  shop,  not  sent  out  with  train  on  L.  A  N 275 

How  often  made 271 

Inside  inspected  when  tubes  removed — rule 304 

Laws  do  not  relieve  railroad  from  responsibility 297 

Manner  of,  how  often 266 

Monthly,  character  of 276 

No  complaint  on  C,  M.  &  St.  P 352 

No  complaint  by  engineers  as  to 345 

No  demand  for  additional 307 

Number  of,  not  increased  by  N.  Y.  law 340 

On  C,  M.  &  St.  P 351-362 

On  N .  Y.  Central 332 
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Boiler — Continued.  ^H^ 
Inspection^)ontinued . 

OnR.  I.  R.  R 350 

Present  and  proposed,  compared 333 

Present  svstem  best 276 

Record  of  tests 366 

Regnirements  of  bill  falls  short  of  present  practice 316 

Rulesof  A.,T.  AS.  F 359 

Rules  of  Pa.  R.  R.  Co 297, 305 

Rules  similar  to  Pa.  R.  R.  rules 305 

Rules  reauire  one  on  outside  and  one  on  inside  during  test 298 

Several  classes  of  inspectors 275 

Should*be  by  those  responsible  for  dama^ 301 

Superficial  evidently  contemplated  by  biU 334,336 

Time  required 269, 270, 333 

Test  of  materials ,  rules  for 354 

When  necessary 269 

Will  not  prevent  explosion  from  low  water 301 

Would  be  made  by  railroad 346 

Inspectors: 

Appointed  from  boiler  makers 339 

Appointed,  how 337, 339 

Engineer  not  qualified 336 

Experience  of  four  years  not  competent  to  discharge  duties  under  bill . .  300 

Experience  required  in  bill  not  sufficient 331 

In  New  York 339 

New  York  laws,  reports 340 

No  state  inspectors  in  New  York 340 

Number  on  Pa .  R .  R 311 

Number  on  N.  Y.  C.  in  New  York 333 

Number  required  by  bill 335 

OnL.  &N.R.  R 330 

Qualifications  necessary 300, 331, 334 

Qualifications  required  underbill 351 

Traveling  experts 336 

Wages  of 336 

Low-water  puges,  meaning  not  clear 331 

Low-water  indicator,  what  is 268, 325, 349 

Impracticable 351 

Low  water,  reasons  for,  given 342 

Material  and  construction 267 

Material  used  in,  how  tested 298 

Method  of  building,  tests  made 308 

Model  explained 327 

Pipes  to  tender,  either  side  large  enough 325 

Plates- 
Bill  requires  tensile  strain  stamped  on,  not  sufficient 317 

Elements  of  suitability 317 

How  made  and  tested 321 

Inspection,  by  L.  &  N 330 

Marked  and  record  kept 309 

Marking  of,  no  value — record  of  all  sheets  kept 269 

Marking  strength  on 303 

Specifications  furnished  rolling  mills 316 

Stamping  as  required  liable  to  injure 317 

Tests  made 308, 316 

Test  piece  from  each  plate 311 

Various  tests  made  and  records  kept 303 

Prescribing  equipment  when  ordinary 263 

Pressure  of,  against  water  glass 263 

Records  of  material,  etc.,  kept 321 

Safety  valves,  spring  seated — more  than  one 326 

Scale  or  coating  not  cause  of  explosion 302, 351 

Specifications,  always  built  from 319 

Specifications  do  not  vary  much 320 

Specifications  for 357 

Specifications  of  American  Locomotive  Company  for 322 

Specifications  not  always  fumi^ed  with  order 319 
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Boiler — Continued.  P«««- 
Stay  bolt- 
Hammer  test 332 

How  riveted 310 

Replacing,  does  not  weaken 320 

Specifications  for  iron 359 

Tests  of,  and  repairs 310 

Test  of ,  how  often , 303 

Steam  gauge — 

Necessary^  purpose 325 

No  explosion  from  defective 325 

Strength  of,  depends  on  what 317 

Strength  of,  about  same •. 320 

Terms  of  bill  below  present  practice 323 

Testing,  how  done 3^ 

Water,  4  inches  will  last  ten  minutes 327 

Washing  out — 

How  often  done 302,332,344 

Rules  for,  on  A.,  T.  &  S.  F.  Ry 3€0 

Water  glass 330 

Accidents  from 304 

As  cause  of  injury,  dangerous 263 

Bottom  of,  4  inches  above  crown  sheet 327 

Can  not  tell  if  glass  was  correct  at  time  of  explosion 339 

Dangerous ^ 319 

In  bad  condition 318 

Liable  to  mislead '. 337,350 

Number  of  boilers  made  with 318 

Put  on 324 

Unnecessary  and  dangerous 291 

Unreliable 262 

Used  on  C,  M.  &  St.  P.,  benefit  doubtful 353 

Used  on  Pa.  R.  R.,  kind 304 

Water  in,  above  crown  sheet 299 

Bonds: 

Collateral  for  short-term  notes,  sale  of 670 

Limitation  of 819 

New  York  City  surface  roads,  issue  by 817 

Of  railroads  held  by  express  companies 669 

Sale  of,  when  used  as  collateral  for  notes 670 

See  Stocks  and  bonds. 

Boswell,  Lewis  B.,  Quincy  freight  bureau 522-536 

Bower,  Wm.  H 28^290 

Box  cars.    See  Cars. 

Bradfield,  G.  P.,  N.  Y.  C 898-900 

Bronson,  Leonard 63-71,160,167 

Letter  from 1248 

Brown,  A.  E.,  L.  &  N.  R.  R 330-331 

Bush,  D.  L.,  C.  M.  <feSt.  P 105^-1064 

Butler,  Rush  C 583-603 

Byrne,  James,  statement  of 612-642, 669-674 

C. 

Calder,  Wm.  M 54,  63, 167, 259, 265, 266, 647, 649, 651, 654, 655, 799. 817 

Calkins,  R.  L.,  New  York  Central 916-928 

Campbell,  B.  A 234-236 

Campbell,  S.  W 947-949 

Canadian  roads,  members  of  A.  M.  B.  C.  Association 142 

Capacity  of  cars 30 

Capacity  of  car  increased  by  stakes 18 

Capacity  of  flat  or  gondola  car  increased  by  stakes 18 

Capital  of  railroad,  effect  on  rates 807, 808 

Capital,  majority  of  stockholders  can  not  compel  minority  to  put  in  new 672 

Capitalization: 

Knowledge  of,  to  fix  rates 634 

Of  express  companies 668 

Limitation  of 930 
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Car:  Page. 

Capacity  increased  by  car  stakes 18 

Coke  rack  furnished 18 

Convenience  of  open  and  closed 22 

Flat,  can  not  be  used  till  staked 91 

Flat  or  gondola,  load 18 

Gasoline  motor,  described 238 

Gondola,  cost  of 37 

Grain  doors : 18 

Is  package  in  carload  rates 64 

Load,  saving  to  shipper  and  consi^ee 154 

One  type  not  adapted  to  all  conditions 89 

Open,  produces  greater  income 97 

Pockets,  number  of 26 

Rate  for  box  and  gondola,  same 28 

Request  for,  so  equipped  that  it  can  be  loaded  without  additional  expense 

unreasonable 124 

Service 502 

Special-built  coal 18 

Stakes 1248 

Stakes.    See  Stakes. 

Stake  bill 17 

Stakes- 
Cost  of,  under  M.  C.  R.  rules 18 

Increase  capacity 18 

Master  car  builders'  requirements  not  uniform 18 

Supply  as  affected  by  through  routes 834 

Who  unloads 98 

Care  bv  railroad,  if  stakes  furnished  by  them 51 

Carr,  Mr 25 

Can-j  Lewis  E 75-106 

Carrier: 

And  shipper,  agreement  between,  as  to  stakes,  etc 83 

Claims  ^inst,  adjustment 741 

Classification  of,  character  of  motive  power  not  proper 1049 

Competition^  extent  of 774 

Control  by  simple  machine 783 

Duty  to  furnish  stakes,  etc 82 

General  interchange  oi  business^  requiring 499 

Liabilities  for  damages  beyond  initial  line 716 

Responsibility,  when  begins 93 

Should  be  required  to  quote  correct  rate 509 

Estopped  in  action  on  branch  line 686 

Cars: 

Advantage  of  flat  over  gondola 149 

Box,  cheaper  to  ship  in 53 

Box,  lumber  shipped  in 29 

Capacity 30 

Commodities  on  flat  or  gondola,  must  be  fastened 17 

Cost  of  loading 32, 33 

Cost  of  loading — comparative 97, 98 

Different  rates  for  box  and  flat 67 

Different  rates  on,  hardship 72 

Distribution  of 65 

.   Ease  of  unloading  different  kinds 72 

Equipment  of 57 

Exchange  between  interurban  and  steam  roads 1032 

Exchange  of,  as  affected  by  right  of  shipper  to  route 430 

Failure  to  furnish  claims  for 924 

Flat  and  mndola,  number  used  in  lumber  shipments 96 

Flat,  cost  less  than  box 70 

Flat,  use  of,  for  return  loads 125 

For  commodities,  except  lumber,  fully  equipped 53 

Foreign,  returned  to  road  owning 555 

Interchange  of 1012 

Interchai^  of,  refusal,  affects 497 

In  train,  small  increase 364 
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Care — Continued.  P**** 

Kind  preferred 73 

Kind  used  to  carry  lumber 89 

Kind  used  in  shipping  cypress 58 

Kind  received  on  order 30 

Kind  wanted  not  usually  designated.. '. 33 

Kinds,  proportion 148 

Loads  of 69 

Loading,  which  is  easier 124 

Mostly  loaded  far  from  stations 

Not  conforming  to  M.  C.  B.  rules  rejected 147 

Not  properly  loaded  refused 153 

Number  in  train 237 

N  umber  of  flat  and  gondola 96 

Number  of 35,36 

Of  intenu-ban  railroad,  character  of 1031 

Open,  additional  cost  to  ship  in 33 

Open,  advantage  of 31 

Open,  necessary  for  certain  material 23 

Open,  should  be  equipped  with  stakes 33 

Open,  used  for  freight  other  than  lumber 141 

Open,  empty,  movement  justifies  higher  rate  thereon 139 

Preference  of  lumber  shippers 140 

Preference  in  loading  open  or  closed 23 

Proportion  of  increase 125 

Proportion  of  box  increased 99 

Proportion  of  open 140 

Ready  to  move  when  properly  staked  or  blocked  under  general  practice. . .  164 

Refusal  to  accept  by  connectmg  line  when  no  joint  rate  establisned 490 

Refusal  of,  under  M.  C.  B.  rules 66 

Rejected  if  do  not  meet  M.  C.  B.  rules 90 

Return  loads 98,102 

Shipper's  preference  in 51 

Should  be  equipped  to  load 66 

Special,  for  certam  freights 156 

Specially  eciuipped 126 

Tank,  furnished  by  railroad.  Interstate  Commerce  Commission  should  have 

power  to  require 1246 

Through  movement  of,  required;  effect 1166 

Use  of  returning ^ 40 

Which  kind  is  more  profitable 106 

Which  more  profitable 98 

Cass,  Lewis  S.,  Waterloo,  Cedar  Rapids  and  Northern  Railway 1027-1042 

Cedar  Rapids  Commercial  Club,  resolutions  of 1296 

Certificate  of  convenience  and  necessity 581 

Chairman.    {See  Mann,  J.  R.) 

Chicap),  Burlington  and  Quincy  Railway,  refusal  of  cars  of  other  lines 1036 

Circuit  courts,  uniformity  in 933 

Citrus  fruit  case,  200  U.  S.,  536 561 

Claims: 

Amount  of 924 

Departments,  number  of  men  in 925 

For  failure  to  furnish  cars 924 

For  overcharge,  power  of  Congress  to  make  penalty  for  nonpayment 911 

In  intrastate  traffic,  power  of  Congress 907 

Opinion  of  Interstate  Commerce  Commission  in  Buggy  Company  v.  Rail- 
road   742 

Payment  of,  when  responsibility  for  damage  not  fixed 921 

Power  of  ('ongress  as  to  suits  in  state  courts 744 

Prompt  adjustment  of,  by  carriers 741 

Provisions  of  bill  not  limited  to  interstate  traflSc 744 

Settlement  of 1315 

Settlement  of,  for  overcharges 373 

What  bill  requires  of  carriers 742 

Claims  against  carrier: 

Adjustment  between  railroad,  process 917 

Authoritv  from  Interstate  Commerce  Commission  to  pay 918 

Bill  not  limited  to  overcharges 912 
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Bill  not  limited  to  interstate  traffic 907 

Delay  in  payment,  causes .' 925 

Effect  of  provisions  on  present  law 915 

For  damages  on  another  line 919 

For  freight  under  fraudulent  bill  of  lading 922 

Not  paid  without  production  of  bill  of  lading 920 

On  tnrough  shipment,  where  filed 919 

Paid  more  promptly 922 

Payment  by  initial  carrier 913 

Penalty  for  nonpayment  class  legislation 90S 

Power  of  claim  a«;ent  to  settle 917 

Trooi  of.  should  be  filed  with  railroad 913 

Railroaos  have  no  proof — printed  instructions 926 

Settlements  between  railroads,  when  and  how 921 

Subject  before  Interstate  Commerce  Commission 914 

Time  limit  impracticable 914 

Clark,  Commissioner,  opinion  referred  to 66 

Classification: 

Change  of,  changes  rate 463 

Exceptions,  large  number  of,  indicate  high  class  rates 460 

Exceptions,  reason  for 461 

Not  uniform 461 

One  uniform,  for  entire  country;  difficulties • 462 

Power  in  Interstate  Commerce  Commission  to  supervise,  no  restriction  on 

commodity  rates 

Power  of  Interstate  Commerce  Commission  as  to 459 

Uniformity  desired 459 

aements,  Judson  C 1250-1271,1278-1294 

Clyde  Line 1130 

Coen,  F.  W.,  general  manager  of  Lake  Shore  Electric  Railway  Co.,  letter  from. .  1312 

Cole,  F.  J.,  American  Locomotive  Co 321-327 

Collateral: 

Bill  lading  as 643 

Bonds  us^  as,  for  short-term  notes 670 

Notice  of  sale 670 

Combination  compulsory 805 

Commerce  court 1013, 1295 

Benefits 574,1258 

Benefit  doubtful 1011 

Business  before,  extent  of 1253 

Changes  in  judges 1016 

.Determine  case  from  facts  proven 933 

Fitness  of  judges 601 

Grosscup  plan 773 

Harmful 930 

Judges- 
Appointment  for  life  by  President 1252 

Change  not  desirable 771 

How  appointed 770,1228 

How  selected 1251 

Manner  of  appointment 1173 

Now  informed  on  commerce  questions 574 

Objections  to  proposed  plan 771 

Qualifications  of 771 

Should  be  experts 772 

Term  for  life 773 

Jurisdiction 601,772,1230,1238,1257 

As  to  orders  of  Interstate  Commerce  ConmiisBion 1017 

In  cases  based  on  state  rates 1260 

Limited  to  what 1226 

Limited  to  suits  by  carriers 932 

State  rate^ 931 

Should  be  clearly  defined 1250 

What  should  be 1173 

Litigation  in  large  centers 574 

Necessity  for  securing  uniformity 600 
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Commerce  court— Continued.  p*k«- 

Not  experts 932 

Order  of  Interstate  Commerce  Commission,  power  to  stay 1174 

Probably  needed 769 

Recommended  by  Interstate  Commerce  Commission,  why 1225 

Suspend  order,  number  of  judges  to 602 

Uniformity  in  decisions 575 

Will  expedite  final  decision 1258 

Work  growing  out  of  section  12,  17536 1227 

Would  give  uniorfmity 770 

Would  not  expedite  final  disposition 933 

Commercial  travelers: 

Samples  not  personal  baggage 951 

No  aiscrimination  against  baggage  of 974 

Committee  on  Judiciary: 

Report  on  H.  R.  11784,  Fifty-ninth  Congress,  first  session 746 

Committee  to  select  stakes,  who  composed 86 

Commodities  clause,  amendment  of,  discussed 1203 

Commodities: 

Dealing  of  express  company  in,  transported 178 

On  flat  or  gondola  cars,  fastened 17 

Competing,  every  carrier  is 804 

Competing  lines: 

Determination  of  what  are,  sources  of  litigation 1256 

What  are 1180 

Competing  road,  what  is 815 

Competition: 

Determines  rate 821 

Economic  waste 779 

Every  road  is,  with  every  other 815 

Extent  of , 774 

Not  lessened  by  rate  agreement 781 

Complaint: 

Now  necessary  for  Interstate  Commerce  Commission  to  inquire  as  to  reason- 
ableness   10 

Now  required  before  investigation 4 

Of  express  rates 178 

Conboy,  Martin 961-969,1009-1010 

Conflict,  17536,  page  13,  line  17,  with  section  6 795 

Conflict  of  laws: 

Effect  of  Harter  Act  on  liability  of  water  line  under  Hepburn  Act 1124, 1126 

Hepburn  law  as  to  liability  of  initial  carrier,  and  mantime  law  of  sacrifice 

oipart  of  cargo 1120 

Stocks  and  bonds 638 

Congress: 

Tower 720 

As  to  bill  of  lading 666,712,722,728 

As  to  claims  enforceable  in  state  courts 744 

Constitutional 805 

In  intrastate  traffic 907 

Overraiboad 1310 

To  make  penalty  for  nonpayment  of  overcharge 911 

To  regulate  stock  and  bona  issue  of  railroad 1089-1092 

To  regulate  water  line 1167 

Select  committee  of,  report  on  water  lines 1159 

Consignment  in  transit 434 

Stock,  amount  permitted 638 

Of  interurban  roads  should  be  permitted 1277 

Of  railroad.    See  Reorganization. 

Constitutional  bill  of  lading 666 

Construction  of  new  road,  restriction  on 581 

Contract,  existing: 

Effect  of  provision  against 621 

Express  company  with  railroad  company 668 

Freedom  of 720 

Law  impairing  effect 621 

No  impairment  of 620 

Should  not  control  of  be  given  Interstate  Commerce  Commission 622 
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Control  of  railroad,  simple  machinery 783 

Corporation,  federstl 816 

Cost,  additional,  to  ship  in  open  car 33 

Cost  of— 

Car  stakes.    See  Stakes. 

Handling  lumber  in  flat  car  less  than  in  box 70 

Loading  cars 97-98 

Stakes 26,135 

Stakes  not  included  in  price  of  lumber 51 

Staking  and  blocking  to  road 151, 152 

Stakes,  can  it  be  fixed  by  local  agent 104 

Cotton  buyer,  how  money  obtained  from  banks 653 

Counsel  for  complainant  necessary  to  avoid  ex  parte  hearing 10, 11 

Court,  power  to  determine  whether  rate  is  connscatory 587 

Cowan,  S.  H.: 

Brief  of 928-946 

Letter  from 1243 

Crafts,  P.  P.,  views  of 611 

Craijj,  George  F 30-67 

Crating,  is  staking. 69 

Crawford,  D.  F.,  Pa.  R.  R 296-308 

Crew: 

Circular  of  railroad  concerning 202 

Cost  of  additional  man  required  by  bill 187 

Duties  of  extra  men  on  passenger  trains 245 

Duties  performed  by  extra  man  on  Erie  trains  under  Indiana  law 207 

Duties  well  defined 248 

Extra  man — 

Additional  expene^  with  returns 365 

Cost  of ,  on  M .  A  0 363, 366 

Cost  of 368 

Could  not  ride  in  oil-burning  engine 236 

Doea  not  promote  safety 363 

Difficulties  en  route , 365 

Required,  difficult  to  obtain 365 

No  duties 366 

No  necessity  for  with  present  safety  equipment 367 

No  demand  for  by  men  on  New  Haven  Hailroad 368 

Nothing  to  do 248 

Now  used  on  local  trains 365 

Result**  in  divided  responsibility 364 

Where  ride 368 

Will  not  prevent  accidents 364, 366, 369 

With  present  safetv  appliances,  no  work  for 365 

Requirement  woufd  limit  number  of  bars  on  local  trains 366 

Extracts  from  state  lawH 215-217 

Increase — 

Additional  man  would  have  to  ride  in  engine  or  caboose 235 

Cost  of,  on  Central  of  Georgia 248 

CoHtof,  on  Pa.  R.  R 250 

Cost  of,  statement  of  Pa.  R.  R 252 

Cost  of,  summary  of  railroad  reports 218 

Cost  of 196 

•  Expense  on  L.  S.  &  M.  S 239 

How  discipline  affected  by 243 

Does  not  prevent  accidents 240 

Effect  of  presence  of  additional  man,  expressions  of  various  railroad 

officials 221 

Extra  man  will  not  ride  out  on  train 241 

Extra  man  might  be  of  use  sometimes 246 

In  running  down  mountains 188 

Increases  possibility  of  personal  injury 248 

Means  man  not  needed  in  dangerous  position 192 

No  necessity  for,  on  Pennsylvania 250 

No  request  for,  by  men 247 

23738—10 2 
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Increase — Continued . 

No  use  for  additional  man 234, 235 

No  request  for,  on  C.  of  Ga 250 

No  use  for  extra  man 240 

Not  asked  by  trainmen 199 

Number  of  additional  men  required  on  Pa.  R.  R 255 

Objections  to,  on  Pa.  R.  R 255 

Objections  of  railroads 202 

Question  of  discipline  main  objection 239 

Request  for  by  men 242 

Tend  to  divide  responsibility  and  cause  accident 240 

Under  bill  additional  men  difficult  to  obtain 201 

Unnecessary  because  of  safety  appliances  furnished 239 

Who  demands 189 

Who  wants 198,200 

Would  be  necessary  on  one  gasoline  motor  car 236, 238 

Indiana  law — 

Effect 190 

Regarding,  complied  with  by  L.  S.  &  M.  S 240 

Iron  Mountain  Railroad  used  extra  man,  res*ult  of 364 

Massachusetts  Commission  report 193 

Men  can  not  ride  on  middle  of  trains 186, 191 

Members  of,  injured,  per  cent,  in  caboose 241 

Missouri  proposed  law 205 

New  York  law,  veto  of 195 

No  comparison  of  accidents  before  and  after  state  laws  in  force 199 

No  complaints  from  men  as  to  short 247 

No  request  for  more  men  in,  on  Oregon  Short  Line 237 

No  request  for  extra  man  on  Southern  Pacific 

Now  employed  by  roads,  summary .*  218 

Number  necessary  on  mountain  grades 200, 201 

Numbers  in — 

On  Central  of  Georgia 249 

On  New  Haven  Road 245 

On  Pennsylvania  Railroad 251 

Question  of  safety 186 

Now  carried  varies,  conditions 187 

Reauired,  varies  with  conditions 186 

On  gasoline  motor  car 238 

Passenger,  number  in 257 

Present 367 

Duties  of,  where  ride 368 

Sufficient  to  safe  handling  of  train 

Reasons  for  increased,  result  of  law 189 

States  have  laws  relating  to 196 

State  laws — 

Men  required 220 

Nature  of 197 

Short,  no  accidents  from 364 

Used  on  grades  by  Oregon  Short  Line 237 

Usual  number  of,  in  Utah 236 

Wages  on  Pa.  R.  R.,  statement  of,  showing  increase  necessary  under  H.  R. 

10888 252,253 

WTiere  they  ride 191 

Criminal  prosecution  based  on  regulation  of  Interstate  Commerce  Commission . .  285 
Crown  sheet.    See  Boiler. 

Cunningham,  Henry  C.     C.  of  Ga 682-694 

Curtis,  Theo.  H 292 

CurUs,  Theodore  H.     L.  <&  N.  R.  R.  Co 262-277 

D. 

Damages: 

In  transit,  difficult  to  fix  responnibility 921 

Settlement  for,  when  resjxjnsibility  can  not  be  fixed 921 

To  goods  in  transit,  initial  carrier  liable 920 

Dangerous  articles 279 
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Accident  due  to  rubber  cement 281 

American  Railway  Association  has  rules 281 

Gompreesed-gas  cylinders  overloaded  before  regulations 289 

Container  of,  in  bad  condition  refused 281 

Duties  of  shipper  and  carrier 281 

Meaning  indefinite,  suggestion  to  limit 283 

Inspection  of  compressed-gas  containers  under  regulations 288 

Local  authorities  attempt  to  r^:ulate ^7 

Not  included  in  present  law 28 1 

Provision  of  Mann  bill  covering 84 

Railroad  and  shippers  conferrea  as  to 82 

Regulations  for,  deemed  just  and  reasonable 289 

R^ulation  of.  acceptable  to  Bown  Chemical  Manufocturing  Co 289 

Regulations  ot,  caused  no  increase  in  price 290 

Regulations  of,  druggists  favor 287 

R^ulation  of  Interstate  Commerce  Commission  concerning,   basis  for 

criminal  prosecution 285 

Regulation,  might  increase  cost 288 

Regulations  promulgated  since  January  1,  1910 286 

R^ulations  should  nave  force  of  law 287 

Rules  regarding,  objections  by  shippers 283 

What  are 281 

Dangers  from  permanent  stakes 97 

Davis,  James  Sherlock 71-73 

Davis,  J.  M.,  of  Oregon  Short  Line 236-239 

Dawson,  A.  F.     Letter  giving  views  of  P.  P.  Craft 611 

Defects  in  staking 94 

Dering,  Henry  P 969-978,996 

Destination  cnanged  in  transit,  value  of  right 433 

Differential  lines: 

Freight.    Not  recognized  except  through  pools 779 

Passenger.    None  west  of  Chicago 778 

Dippe,  H.  P.    Brief 1310 

Diecipline,  how  additional  man  will  affect 243 

Discrimination: 

Against  nmds  by  others 497 

M.  C.  B.  rules  for  staking  result  in 18 

Dividends,  passing: 

Effect 617 

Reasons 618 

Division  of  traffic  territory,  arbitrary  by  roads 469 

Docket  of  meetings  of  traffic  association.    See  under  AssociationB  of  carriers. 

Dowie,  Harry 678-680 

Dows,  Wm.  G.    Cedar  Rapids  and  Iowa  City  Railway 1042-1049 

Draft  not  paid  till  goods  received,  effect 656 

Drake,  John  A.,  secretary  and  treasurer 1296 

Dray  ticket: 

Delivered  by  bank  to  buyer  to  procure  bill  of  lading 653 

Evidence  of  title 653 

Duff,  Edwin  H 1118-1120 

Dunn,  B.  W 279-286,288 

E. 

Electric  roads: 

Classes  of 1272 

Common  carriers 464 

Control  of,  by  Interstate  Commerce  Commission,  desirability  of 1184 

Distinctions  between 1050    - 

Interchange  cars  with  steam  rc^s 464 

Passenger  fares 465 

Should  be  excepted 1099 

See  also  Interuroan  roads. 

Employers'  liability  act 1101 

England : 

Bill-of-ladin^  law 661, 717 

Method  of  raising  money  on  reorganization 630 

Railway  act 1161 

Samples  are  separate  class 956 
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Engine  mileage  of  Pennsylvania  Railroad 301 

Engines: 

Difficult  to  get  some  to  shops 171 

Number  equipped  with  ash  pans  since  law  passed 172 

Proportion  equipped  with  asn  pan  on  Rock  Island  lines 171 

Enterprise  case 1116, 1117 

Enterprise  Steamship  Company 1138 

Equipment: 

Furnished  for  coke,  etc 50 

Stakes  as 69 

Erie  Railroad,  duties  of  additional  man  on  trains  in  Indiana 207 

Esch,  John  J 6, 

11,  21,  22,  25,  30,  34,  48,  51-64-56,  60,  61,  70,  88,  90,  91,  125,  135,  138, 
142,  150,  153,  156,  163,  173,  178,  184,  190,  191,  192,  196,  197,  198,  235, 
237,  238,  239,  241,  242,  257,  263,  265,  266,  269,  271,  277,  280,  285.  ^6, 
288,  289,  298,  302,  310,  312,  316,  318,  319,  320,  323,  324,  325,  328,  340, 

343,  346,  348,  373,  375,  391,  413,  417,  424,  426,  428,  430,  435,  438,  440, 

441,  448,  449,  460,  465,  470,  471,  472,  477,  482,  487,  492,  497,  500,  502, 

505,  516,  517,  525,  526,  529,  535,  541,  543,  546,  547,  549,  550,  562,  565, 
567,  569,  570,  572,  576,  581,  587,  591,  595,  600. 

Excess-baggage  bill 947 

Expense  of  car  stakes 18 

Expense  of  rearran^g  stakes 56 

Explosions,  regulations  under  act  regarding 286 

Explosives 279 

Explosives: 

Act  not  contested  in  courts 285 

Effect  of  law,  damage  reduced 283 

Other  dangerous  articles.    (See  Dangerous  articles.) 

Rules  as  to,  formulated  by  American  Railway  Association 183 

Export  rate 1285 

Export  rates: 

Distinction,  from  import 1235 

Policy  of  other  nations 1236 

Express  employees  now  get  railroad  passes 181 

Express  franks: 

Amendment  authorizing 1053 

Effects  of,  if  issued 181 

Extent  of  request  for 179 

Issue  to  railroad  in  return  for  passes 180 

Lack  of,  is  hardship  on  express  employees 179 

Letter  from  Southern  Express  Company 512 

Value  of 180 

Express  companies 541 

Express  companies: 

Capitalization •. . .  668 

Competition 1291, 1292 

Competition  with  mail — extent 549 

Contract  with  railroad,  provisions 547, 668 

Exclusive 54S 

Do  not  publish  rates 391 

Earnings 548 

Earnings,  per  cent  paid  railroads 1292 

Exchange  for  railroad  passes 175 

Included  in  section  8,  H.  R.  17536,  page  14,  line  5 526 

Investigation  by  States 546 

Nature  of 546 

No  competition 547 

' '  0£f-the-line  "  contracts  not  valid 176 

*' Order  and  commission  business " 178 

Railroad  bonds  held 669 

Rates 1291 

Right  to  use  telegraph  lines 642 

Stock  of,  owned  by  railroad 550 

Subject  to  jurisdiction  of  Interstate  Commerce  Commission 546 

Tari  ff  hard  to  obtain . . . . , 542 

Tariffs,  how  charge  made 545 
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Express,  inteFchange  of 547 

Express  rates: 

Can  average  agent  determine 543 

Complaintfi  of 

Cost  of  procuring 542 

Interstate  Commerce  Commission  has  passed  on  reasonableness  of 1234 

On  file  with  agents 178 

Over  two  connecting  lines 547 

Quotation  of,  by  driver  of  wagon •. 544 

Who  should  quote 544 

Express;  why  roads  do  not  do  express  business 549 

Express  tariffs: 

Simpler  than  railroad 543 

Hard  to  obtain 546 

Evans,  W.  J 491-506 

F. 

Failure  to  equip  with  ash  pans,  reasons 173 

False  billing  of  freight 695 

Family  of  employee,  what  is 1240 

Faulkner,  Chas.  J 7,14,15,174,233,234,261,266,418,419, 

647, 682,  722, 724,  725,  762,  765, 766, 768, 907-916, 928, 1008, 1056, 1080 

Faulty  staking 94 

Federal  license 816 

Ferris,  W.J 1049-1051 

Foster,  Martin  D 5 

Framework  used  in  shipping  certain  articles 142 

Franchise,  value  of,  capitalization 

Freight  associations 451 

Freight-claim  association: 

In  conference  with  Interstate  Commerce  Commission 916 

Extent  of 923 

Freight: 

Billed  under  wrong  name 695 

Destination,  change  of  in  transit,  value  of  right 433 

Kinds  necessary  to  load  on  open  car 141 

Freight  Payers  League  of  United  States 1198 

Freight,  perishable,  moved  in  cars  of  car  companies 517 

Freight  trains,  fast,  speed  of 896 

Friedlander,  T.  and  r.  Ry.  Co 708,716 

Rule  followed 715 

Fruit  Company  v.  Southern  Pacific  Company,  opinion  United  States  Circuit 

Court 1024 

Full-crew  bills 185 

Full  crew.    {See  Crew.) 

Full  hearing,  what  is 1268 

Fusible  plugs  (see  under  Boiler) 302 

G. 

Galloway,  C.  W.,  Baltimore  and  Ohio 896-898 

(jasoline,  dangerous  article 281 

Georgia,  commission  has  power  to  fix  rates  after  inquiry  on  own  motion 10 

Glasgow,  W.  A.,  jr.,  letter  of 1016,1191 

Gooding,  F.  W 858-864,893 

Gordon,  George  W 741-745 

Brief 1315 

Government  ownership  of  railroads 4 

Graham,  William  H 3 

Graham  bill 17 

Grant  v.  Norway 660 

Graves,  Arthur  C 1142-1153 

Gri^,  Baldwin  &  Baldwin,  attorneys  National  Wholesale  Dry  Goods  Associa- 
tion, letter  from 1195 

Griffin,  T.  A.,  letter  from 1311 
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Grifl^  Wheel  Company,  letter  from 1299 

Griffin  Wheel  Company  et  al.  jpetition  and  letter 1308 

Gulf,  Colorado  and  Santa  Fe  Raihroad  v.  Ellis 906 

H. 

Hardwick,  S.  H.,  Southern  Railway 999-1008 

Hardwick,  Thomas  W 10 

Harrison,  T.  B 17&-185 

Harrison,  T.  B.,  jr.,  letter  from,  with  amendments  to  pass  provision 1052 

Harter  Act  of  1893,  limited  liability  of  vessel  for  damage 1124, 1126 

Hayne,  David  H 724,1156-1168 

Letter  from 1296 

Supplement  to  brief 1318 

Hearing  oef ore  Interstate  Commerce  Commission,  power  to  limit 1268 

Heller,  G.  A.,  New  York,  New  Haven  and  Hartford  Raihoad 367-369 

Hepburn  law,  effect  of 617, 1007 

Hepburn  law: 

Section  20,  effect  on  limited  liability  of  vessel 1124, 1126 

Effect  on  master's  authority  to  sacrifice  part  of  vessel's  caigo 1126 

Liability  of  carrier  under 1115 

3S,  Edward  E.,  Pennsylvania  Railway 250-259 

Holding  company,  not  included  in  prohibition  as  to  stock  acquisition 1176 

Hubbard,  Wm.  F 174, 

187, 193, 200, 201, 202, 270, 272, 273, 373, 376, 378, 384, 389, 390, 
418, 419, 420, 423, 424, 425, 426, 430, 432, 456, 457,  503,  504, 511 

Hughes,  Charles  E..  governor,  veto  message 195-212 

Hydrostatic  test.  {See  under  Boiler.) 

I. 

Icine  charges 572 

Import  rates 1212,1285 

Import  rates,  distinction  from  export 1235 

Injury  from  faulty  stakes 94 

Inspectors  of  boilers.     (See  Boiler  inspectors.) 

Interstate  commerce  act,  section  15,  amendment  of 459 

Interstate  Commerce  Commission: 

Attorney  for,  appearance  in  case  on  appeal 1237 

Attorneys  for,  conflict  with  Assistant  Attorneys-General 1261 

Authority,  overpayment  of  claims 918 

Bill  gives  full  authority  to  originate  rates 4 

Cases  involving  orders,  etc.,  number  of 1226 

Certificate  of  convenience  and  necessity 581 

Commissioner  Clark,  dissenting  opinion  in  car-stakes  case 21, 22, 23 

Complaints  before,  time  required  to  determine 1265 

Decision  in  Buggy  Company  v.  railroad 1315 

Decision  of,  against  C.  &  N.  W.  R.  R.,  establishing  through  rates 1042 

Decision  of,  based  on  facts 86 

Decisions,  reasons  for,  in  writing,  why 439 

Effect  of  authority  over  interurban  roads  on  city  passenger  roads 1037 

Extent  of  regulation  of  express  companies 178 

Given  power  to  fix  routes  and  divide  charges 499 

Has  ruled  that  sum  of  locals  is  proper  through  rate 6 

Investigations,  power  of 1223 

Jurisdiction  as  to  stakes 102 

Jurisdiction  of,  as  to  staking  rules 101 

Jurisdiction  extends  to  regulations  not  affecting  rates,  etc 447 

Jurisdiction  of,  classification 459 

Jurisdiction  of  new  road  wholly  in  State 639 

Mi^ht  fix  allowance  for  staking 163 

Opinion  in  National  Wholesale  Lumber  Dealers'  Association  et  al.  r.  A.  C.  L. 

et  al 76 

Order  of,  suit  to  test,  controlled  by  Attorney-General 593 

Order- 
Department  of  Justice  should  not  be  given  discretion  as  to  defending. . .  937 

Review  of,  either  party ! 585 

Review  of,  shipper  can  not  have  now 585 
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Interstate  Commerce  Commiaeion — Continued. 

Orders  of,  should  be  conclusive  as  to  facts 930 

Orders,  review  of,  ^unds 931 

Orders,  shipper's  n^ht  to  appear  in  appeals  from 938 

Orders  tending  to  simply  tariffs 502 

Power  extended  by  late  decisions  of  Supreme  Court 126 

Power  to  investigate  on  own  initiative 1013 

Power  of,  as  determined  by  courts 1199 

Power  of,  as  to  States * 105, 106 

Power  of,  as  to  States,  attitude  of  railroads 86 

Power  of,  to  order  stakes 84 

Power  over  bill  of  lading 707 

Power  to  establish  rates  on  o¥ni  initiative 3 

Power  to  fix  rates  after  inquiry'  on  own  motion 10 

Power  to  enforce  Master  Car  Builders'  rules 127 

Power  to  limit  hearing 1268 

Power  to  require  railroad  to  furnish  tank  cars 1246 

Power  to  suspend  proposed  rates 437 

Power  to  fix  rates  impracticable 45 

Power  to  make  exceptions  in  routing  freight 566 

Power  to  prescribe  bill  of  lading  by  16312,  section  15 409 

Power  to  regulate  express  rates 546 

Present  power  to  fix  rates  on  own  initiative  uncertain 14 

Regulation  of,  as  basis  for  criminal  prosecution 285 

Right  to  appear  and  defend  orders  on  appeal 1260 

Riiles  and  regulations  do  not  limit  to  rates 552 

Rules  not  affecting  rates,  effect 553 

Rules  of,  as  to  equipment  do  not  include  stakes 52 

Ruling  in  car-stake  complaint 21 

Ruling  183 419 

Ruling  213 430 

Should  be  composed  of  whom 1307 

Should  have  jurisdiction  over  all  electric  roads  if  public  benefit  demands.  1039 

Should  have  power  to  defend  own  orders 930, 935, 1013 

Should  have  power  to  look  into  facts  themselves 11 

Subservient  to  Department  of  Justice 936 

To  fix  value  of  stocks  and  bonds  when  no  market  value 619 

I.  C.  C.  V.  C.  and  A.  R.  R.,  Supreme  Court  opinion 107 

I.  C.  C.  V.  I.  C.  R.  R.,  Supreme  Court  opinion 107 

Interstate-commerce  law: 

Amendments  needed 929 

Beneficiaries  should  be  strengthened 769 

Intent  as  to  water  lines 1160 

Section  1,  proviso  limiting  application  of  law 1233 

Intrastate  traffic  carried  by  H.  R.  3064 907 

Interurban  roads 535, 1027 

Interurban  roads: 

Acquisition  by  steam  roads 1182 

Amount  of  through  freight 1047 

("apital  stock  of 1041 

Cars,  exchange  of 1043 

Character  of  Cedar  Rapids  and  Iowa  City  Railway 1042 

Character  of  freight  eouipment 1031 

Consolidation  of,  should  oe  permitted 1277 

Construction,  cost,  and  character 1046 

Control  of,  by  Interstate  Commerce  Commission,  desirability 1184 

Control  of,  by  Interstate  Commerce  Commission,  extent  of 1046 

Difference  in 1047 

Differences  between 105 

*' Different  character,"  meaning  of 1031 

Distinguished  from  street  railways 1273 

Effect  on,  if  exception  is  retained 1041 

Electric  passenger  railways.     (See  under  Rates,  joint) 463 

Equipment 1036, 1042, 1044 

Exchange  of  cars  with  steam  roads 1032, 1033 

Exclusion  from  jurisdiction  of  Interstate  Commerce  Commission,  result  of.  1028 

Extent  of  passenger  bu?ines.« 1029 

Freight  business 1028 
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Interurban  roads — Continued.  Ph«- 

Freight  care  of 1031 

Freight  equipment  aa  compared  to  email  steam  road 1032 

Freight  eauipment  of  W.  C.  R.  &  N.  Ry 1032 

In  Massacnueetts,  comparative  freight  and  passenger  receipts 1313 

Interchange  of  care  with  steam 1184 

Interetate  Commerce  Commission,  present  power  over 1275 

Interetate  Commerce  Commission  should  have  power  over  both  passenger 

and  freight 1039 

Interstate  Commerce  Commission  should  have  power  to  establish  through 

routes  over 1034 

Interetate  Commerce  Commission  should  have  same  power  over  as  over 

steam  railroads 1036 

Jurisdiction  of  Interetate  Commerce  Commission  over 1031 

Many  do  freight  business 1027 

Massachusetts  law 1272 

Mileage  and  capitalization 1274 

Mileage  in  Iowa 1044 

Miles  of  in  United  States 1033 

Motive  power  permitted 1050 

Nature  of  in  Iowa 1028 

New  road  proposed.    Character  of  country,  effect  on  by  exception 1049 

Passenger  raiiwajrs,  what  are 1043 

Physical  connections  with  steam  road 1044 

Power  permitted 1032, 1045 

Refusal  of  through  rates  gives  steam  roads  power  over 1036 

Should  not  be  exempt 569 

Should  be  excepted  from  stock  and  bond  provisions 1099 

Similar  in  construction  to  steam  roads 1043 

Steam  roads  should  make  through  rates  with  but  not  acquire 1030 

Stock  of,  owned  by  steam  railroads 1041 

Stocks  and  bonds  of,  regulation 1278 

Subject  to  Interetate  Commerce  Commission  for  several  yeare 1029 

Through  rate  with,  refused  by  steam  roads 1047 

Through  rates  with  railroads  now  established 570 

Through  route,  exception,  effect  of 1047 

Through  route  with,  Interetate  Commerce  Commission  should  have  power 

to  establish 1182 

Through  routes,  effect  of  langu^e  in  H.  R.  21232 1185 

Through  routes,  exception  should  be  omitted 1277 

Through  routes  with,  effect  on  trunk  lines 1041 

Through  routes  with,  should  be  established 1312 

Through  routes  with,  distinction  between  passenger  and  freight 1184 

Through  routes  with,  effect  of  exception 1183 

Through  routes  with,  established  by  Interetate  Commerce  Commiasion 

after  refusal  by  railroad 1042 

Through  routes  with,  no  limitation  on  power  of  Interetate  Commerce  Com- 
mission to  establish,  effect 1186 

Views  of  P.  P.  Crafts 611 

United  States  mail  carried  by 1049 

In  transit,  finish  loading 493 

Investore  in  new  railrosui  must  wait  yeare  for  retiuns 1107 

Iowa,  interurban  roads,  mileage  of 1044 

Iron  Mountain  road,  aocidenta  on,  due  to  extra  man 364 

J. 

Jasper  Traction  Company  railroad 662 

Jastro,  Mr.,  president  American  National  Live  Stock  Association,  extract  from 

annual  address 1010 

Jennings,  C.  A 483-490 

Johnson,  J.  T.,  Central  of  Georgia 247-250.259-261 

Johnson,  Mre.  Lawrence 864 

Johnston,  J.  H.,  letter  from 1295 

Johnston,  Peter  G 865-875 

Joynes  v.  Pennsylvania  Railroad  Compfiny,  opinion  of  Interetate  Commerce 

Commission 603 
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Kallman,  William  S 139-143 

Kay,  Robert  G 37-42 

Kendall,  Samuel  A 45-63, 63 

Kennedy,  Jamea 28, 29, 33, 40, 43, 46, 48,  50, 70,  74, 92, 93, 94, 133, 

137, 142, 165, 192, 298, 302, 309, 310, 324, 326, 328, 335, 338, 343, 349, 
375, 384, 385, 392, 462, 476, 477, 481, 482,  802, 503, 504,  505, 534, 537, 
544, 545, 548, 577, 580, 590, 597, 599, 615, 616, 620, 623, 624,  633, 635, 
640, 678, 699, 712, 721,  752,  755,  757, 791,  798, 800, 807, 812, 819, 826, 
832, 844, 848, 849, 851, 852, 853, 856, 860, 888, 898, 900, 909, 912, 916, 
918,  951,  953,  963,  966,  967,  968,  969,  979,  990,  992,  996,  997,998, 
1007, 1042, 1046, 1048, 1051, 1070, 1076, 1077, 1079, 1096, 1097, 1098, 
1099, 1100, 1101, 1102, 1103, 1120, 1124, 1125, 1129, 1132, 1135, 1136, 
1141, 1142, 1145, 1146, 1147, 1148, 1149, 1150, 1151, 1153, 1178, 1183, 
1184, 1185, 1186, 1212, 1213, 1214, 1215, 1216, 1217, 1218, 1219, 1222, 
1232, 1233, 1236, 1241, 1256, 1257, 1268, 1280, 1285, 1286,  1287,  1294 

Kenzell,  William  F.,  jr 144-149 

Knapp,  Martin  A 1168-1239 

Knapp,  Martin  A.,  memorandum  as  to  H.R.  17536 1189 

Knowland,  Joseph  R 35, 44, 53, 55, 70, 99, 305, 307, 312, 

326,  417,  524,  548,  549,  791,  849, 858,  859, 864, 870, 871, 876, 886, 900, 

923, 980, 991, 1059, 1063, 1067, 1068, 1071, 1075, 1076, 1077,  1133,  1224 

Kouns,  C.  W.,  A.,  T.  &  S.  F.  R.  R 1087-1088 

L. 
Labor: 

Railroads  would  have  to  depend  on  unskilled,  for  blocking,  etc 155 

Skilled  in  blocking,  etc.,  hard  to  find 134 

Lake  Shore  Electric  Railway  Company,  letters  from 1312 

Laws,  conflict  of,  stock  and  bond  ispue 638 

Lightner,  A.  D.,  of  Frisco  Railway,  letter  from 363 

Lincoln,  James  C 369-467, 490, 493, 499,  514, 521-622, 536, 573, 583 

Littlepage,  Thomas  P 200, 233, 260, 290, 765, 766, 767 

Live  stock: 

Amendments  affecting 945 

Amount  hauled  on  C.  &  N.  W 1066 

Amount  of  tonnage  required  for  train 873 

Average  speed  of  trains 848 

Better  time  obtained  by  competition 864 

Car  supply,  etc.,  for 1011,1012 

Claims  for  damages,  how  settled 927 

Competition  as  to 1061 

Conditions  as  to  shipping — 

Prior  to  act  of  1906 877 

After  act  of  1906 877 

Cruelty  inflicted  greater  than  ever 878 

Delay  at  junction  points 883 

Delay  at  markets 884 

Delay  en  route,  damages  for  food 854 

Delay  en  route,  damage  to  meat 869 

Existing  penalties,  increase  to  remedy  abuse 849 

Feeding  pens — 

At  Laramie 1073 

At  Rawlins  and  I^ramie^  difference 867 

Loading  and  unloading,  inhumane  at 852 

Feeding  points,  distance  between , 841 

From  branch  lines 881 

In  cars  fiftv-six  hours 878 

Increase  of  freight  offered  for  fast  run 860, 875 

In  train  with  general  freight 871 

Kinds  of  dead  freight  in  train 867 

Kinds  of  freight  in  train  with 873 

Letter  from  Department  of  Agriculture 901 

Limitation  of  distance  to  be  wipped 860 

Ix)ading,  delays  due  to 1065 

Mixed  freight  in  train  with 897 

Mixed  trains  on  branch  lines 897 
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Movement,  periods  for 1087 

Nebraska  speed  laws 879 

Number  of  cars  on  train,  speed .».  867 

Pick-up  trains,  speed  of 1057 

Railroad  employees  dischaiiged  for  not  obeying  instructions  regarding  un- 
loading   879 

Rate  of  speed  as  shown  in  report 878 

Rate  on,  as  compared  with  fruit,  etc 873 

Request  for  extension  of  time,  threat 852 

Request  for  thirty-six  hour  release  denied 866 

Resolution  of  National  Wool  Growers'  Association 862 

Resolutions  of  American  National  Live  Stock  Association 863 

Right  of  way  over  other  freight  on  Chicago,  Burlington  and  Quincy 883 

Running  speed  required  to  make  minimum  speed  Umit 889 

Shipment  from  St.  Anthony  Island,  rate  of  speed,  etc 865 

Shipment  of,  from  St.  Anthony  Island 868 

Shrmkage,  amount  of 870 

Shrinkage  and  damage  en  route,  due  to  delay 869 

Shrinkage  from  delay  en  route 854 

Shrinki^e  en  route 858 

Sixteen-mile  speed  limit,  effects  of 851 

Sixteen-mile  limit  usually  made  on  roads  in  South 892 

Slow  speed,  causes  of 855 

Speed — 

Comparative,  on  long  and  short  hauls 851 

Complaints  as  to,  cases  of 1058 

East  of  Omaha 875 

East  and  west  of  Omaha 861 

Engines,  tractive  power 1057 

Exceptions,  due  to  physical  condition 874 

GalesDurg  to  Chicago 886 

General  power  could  be  given  Interstate  Commerce  Commission  to 

cover  aifferent  conditions 894 

Increased  penalties,  no  effect 1073 

Limit 1014 

Limit — 

Effect  on  branch  lines 891 

Of  trains,  proposed 842 

On  bad  roadbed 880 

Result  in  abandonment  of  tonnage  system 878 

Will  tend  to  reduce  cruelty 878 

Of  10  miles  can  be  maintained 898 

( )f  trains 888 

( )f  trains  not  violating  law 850 

On  branch  lines 890 

On  ( 'hicago,  Milwaukee  and  St.  Paul,  on  through 1057 

On  distributing  trains 897 

On  local  distribution 895 

On  New  York  Central  branch  lines 899  * 

On  Pennsylvania  on  through  stock  trains 895 

On  pick-up  trains 882, 896 

On  single-track  roads 988 

On  through  trains,  Nevv  York  Central 899 

Required,  can  not  be  made  on  branch  roads 884 

Sixteen  miles  not  possible  without  reduction  in  train  load 1056 

West  of  Missouri  River 887 

Time  en  route  formerly  less  than  now 862 

Time  en  route  more  than  formerly 858 

Time  of  handling  improved 882 

Time  Omaha  to  Chicago 883 

Time  on  trains 845 

Traffic  varies  at  different  seasons,  cause 1081 

Train,  car  inspection,  time  required 1071 

Live-stock  trains: 

Causes  of  delay 866 

Comparative  tonnage  on 1067 

( 'om plaints  as  to  speed 1067 
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Live-stock  trains — Continued.  P*8®- 

Oomplainte  from  individuals  only 1063 

Delay  at  stock  chute 1059 

Mixed  with  dead  freight 864 

Not  passed  by  fruit 1075 

Nuniber  of  cars  on 864, 1066 

Pick  up,  speed  of 1066, 1084, 1088 

Should  run  as  fast  as  fruit 860 

Terminal  delays 1068 

That  passed,  character 867 

Time  required  in  meeting  other  trains 1072 

Time  spent  on  sidings * 866 

Tonnage 1080, 1088, 

Unreasonable  speed,  damages  for,  allowed  by  courts 1085 

Usual  number  of  cars 1058 

Speed 1060 

Speed ,  average 1070 

Speed,  compared  with  formerly 1062 

Speed,  compared  with  freight 1059 

Speed,  compared  with  fruit 1076 

Speed,  complaints 1075 

Speed,  difference  during  night  and  day 1077" 

Speed,  etc.,  illustration  from  Norfolk  &  Western 1082 

Speed  of,  complaints 1062 

Speed  of  16  miles  im{)088ible 1083 

Speed,  minimum  limit,  unwise  reasons 1076, 1077 

Speed,  not  increased  by  safety  devices 1067 

Speed  of  16  miles  impossible  on  Union  Pacific  because  of  congestion 1071 

Speed  of  16  miles  not  indorsed  by  some  associations 1074 

Speed  of  16  miles,  running  speed  necessary  to  maintain 1087 

Speed  of  16  miles  not  possipie  in  all  cases,  delays  due  to  shipper 1065 

Speed  on  single  and  double  tracks 1067, 1070 

Speed  schedule 1066 

Speed  on  Union  Pacific 1072 

Speed  schedule  on  Union  Pacific 1081 

Live  stock: 

Thirty-six  hour  limit'effect  on,  time  en  route 862 

Transportation,  history  of  legislation 840 

Transportation  regulation,  state  law 903 

Twenty-eight  hour  law —  . 

Effect  of 1062,1073 

Enforced 879 

Extension  beneficial 1085 

Interstate  Commerce  Commission,  no  power  to  remit  fine , 1079 

Increased  penalty  no  benefit 879 

Number  of  violations 844 

Observed 883 

Suits  against  C,  M.  &  St.  P 1063 

Violations,  causes 1064 

Violations,  C,  B.  &  Q.  Ry 885 

Violations 1073 

Unloaded  at  feed  pen  against  desire 866 

On  Union  Pacific,  trip  of  Garding  et  al.  on,  for  bettering  conditions 1076 

Violations  of  28-hour  law  less 877 

Violations  of  28-hour  law — 

East  and  west  of  Omaha 863 

Prosecutions 859 

At  St.  Louis,  causes 880 

Violations  distributed  throughout  year 846 

East  of  Omaha,  reasons 875 

Not  due  to  climatic  conditions 880 

Where 879 

y^   Weakness  of,  when  loaded 1088 

>^lx)ading,  finish  in  transit 493 

Long  and  short  haul  clause 929, 1235, 1285 

Loss  from  quotation  of  incorrect  rate.    See  Rate,  erroneous  quotation. 

Low- water  mdicators.     (See  Boilers.) 

Low,  M.  A.,  Rock  Island  Co.,  letter  from 1155 
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Lumber,  carloadn  per  year  on  C.  B.  <fe  Q 133 

Lumber  rates  compared  with  coal  rates 19 

Lumber,  cost  of  handling  in  flat  car  less  than  in  box  car 70 

Lumber  Dealers'  Association  i'.  Railroads,  opinion 76 

Lumber: 

Distinguished  from  special  equipment 164 

Kind  of  cars  used  to  carry 89 

Per  cent  shipped  in  box  cars 102 

Price  of 61, 62 

Price  to  consumer  not  affected  by  stakes 56 

Second  largest  tonnage  on  flat  and  gondola  cars 17 

Shipments  do  not  justify  special  cars  for  it 147 

M. 

McAllister,  E.  H 876-877 

McBane,  D.  R.,  New  York  Central 332-341 

McCabe,  Geo.  P.,  solicitor  Department  of  Agricultiu-e 877-881 

McKerihan,  T.  J 308-314 

McWade,  F.  J.,  Pennsylvania  Raiboad  Company 978-986 

Machinery,  blocking  of 30 

Machinery,  fine,  requires  skilled  labor  to  secure 155 

Mackenzie,  Murdo,  president  live  stock  association,  letter  quoted 843 

Manchester,  A.  E.,  C.,  M.  &  St.  P.  Ry 341-350 

Mann  bill,  page  24,  rates  required  to  be  furnished  by 383, 519 

Mann,  James  R 3,4,6,7,8,9,11,13,14,15,17,23, 

25, 26, 27, 28, 29, 31, 32,  35,  36,  37,  38, 39, 40,  42, 44, 75, 82, 84, 86, 87, 126, 
128, 129, 130, 131, 134, 135, 137,  138,  145,  147, 150, 151, 152, 155, 156,  157, 
160, 161, 162, 163, 164, 168, 175,  176,  177, 179, 180, 185, 188;  196,  200, 201, 
236, 237,  241, 242,  243, 247,  251, 256,  257,  260,  263,  264,  267-268, 270,  271, 
272, 273, 277, 279,  280, 283,  284,  285,  286,  292,  303,  312,  314,  318,  319,  327, 
328, 329, 330, 334,  338,  340,  343,  346,  349,  363,  369,  372,  375,  376,  381,  382, 
386, 390, 408, 410,  413,  414,  417,  418,  420,  421,  423,  424,  426,  428,  430,  432, 
433, 440, 441, 442,  443,  444,  446,  447,  449,  457,  491,  500,  501,  504,  508,  510, 
537, 540, 542, 544,  545,  546,  547,  551,  552,  554,  586,  587,  588,  589,  590,  592, 
595, 596, 598, 599,  602,  615,  616,  619,  621,  627,  629,  630,  631,  638,  639,  640, 
642, 644, 647,  650,  651,  652,  658,  664,  700,  707,  710,  712,  713,  718,  723,  744, 
752,  755,  760,  796,  799,  801,  815,  818,  821,  827,  828,  829,  831,  832,  835,  836, 
841,  843,  845,  847,  848,  849,  850,  852,  860,  864,  865,  867,  868,  869,  907,  910, 
911,  915, 917,  919,  920,  921, 922, 924,  925,  927, 950,  951, 953,  963.  964, 966, 
968,  971,  974,  975,  977,  978,  980,  981,  982,  985,  987,  989,  991,  994;  995,  996, 
1030, 1032, 1034, 1035, 1037, 1042, 1044, 1045, 1048, 1050, 1051, 1115, 1116, 
1120, 1121, 1122, 1123, 1169, 1170, 1171, 1172, 1173, 1174, 1175, 1176, 1178, 
1179, 1180, 1181, 1183, 1184, 1185, 1186, 1187, 1188, 1189, 1191, 1206, 1207, 
1208. 1213, 1214, 1215, 1216, 1218, 1219, 1220, 1221, 1224, 1239, 1240, 1251, 
1255,  1258,  1259,  1261,  1262,  1265,  1266,  1269, 1270, 1271, 1285, 1286, 1287 

Market  value 613 

Market  value  of  notes.  Interstate  (^ommerce  Commission  to  fix  value  when  none.   619 

Martin,  Mr 264 

Masten,  Frank  S 1113-1118, 1124-1130 

Master  Car-Builders'  rules: 

Cars  failing  to  comply  with,  rejected 48, 56, 90, 147, 150 

Changed  to  meet  conditions 150 

Complied  with 58 

Cost  of  making  cars  comply  to  rules,  charged  to  connecting  carrier 153 

Different  sized  stakes  required  by 20 

Enforced  as  far  as  possible 22, 48, 90 

Expense  of  rearrangement  of  stakes 56 

Extent  to  which  used 146 

For  stakes , 47 

General  requirements  as  to  staking  lumber 26 

How  shipper  gets  knowledge  of 153 

Increased  cost  of  stakes 60 

Interstate  Commerce  Commission  may  require  enforcement 127 

No  change  since  decision  of  Interstate  Commerce  Commission 101 

No  penalties  on  railroad 127 

Railroads  responsible  for  not  enforcing 127 

Recent  changes  in 146 
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Master  Car-Builders'  rules — Continued. 

To  secure  uniformity 90 

Used  by  Canadian  roads 142 

When  put  in  force 60 

Master  of  vessel,  authority  to  sacrifice  part  of  cargo,  effect  of  Hepbiun  law  on  . . .     1126 

Material  used  in  stakes 100 

Mead,  Geoiige  F 657-659 

Letter  of 1249 

Mei^ging,  amount  of  stock  in 641 

MilleffTjamee  M 378, 599, 761, 789, 1097-1100, 1117, 1169, 1173, 1175, 1176 

Millmg  in  transit 435, 521, 522 

MiUs: 

No  waste  of  lumber  at 164 

Proportion  back  from  line  of  road 160 

M.,  K.  &  T.  v.  I.  C.  C 942 

Morse,  W.  E.,  C.  &  N.-W 1065-1071 

Mountain  grades: 

How  trains  operated  on 235 

On  C.  of  Ga.,  no  trouble  on 260 

Trains  held  by  hand 188,200 

Murray,  Edward  F. : 

Murray's  Line 1133-1138 

Letter  of 1245 

N. 

National  Industrial  TraflSc  League 370 

Members,  etc 393 

National  Wholesale  Dry  (roods  Association 1192 

National  Wholesale  Lumber  Dealers  v.  A.  C.  L.  et  al.,  Interstate  Commerce 

Commission,  opinion 76 

National  Wholesale  Lumber  Dealers'  Association  v.  B.  <&  O.  R.  R.  et  al 49 

National  Wool  Growers,  resolution  of,  favoring  speed  limit  of  stock  trains 843 

National  Wool  Growers'  Association,  resolution  of 862 

Neale,  S.  C 32, 

144, 145, 157, 158, 160. 233, 251,  256, 261, 296, 311, 312, 338, 766, 865, 888, 893 

Negotiable  instruments,  bill  of  lading,  extent  of 701 

Neville.  G.  W 643-656,682,722 

Newell,  W.  H,  A.C.L.Ry 889-892 

N.  Y.,  N.  H.  &  H.  R.  R.,  decision  in  Boston-Maine  stock  case 813 

Northrop,  Claudian  B.,  Southern  Railway 716-722 

Norton,  T.. I.,  A.  T.  iSc  S.  F 708-716 

Notes: 

(>)llateral 620 

Conversion  of 670 

Convertible 620 

Short  term— 

Of  railroad 614 

Issue  necessary 669 

Issue  restricted,  how 669 

Collateral  for 670 

Stocks  as  security 615 

Trust,  nature  of 654 

Use  of  money  from 616 

\Mien  no  market  value,  Interstate  Commerce  Commission  to  fix 619 

O. 

Oil  pipe  lines  should  be  declared  common  carriers 1246 

Olcott,  E.  E.,  Hudson  River  day  line 1120-1123 

Order  bill  lading.    (See  Bill  lading  order.)  ^ 

Order  of  Interstate  Commerce  Commission: 

Either  party  right  to  have  reviewed 585 

Suit  to  test — shippers  represented  by  attorney 593 

Overcapitalization,  when  occurs 808 

Overcharge: 

Held  error  in  rate  by  Supreme  Court 912 

Power  of  Congress  to  male  penalty  for  nonpayment 911 

Ownership  by  Government  of  railroads ^.-^ ^      4 
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Pacific  Ocean,  export  trade  on 1217 

Page,  Edward  D.,  of  Merchants'  Association  of  New  York,  letter 1015 

Paper  trust — control  of  freight 563 

Parallel  line,  what  is 1181, 1257 

Park,  W.  L.,  Union  Pacific  Railway 1071-1081 

Parker,  Richard  Wayne 745-762 

Pass — issue  to  families  of  those  who  have  died  in  employ  of  railroad 1239 


Extent  of  request  for 179 

For  foreign  representatives  to  American  Railway  Association  meeting 183 

Railroad  exchange  with  express  companies 175, 181, 1053 

Paton,  Thomas  B 659-668,725 

Paulding,  C.  C 173, 190, 195, 196, 314, 333, 767, 888, 892-«95 

Penal  Code,  section  233,  amendment  to 279 

Penalties,  fraudulent  issue  of  bill  of  lading 723 

Pennsylvania  Railroad: 

Engine  mileage 301 

Statements  as  to  number  on  trains  and  effect  of,  H.  R.  10888 251-256 

Uses,  water-glass  kind 304 

Perishable  goods,  bill  of  lading  for 659 

Peters,  Andrew  J 102, 

190, 193, 318, 533,  637, 1040, 1047, 1050, 1094, 1103, 1104 
Philadelphia  and  Reading  Railroad  Company  v.  Interstate  Commerce  Com- 
mission, opinions  of  United  States  circuit  court 1018 

Phillips,  T.  P.,  letter  from 1305 

Physical  value  of  railroads,  effect  on  rates 1177, 1271 

Physical  valuation  can  be  made 1285 

Pierce,  E.  B.,  Chicago,  Rock  Island  and  Pacific  Railway. .  694-708,768-802,822-837 

Pipe  lines,  common  carriers,  should  be  declared 1246 

Plate  glass: 

Case,  import  rate 1216 

Requires  skilled  labor  to  block 155 

Pockets  on  car,  number  of 26 

Pooling: 

Defined 451,529 

Results  in  saving 775, 779 

Should  be  permitted,  regulations  suggested •.      451 

Power  to  fix  rates: 

Impracticable  for  Interstate  Commerce  Commission 4, 5 

More  practicable  with  state  commissioners 5 

Preference,  switch  as 760 

Pressure,  lateral,  on  stakes 138 

Price,  L.  n 57-63,160-167 

Private  road  can  not  make  joint  rate  and  prorate 752 

Property  of  railroad,  acquisition  by  another 803 

Proportion  of  box  cars  increased 99 

Prorate,  private  road  can  not  on  joint  rate 762 

Public-service  corporation,  distinguished  from  other  corporations 1091 

Public-service  commission: 

Effect  of 1095 

See  Stocks  and  Bonds. 
Public  policv: 

As  to  bills  of  lading 721 

Fixed  by  legislative  action 721 

Pullman  porters,  subject  to  orders  of  train  conductors 257 

Purcell,  John 327-330 

Purchase  of  one  road  by  another 641 

Q. 

Quotation  of  rate.    See  Rate. 

R. 
Railroad: 

Agreement  with  labor  organization  as  to  spee4 1069 

Agreement  with  labor  organization  requires  speed  of  10  miles  an  hour 1068 

As  public-service  corporation 1092 
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Attitude  respecting  bill  of  lading 664 

Cancellation  of  through  tariffs  with  water  line 1134 

Comparative  speed  on  single  and  double  track  lines 1070 

Competing,  wnat  are 1180 

Construction,  restriction  on 581 

Control,  simple  machinery 783 

Dela>[8,  management 1305 

Discrimination  a^inst  by  others 497 

Equipped  cars  with  test  stakes 86 

Exchange  of  cars  with  interurban  roads 1032 

Gazette,  editorial  in 809 

Held  in  trust  for  public 1098 

Idle  equipment  of 1033 

Inspection  of  cars,  time  required 1071 

Instate,  regulated  by  State 1111 

Interstate  and  intrastate  distinguished 1111 

I^egislation,  constitutional  power  of  Congress 1310 

Legislation,  effect  on  business 1299 

I.*^islation  opposed 1311 

L^slation,  petition  against 1309 

Minimum  rate  in  competition  with  water  carriers 1130 

New — 

Building  of,  limited,  who  benefits 1106 

Develop  territory  adjacent 1109 

Effect  of  stock  and  bond  provision  on 624, 1095, 1104, 1105 

Regulation  of 635 

No  returns  from,  for  several  years 1107 

Stock  can  not  be  sold  at  par 1103 

Stock  and  bond,  double  cost  of  building 1113 

Wholly  within  State,  jurisdiction  of  Interstate  Commerce  Commission .  639 

Notice  of 1143 

Not  overcapitalized 1150 

Overcapitalization,  loss  from,  on  investor ]  146 

Ownership  by  Government 4 

Parallel  lines,  what  are 1181 

Physical  valuation — 

Interstate  Commerce  Commission  in  favor 1172 

Power  to  make 1143 

Relation  to  rates 1144 

Power  to  prevent  building  of 1102 

Promised  to  adopt  permanent  stake 20 

Public  notice  of 1145 

Purchase  by  another 641 

Receipts  from  express  companies 1292 

Relation  between  value  and  stocks  and  bonds 808 

Retaliate  on  account  of  demands 59 

Required  to  furnish  instrumentalities  for  transportation 124 

Responsible  for  quantity  of  commodity  named  in  bill  of  lading 643 

Short  line,  filing  printed  schedules 1296 

Should  furnish  suitable  equipment 45 

Theory  of  relation  to  State 1097 

Through  rates  with  interurban  roads  refused 1047 

Valuation  of 930 

WTiat  are  interstate 1100 

Within  State,  dual  character,  why  exempt  from  stock  and  bond  provision. .  1101 

Within  State  should  be  clearly  exempt  in  bill 1112 

Railway  Business  Association,  letter  from 1300 

Rates: 

Adjustment  of.  to  meet  additional  expense  of  blocking 156 

Agent  should  tumish 386 

Atrreed  upon,  how  Interstate  Commerce  Commission  get  knowledge  of 822 

Agreements  as  to 774 

Distinguished  from  pooling 775 

Does  not  stop  competition 780 

As  effected  by  snipper's  control  of  route 511 

Advance  of 65 

Advanced  after  water  carriers  ceased 448 
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Rat  eB— Continued.  !*•«•• 

Advantages  of  position 505 

Authority  ^ven  by  bill  to  Interstate  Commerce  CommisBion  to  originate. .  4 

Average  shipper  does  not  know  reasonable 10 

Bill  of  lading  should  show  for  information  of  consignee 408, 409, 492, 524 

By  competing  routes,  same 469, 780 

Capitalization,  effect  of ,  on 807, 808 

Carload  and  leas,  difference 154 

Coal  and  lumber  compared 19 

Certified  copy  should  be  prima  facie  evidence 835 

Changed  by  change  in  classification 46S 

Changes  made  through  commercial  necessities 439 

Combination  rate  must  be  given  by  main  office 414 

Commodity,  not  restricted  oy  power  in  Interstate  Commerce  Commission 

to  supervise  classification 460 

Competition  with  water  lines,  control  of 1136 

Complaint  now  required  to  investigate 4, 10, 11 

Confiscatory,  power  of  court  to  determine 587 

Determining,  now 468 

Difficulty  in  determining 376 

Different  for  box  and  flat  cars 67 

Different  on  different  kinds  of  cars,  hardship 72 

Domestic  greater  than  import  or  export 504 

Elements  considered 124, 1279 

Effect  on  railroad  to  initiate 790 

Electric  roads  have  same 464 

Erroneous  quotation 371, 1014, 1155 

Cases  ot,  how  done 398-407, 469, 509, 524 

Carrier  should  make  good  loss  under  quotation  less  than  legal  rate 509 

Causes  of 373 

Criminal  offense 1171 

Damages  to  shipper,  rec-overing 373, 374, 1317 

Damages  from 372,398,407 

Dam  ages  from 398-407 

Damages,  proof  of 388 

Due  to  suspension 832 

Due  to  carelessness 570 

Effect  of,  on  shipper 377 

Express  companies  should  be  included 525 

On  prepaid  freight 381 

Penalty,  danger  of  rebates 375 

Penalty  for  low  rate,  how  enforced 510 

Penalty  for,  result  in  better  service 375 

Penalty  for  unjust 833 

Penalty  for,  tend  to  simple  tariffs. '. 571 

Penalty,  what  is  separate  offense 389 

Existing,  to  investigate  reasonableness 4 

Expert 1169,1216,1285 

Necessary  to  determine 469, 473 

To  quote  through  rates 379 

Some  laige  shippers  employ 379 

Export: 

And  import  mav  be  differentiated 1219 

Conditions  on  Pacific 1217 

Higher  than  domestic 1054 

Policy  of  other  nations 1236 

Remedy 1219 

Express 1291 

Complaints  against 178 

On  me  with  agents 178 

Companies  do  not  publish 391 

Fixed  by  competition 821 

Fixed,  how 806 

Fixity  of 438 

For  box  car  and  gondola  car,  same 28 

From  noncompetitive  point 502 

(Tfadation  or  scaling 505 

How  affected  by  capitalization 1176 
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How  should  be  made 1146 

Illustration  of,  to  Amarillo,  Tex 384 

Import ^..  504,1169,1212.1285 

And  export  distinction 1219, 1235 

Compared  with  domestic 1213 

Effect  of  section  2, 16312,  on 1213 

On  pottery 1213 

Plate-glass  case 1216 

Remedy  for 1219 

Increase — 

By  additional  expense  of  staking,  etc 154 

Power  to  investiflsate  reasonableness  of 4 

Restriction  of,  wnen  lowered  in  competition  with  water  carrier 534 

Since  law  passed 58 

Interstate  no  greater  than  sum  of  locals 5 

Joint — 

Interurban  roads 535 

Limitation  in  present  and  proposed  law 1206 

Private  road  can  not  make 752 

With  electric  lines  should  be  authorized 463 

With  electric  roads  now  exist 464 

Knowledge  of,  part  of  agent's  business 412 

LegsAj  difficult  to  determine 371 

Local  agent  can  not  give  some 413 

Local  and  export,  should  be  same 1054 

Local  territory  protected 502 

Long  and  short  naul 1235 

Low,  as  a  rule,  not  unreasonable 777 

Lower,  due  to  shipper's  right  to  route  freight 564 

Lowered  by  roads  m  competition  witti  water  carrien 534 

Loss,  some  result  in 446 

Made  b>r  railroad  to  keep  water  earner  from  existing 450 

Making  is  a  legislative  act 1148 

Minimiun  in  competition  with  water  carriers 449, 534, 1130 

Minimum,  power  to  fix 1222 

New  York  and  Chicago,  increase  between,  time  of  suspension  not  sufficient 

for  decision 443 

Not  affected  by  overcapitalization 1146 

Not  cheaper  because  stakes  furnished  by  shipper 57 

Overcapitalization,  effect 1281 

Overcharge 1309 

Case  of 1305 

Physical  value  considered 1278 

Effect  on 1271 

Power  of  Congress  over,  as  compared  with  power  of  States 1150 

Power  to — 

Initiate,  effect , 4,10,1148,1210,1271 

Fix,  impracticable  because  of  labor 4, 5 

Fix,  more  practicable  with  state  commissions 5 

Fix,  means  control  of  business 4, 12 

Present  power  of  Interstate  Commerce  Commission  to  fix,  on  own  initiative 

uncertain 14 

Price  of  transportation  increased  since  1893 61 

Proposed — 

Lower  rates,  tendency  to  make  not  affected  by  power  to  suspend. 440 

Power  should  be  in  Interstate  Commerce  Commission  to  suspend .....  437 
Power  to  determine  reasonableness  before  effective  would  not  result  in 

fixity 438 

Power  to  suspend  for  protection  of  small  shipper 442 

Power  to  suspend,  purpose  of  provision 446 

Power  to  suspend,  will  not  cause  congestion  before  Interstate  Com- 
merce Commission 446 

Power  to  suspend  would  reduce  litigation 442 

Reasonableness  of,  inquiry  into  before  effective 438 

Suspension  of,  result  in  negotiations  between  carrier  and  shipper 444 

Suspension  of  sixty  days  sufficient 441 
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Bates — Continued . 

** Published  and  filed  and  fixed,"  meaning  of 420 

Quotation .• 921 

Acceptance,  limitation  of  time  for 471 

Carriers  should  be  required  to  quote  correct 509 

Evils  to  be  corrected 508 

Filing  of  tariffs  with  agents 1234 

In  reasonable  time 375, 526 

In  reasonable  time,  sufficiency  of  term 471 

Limitation  of  time  for 471, 483, 550 

Limitation,  reasons  of  time  for 470 

Over  line  not  party  to  |oint  tariff 389 

Mann  and  Towneend  bills  compared 519 

Meaning  of  provision 800 

Requir^,  no  necessity  to  post  rates 829 

Provision  proposed  not  sumcient 508 

Rate-cjuoting  stations 520 

Requirements  of  Mann  bill  would  not  increase  employees 521 

What  included  on  perishable  freight 572 

Raw  material,  effect  of^ Clipper's  right  to  route 568 

Reasonableness,  burden  of  proof 448 

Reduction  of — 

To  destroy  water  competition 448 

To  offset  cost  of  stakes 68, 70 

Refusal  to  furnish — no  penalty 388 

Regulation  bjr  States 6 

Return  loads  influence. 98-102 

Same  per  hundred  in  oj>en  and  in  box  cars 31, 32 

Shipp»er  can  not  determine 413 

Short  road,  how  can  effect 807 

Simplification  of,  one  of  benefits : 414 

Stability  and  reasonableness  wanted 440 

State  rate  can  not  be  lower  than  reasonable ' 7 

Stocks  and  bonds  regulation- 
Effect  on 806 

Tend  to  increase 822 

Suspension  of 1013 

Day  before  taking  effect 831 

Results 1178 

Illustration 941 

Till  determination 1268, 1300 

Time  of,  how  long 1 180, 1265 

Time,  powers  of  Interstate  Commerce  Commission 1174 

Without  time  limit 929 

Time  of  taking  effect  after  filing 1180 

Through— 

Divvion  between  water  lines  and  railroads 1245 

Proportion  of  business  under 386 

With  interurban  line '. 570, 1027 

With  interurban  routes  now  in  force 1027 

With  water  line  canceled 1134 

Undercharge — 

Agent  delivering  goods  held  for 385 

Collection  of 705,836 

Unreasonable,  prima  facie  case,  possible  effects 444 

Written  quotation — 

Printed  reply 390 

Why  require  tariffs  filed  in  local  offices— if  required 391 

Written  request,  tariff  sheet  not  supplied  because  of  expense 472 

Written  statement  would  tender  tariff  sheet  comply  with  law 387 

Yellow-pine  case — could  not  decide  in  time  of  suspension 443 

Raw  materials,  rate  on,  as  affected  by  shippers'  right  to  route  freight 568 

Raymond,  H.  H.,  Clyde  Steamship  Company 1130-1133, 1138-1142 

'*  Reasonable  time,"  what  is 375 

Rebates: 

Danger  from,  in  penalty  for  erroneous,  quotation  of  rates 375 

From  agreement  as  to  stakes,  etc 83 

Kinds  of 761 
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Rebates— Continued.  Pago. 

Pay  for  stakee 43 

Possible,  through  payment  to  shipper  for  stakes 154 

Preferences 754 

Private  road  can  not  prorate  on  joint  rate 752 

Recovery  of,  by  United  States 751 

Recoveiy  of,  by  United  States,  nature  of 755 

Suit  by  United  States  to  recover,  and  also  criminal  prosecution  for  same . .      755 

Switch  as  measure  of  damages 762 

Switch  giving  preference 759, 760 

Through  allowance  for  stakes 162 

Records^  keeping  of,  great  railroad  problem 783 

Regulations  of  Interstate  Commerce  Commission  do  not  limit  to  rates 552 

Reomnization: 

Parties  to,  usually  bona  fide  investors 632 

Limitation  of  stocks  and  bonds  and  value  of  property 635 

Method  of .^ 633 

Money  raised,  method  in  England .* 636 

Original  investors,  protection  of 633 

Stocks  and  bonds  issued,  amount  of 625, 628, 629, 671 

Stocks  and  bonds,  why  ^ould  issue  of,  exceed  value  of  road 629 

Things  necessary , 636 

Report  No.  432  on  H.  R.  11784  (59th  Cong.,  Ist  sess.) 746 

Resolutions.    Statement  of  Mr.  Lincoln  of  those  filed 514 

Restaking  sometimes  necessary  before  one  system  will  accept  from  another 22 

Retainers  used  on  mountain  grades 235 

Review  of  Interstate  Commerce  Commission  orders: 

Either  party  should  have 585 

Relief  by  court 592 

Rejmolds,  H.  J.,  of  New  Haven  road 245-247 

Rice,  F.  C,  Chicago,  Burlington  and  Quincy  Raih-oad 196-202, 881-889 

Rich,  Edgar  J 106, 124-127, 144 

Richardson,  Wm 4, 5, 

11,  12,  13,  14,  27,  28,  29,  32,  33,  35,  36,  40,  44,  85,  86,  89,  93,  95,  96,  103, 
126,  172,  175,  176,  178,  186,  188,  190,  193,  199,  200,  202,  274,  289,  290, 
298, 300, 301, 311, 377, 378, 380,  385,  411,  412,  452,  458,  485,  487,  489,  496, 
587, 590, 600,  618, 624, 626, 627, 635, 639,  640, 645,  647,  655,  686,  687,  689, 
690,  692, 695,  703, 704,  722,  758, 759,  779,  781, 783, 787,  789,  792,  794,  813, 
814, 815, 816, 818, 820, 823, 826, 846,  847,  849, 853,  857, 916,  918,  920,  922, 
924, 927, 952, 954, 962, 963, 964, 965, 967, 976, 980,  984,  987,  989,  992,  993, 
.  994, 1034,  1035,  1036,  1042,  1043,  1044,  1046,  1048,  1049,  1059,  1061, 
1069,  1070,  1073,  1097-1098,  1099,  1136,  1137,  1138,  1139,  1146-1148, 
1169, 1171, 1172, 1173, 1176, 1177, 1178, 1183, 1187, 1209,  1210,  1211, 1212, 
1225, 1227, 1229, 1232, 1236, 1237, 1238, 1241, 1257, 1258,  1263,  1264,  1271 

Route  between  different  sections,  railroad  agreements  as  to 468 

Route  freight: 

By  carrier,  damages,  illustrations 483 

By  carrier,  division,  cases  of 416 

Carrier,  advantage  to 481 

Carriers  claiming  right 415 

Carriers  depend  on  each  other  for  freight :      558 

Carriers,  exercise  of  right,  recent 565 

Carriers,  if  permitted  to,  results 415 

Carriers'  liaoility,  beyond  own  rails  not  recognized 557 

Carriers*  right,  limits  available  cars 555 

Carriers*  right  to  control 419 

Carriers'  right  to  divert 429 

Carriers*  right  to,  effect  on  loading  in  transit 519 

Carriers'  right  to,  leads  to  combinations  and  pools 481 

Carriers*  right,  results  of 558 

Carriers*  right  to,  recently  claimed 558 

Carrier,  shipper  unable  to  avoid  road  given  bad  service 556 

Carrier  should  have  right  when  not  routed  by  shipper 472 

Carrier,  switching  charges 556 

Car  shortage  cured  by 493 

Cars  of  another  road  returned  to  it 555 

Cars  of  car  companies  routed  by  carrier 517 
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Cases  of  misrouting 417 

Citrus  fruit-case 561 

Climatic  conditions,  effect 5S5 

Control  of,  by  large  shippers 479 

Damages 416 

Damages  due  to  misrouting  now  recovered,  basis 419 

Damage  from  transfer 555 

Division  of  traffic  according  to  raw  material  rec^ved 557 

Division,  ruling  of  Interstate  Commerce  Commission 430 

Division,  power  of  Interstate  Commerce  Commission 430 

Divert  in  cases  of  necessity 419 

E  ff ec ts  of  citrus-fruit  case 562 

Effect  of,  in  cases  such  as  Frisco  fruit  shipments 485, 486 

Effect  on  interchange  of  cars 482 

Effect  on  sales 566 

Established  through  routes  used 49S 

Exceptions  to  right  of  shipper 425 

Failure  to  follow  shipper's  instructions,  penalty 1317 

Finish  loading  in  transit 493 

Interstate  Commerce  Commission  ruling 418 

Loss,  responsibility  for,  remedy 423 

Miarouting,  reason  for 564 

New  through  routes  not  available,  without  right  to 558 

Oil  shipments,  benefits  of  control 489 

Perishable,  exceptions 556 

Perishable,  moved  in  cars  of  car  companies 517 

Perishable,  provisions  in  17536  will  meet  emergencies 517 

Perishable  freight,  provisions  for  exceptions  sufficient 507 

Property  right,  none 537 

Property  right  of ,  to 485, 518 

Reason  for  legislation 565 

Rebate,  element  of  danger  small  as  compared  to  good 507 

Rebates,  shipper's  right  to,  will  not  result  in 566 

Rebating  under 475, 482 

Right  to,  in  interest  of  small  shipper 479 

Right  to,  effect  of  on  rules,  etc 507 

Route  when  not  indicated  by  shipper 426 

Shipper  can  secure  best  service,  N.  C.  &  St.  L.  cars 522 

Shippers.can,  so  that  incoming  cars  can  be  used  for  shipments 494 

Shippers'  disagreement  with  Great  Northern 495 

Shippers  in  large  centers  now  able  to 416 

Shippers  entitled  to  lowest  rate 419 

Shipper  at  junction  point  can  control  route 423 

Shipper,  necessary  to  know  location  en  route 415 

Shipper  on  one  line  can  not 416 

Shipper  should  have  right  when  no  through  route 421 

Shipper,  meaning  as  used 555 

Shipper's  reasons  for  selecting  route 567 

Shipper  should  have  right  to 415 

Shipper's  right  to 473,930,1013,1175 

Avoid  blockades 428 

Benefits  of 555 

Benefits,  purposes,  tracing 492 

Can  control  delivery  to  desired  switch 556 

Effect  of 476,1165 

Effect  and  advantages 479 

Effect  on  car  supply 485,486,487 

Effect  on  exchange  of  empties 432 

Effect  on  exchange  of  tonnage  between  roads 430 

Effect  on  interchange  of  care 511 

Effect  on  rates 511 

Effect  on  raw-material  rate;  iUustration 568 

Ejiows  location v 556 

Lettere  of  J.  B.  Baird,  general  freight  agent  Northern  Pacific,  rela- 
tive to 1195 

Lower  rates  result 564 
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Route  freightr-Oontinued.  Page. 
Shippers'  right  to — Continued. 

Not  tend  to  trusts ■♦•563 

Opens  new  territory ^ 563 

Permits  reconsiffnment  in  transit 434 

Perishable  freight .' 494 

Reasons  for 418,514 

Recognized  in  past 559 

Result  in  better  service :  428 

WiD  not  lead  to  rebating 566 

Small  shippers  should  have  same  advantage  as  large 480 

Strawberry  case 517 

Tariffs,  subject  to  right  of  carrier  to 481 

Tariffs,  reserve  power  to  carrier 565 

When  not  indicated  by  shipper 567 

Route,  through 498,1013,1155 

Routes,  through: 

Cancellation  of,  effect 1034 

Junction  where  no  joint  rate  established 490 

Present  limitation,  effect 1178 

Limitation  of  power  to  establish,  to  entire  line,  effects 1245 

Limitation  in  present  and  proposed  law 1206 

Interstate  Commerce  Commission's  power  to  establish 930 

Power  of  Interstate  Commerce  Commission  to  establish,  no  limitation 1174 

One  all  that  required 833. 

Interstate  Commerce  Commission  should  have  power  to  establish  between 

two  points  without  limitation 1178 

Water  lines  want  law  as  now  stands 1114 

With  interurban  roads,  effect  of  on  revenue  of  tnmk  line 1041 

Routing,  milling  in  transit,  explanation 521, 522 

Rowe,Mr 230,250 

Royal,  W.  N.,  general  manager  A.  C.  L.  R.  R.  Co..  letter  of 210 

Rules  as  to  transportation  ofexplod ves  formulated  b^  Am.  Ry .  Assn 183 

Rules  of  Interstate  Commerce  Commission  not  affecting  rates,  effect 553 

Rules  now  provide  for  safe  handling  of  train  with  present  crew 364 

Russell,  Gordon 4,5,25,26,373,374,453,458,541,548,591,592, 

593, 649,  762, 775, 776, 783, 788, 791, 1260, 1261, 1279, 1282, 1283, 1285 

S. 
Safety  appliances: 

Cost  of,  on  Central  of  Georgia 248 

On  Lake  Shore  and  Michigan  Southern  Railway 239 

Salvage,  effect  of  liability  under  Hepburn  law 1127 

Samples  as  baggage,  earners  not  liable  for  damage 952 

Sample  trunks  as  excess  baggage i 948 

Santa  Fe  Raikoad  v,  Matthews  (174  U.  S.,  97) 913 

Saplings  may  be  used  for  caf  stakes 47 

SawmUls,  many  not  on  main  road 91 

Schedules: 

Certified  copy  prima.^ie  evidence 835 

Result  of  rate  wars 778 

Schieffelin,  Dr.  William  Jay 287-288 

Schroyer,  Charles  A 149-153 

Security,  stocks  as,  for  notes,  sale 616 

Securities.    See  Stocks  and  bonds. 

Seley,  Charles  A.,  of  Rock  Island  RaUroad 171-174, 350-353 

Shaw  V.  National  Bank 716 

Sheppard,  Morris 3 

Shipper,  agreement  with  carrier  as  to  stakes 83 

Shii>per  and  carrier,  negotiations  between,  through  Interstate  Comtnerce  Com- 
mission   445 

Shipper: 

Appeal  by 1191 

Attorney  for,  appears  in  suit  to  test  I  nterstate  Commerce  Commission  ruling .  593 

Average,  does  not  know  reasonable  rate 10 

Meaning  of,  as  used 555 

Must  do  staking 104 
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Shipper — Continued.  P»8«- 

Must  engage  counsel  to  avoid  ex  parte  hearing 10, 11 

Not  paia  for  stakes 50 

Pays  cost  of  resetting  stakes 94 

Preference  in  cars 51 

Right  of  appeal 1017 

Right  of  appeal  from  order  of  Interstate  Commerce  Commission 1269 

Right  to  appear  by  attorney  in  appeals  from  orders  of  Interstate  Commerce 

Commission 1013,1232 

Should  have  right  to  appear  in  his  case  on  appeal 1017 

Small,  power  to  suspena  proposed  rates  for  protection  of 442 

Unloads  car 97 

Short  Line  Railroad  Association 1296 

Sigler,W.  H 950-961 

Sims,  T.  W 14,33,36,43,91,95,96,97, 

105,  106, 134,  137, 138, 152, 163,  166, 181,  J.82, 183,  185, 193, 197, 239,  273, 
277, 328, 329, 337, 338, 339, 450, 505, 506, 599, 651, 745, 762, 1242,1268,1285 

Skinner,  W.  M.,  New  York  Central 987-998 

Smith,  Alfred  H 184-185,185-196 

Smyth  V.  Ames 1147 

Social  Circle  case 1116,1163 

Somers,  Jones  &  Co.,  letter  from 1305 

Span^ler,  D.  E.,  Norfolk  and  Western  Railway 1082-1085 

Special  carB  for  lumber  not  justified 147 

Special  charges.  Interstate  Commerce  Commssion  should   have  jurisdiction 

over 945 

Speed,  comparative,  on  double  and  single  tracks 1067, 1070 

Speed  of  trains: 

During  night  and  day 1077 

Not  incre^ed  by  safety  devices 1 1067 

Spelling,  Thomas  Carl,  brief  of 1198 

Sproull,  Wm.  A.,  of  Cambria  Steel  Company 468-478 

Stafford,  Wm.H 5, 

6,  9,  22,  24,  46,  47,  87,  97, 125,  131, 137,  148, 178,  245,  263,  265,  266, 
282,  345,  346,  347,  348,  379,  382,  449,  462,  465,  468,  470,  473,  481, 
488,  492,  495,  549,  564,  567,  569,  652,  745,  777,  780,  807,  844,  846, 
859,  864,  866,  870,  876,  879,  883,  889,  896,  898,  908,  919,  949,  950, 
952,  954,  962,  973,  974,  978,  991,  994,  997,  998, 1006, 1030, 1031, 1036, 
1038, 1042, 1043, 1044, 1050, 1051, 1055, 1056, 1060, 1061, 1064, 1065, 
1067, 1068, 1081, 1091, 1092, 1093, 1094, 1114, 1117, 1124, 1125, 1130, 
1131,  1132, 1138, 1170,  1210, 1224, 1234, 1235,  1236,  1264,  1282, 1291 
Stakes: 

Allowance  by  Interstate  Commerce  Commission  for 40, 43 

Allowance  for — 

Amount •. 140 

Basis  of .^ 161 

By  railroad,  may  lead  to  rebating .^ 104 

Fixed  by  Interstate  Commerce  Commission 46 

In  nature  of  rebate 168 

Amount  of  lumber  in » 38 

As  part  of  eauipment,  should  be  furnished  by  railroad 53 

At  New  York,  used  for  wood 72 

Attitude  of  railroads  as  to  powers  of  Interstate  Commerce  Commission 856 

Bound  at  top 36 

Carrier  formerly  paid  freight  on 20 

Cars  equipped  with,  for  test  by  railroads 86 

Character  of  timber,  use  for 46 

Claims  necessary  to  collect  free,  freight  allowance  of 24 

Committee  to  select,  who  composed 86 

Comparative  strength  of 137 

Complaints  as  to,  arieen  since  1903 62 

Complaint  made  to  Interstate  Commerce  Commission  as  to  furnishing 20 

Cost,  can  it  be  fixed  by  local  agent 104 

Cost  increased  by  Master  Car  Builders*  rules 60 

Cost  of 26,39,37,58,64,68,96,104,135 

Burdensome 60 

Not  included  in  price  of  lumber 51 

Now  paid  by  shipper 43, 166 
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Stakes— Continued.  P  •«•• 
Cost  of — Continued. 

Paid  by  ultimate  consumer 143 

Per  car  per  year 55 

Part  of  operating  expenses 52 

Should  be  part  of  rate 65 

Who  pays 60 

Could  shipper  adjust 91 

Defects  in 94 

Discrimination  on  account  of  demands  for 59 

Disposal  of 138 

Early  practice 90 

Expense  of  rearranging 56 

Fastening 40 

Five-hundred-pound  allowance 64 

Five  hundred  pounds  per  car  free  as  weight  of 20 

Flat  car  can  not  be  used  without 91 

For  lumber  distinguished  from  special  equipment 1 .  164 

Furnished  by  railroads — 

Effect  on  rates 166 

Would  require  man  at  mill 91 

How  custom  arose 92 

If  furnished  by  railroads  would  amount  to  reduction  of  freight  rate 55 

If  required  by  law,  allowance  to  shippers  only  practicid  mtenod  of  comply- 
ing   140 

Increase  capacity  of  car 18 

Injury  from  faulty 94 

Law  to  require,  would  limit  power  of  Interstate  Commerce  Commisnon 124 

Life  of 147 

Lumber  suitable  for,  not  kept  on  hand 46 

Lumberman  pays  for 53 

Master  Car  Builders'  rules  require  different  size  stakes 20 

Master  Car  Builders' rules  more  stringent  than  formerly 21 

Material  now  used 135 

Material  used  for 160 

Material  used  in 100 

May  be  permanent 27 

Metal,  number  of 49 

More  secure  in  some  sections  than  in  others 18 

Must  be  suited  to  various  kinds  of  lumber 89 

Nature  of  material  required 39 

Nature  of,  thrust  on 138 

Necessary  equipment 65, 69 

No  allowance  for  expense  of  furnishing 29 

No  uniformity  in  requirements 21 

Not  charged  to  purchaser 166 

Not  practicable  for  railroad  to  furnish  and  stake  cars 161 

Not  returned  to  shipper 50 

Not  usually  used  again 24 

Number  required 26 

Of  different  sizes  required  in  different  localities 20 

One  system  refuses  cars  from  another  till  restaked 22 

Part  of  car  equipment 57 

Part  of  suitable  equipment  of  railroads 44, 45 

Part  of  transportation 167, 168 

Permanent — 

Cars  can  be  equipped 67 

Cars  have  been  equipped  with 24 

Collapsible,  impossible  to  construct 145 

Cost  of 35, 132 

Dangerous  if  bent ! .  165 

Dangers  from 97 

Defects  pointed  out 128, 129, 130, 131 

Description  of 129 

DiflSculty  of  unloading  with 132 

Disadvantages 149 

Experiment 88 

Harvey  stake  not  damaged  by  lumber 165 
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Stakefl— Continued.  Pi«e- 
Permonent— Continued . 

If  satislactorv  one  can  be  devised,  railroads  should  equip  with  it 126 

Impracticable 128 

Kinds 88 

Kinds  selected  for  trial 144 

Life  of 132 

Limits  car  in  service 149 

Made  from  rolled  steel 137 

Models  of  new 74 

Not  adopted 36 

Not  practicable 104 

Of  wood  not  tried,  objections 131 

Once  used 69, 71 

Pockets  for,  weight  and  material 137 

Prevent  temporary  sides 132 

Result  of  trial 144 

Rigid 145 

Taken  off 97 

Tried 128 

Weight  of 132 

Wood  at  one  time  in  use 35 

Power  of  Interstate  Commerce  Commission  to  order 84 

Public  safetv  if  furnished  by  railroads 51 

Put  on  cars  before  loading 27 

Rebates  through  pay  for. : 43 

Reduction  of  rates  to  offset  cost  of 68, 70 

Required  lis  part  of  **  transportation" 82 

Required  by  M.  C.  B.  rules 26, 47 

Required  for  different  articles 160 

Requirement  of  legislation 69 

Resetting,  cost  of,  paid  by  shipper 94 

Returning  to  shipper 99 

Returning  to  shipper,  difficulties  of 156 

Same  can  not  be  used  in  reshipping 20 

Saplings  as. 73 

Saplings  used  for 47 

Shipper  not  paid  for 39, 60 

Shipper  should  furnish,  and  be  paid  by  roads 161 

Size 39,69 

Success,  measure  of,  on  cars  equipped 87 

Under  bill,  railroad  would  have  to  supply  or  pay  shipper  to 154 

Usin^  again 99 

UsiuQ  weight  more  than  500  pounds  per  car  allowance 26 

Weight  of 37,139 

What  becomes  of 39,148 

Who  pays  for,  would  not  affect  price  of  lumber 56 

Who  should  furnish 42 

Wood,  value  and  disposition  at  end 97 

Wooden,  impracticable  for  railroad  to  supply 134 

Wooden,  railroad  to  supply  would  have  to  purchase  from  mill 134 

Staking: 

Cost  of,  to  road 161,152 

Expense  of,  by  railroad  require  additional  revenue 154 

Is  it  crating 69 

Must  be  done  by  shipper 104 

Railroad  consider  as  psuckag^ 94 

Railroad  would  have  to  depend  on  unskilled  labor 156 

Stato  commissions: 

Can  not  make  rate  lower  than  reasonable 7 

Georgia  has  power  to  fix  rates  on  own  motion 10 

Power  to  fix  rates  more  practicable 5 

Texas 4 

State  courts,  decisions  give  bill  of  lading  force  proposed 660 

State  laws: 

On  full  crew,  provisions 215,220 

Provisions  of  for  transportation  of  live  stock 903 

State  regulation  of  stocks  and  bonds,  effect  of  Interstate  Commerce  Commis- 
sion regulation 1282 
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States,  reg^ulation  of  rates  by 6 

Statistics,  tonnage  of  lumber 18 

Stay  bolts.    See  under  Boiler. 

Stevens,  F.  C 6, 7,53, 56, 57, 58,  61, 65, 

66,  67,  68,  70,  72,  74,  98,  99,  100,  101, 105,  125,  127,  136,  140,  146,  150, 
441,  442,  445,  446,  448,  449,  455, 456, 459,  461, 463, 467, 475,  476, 477, 480, 
482,  485,  486,  487,  495,  500,  504,  515,  517,  518,  533,  536,  574,  575,  577, 
581,  589,  596,  601,  617,  618,  637,  638,  651,  656,  657,  660,  664,  667,  675, 
680,  682,  685,  687,  691,  693,  696,  697,  706,  709,  712,  714,  720,  819,  829, 
844,  846,  850,  855,  857,  859,  861,  863,  866,  871,  878,  883,  885,  887,  888, 
890,  892,  893,  913,  922,  926,  1029,  1073,  1117,  1118,  1119,  1120,  1121, 
1122,  1123,  1127,  1128,  1129,  1130,  1131,  1132,  1133,  1135,  1137,  1138, 
1139,  1140,  1141,  1143,  1144,  1180,  1182,  1187,  1188,  1208,  1215,  1217, 
1218,  1220,  1222,  1226,  1227,  1230,  1231,  1232,  1233,  1241,  1269,  1284 

Stillman,  Dr.  William  0 839-859 

Stillwell,  Homer  A.,  telegram  from 1249 

Stock: 

'  Amount  of,  on  merger 641 

Acquisition  by  another  road 803 

Acquisition  bv  another  road,  bills  distinguished 804 

Acquisition  of  another  road  prohibited,  effect  of 803 

Acquisition  of,  by  other  roaa,  determination  by  court 820 

Carrier  now  holdmg,  of  another  carrier  should  sell  it 1017 

Conversion  of  preferred,  into  common 614 

In  competing  road  should  extend  to  water  lines 1175 

In  electric  lines,  acquisition  by  steam  railroad 1183 

New  railroad  required  to  sell  at  par,  effect 1103 

Of  new  railroad  can  not  be  sold  at  par 1103 

Overissue — 

Law  against,  effect 1103, 1104 

Massachusetts  law.  construction  under 1104 

Pledge  of,  as  security  tor  notes 615 

Preferred — 

Nature  of 614 

Why,  can  not  be  paid  off 616 

Preferred,  conversion  of 670 

Stockholders^  minority,  not  compelled  to  invest  new  capital 672 

Stocks,  acquisition  of: 

By  another  road 1181 

By  competing  lines,  holding  company  not  included 1176 

Stocks  and  bonds: 

Alton  case 1279 

Conflict  of  laws 638 

Effect  of  proposed  law  on 816 

Effect  of  regulation  on  investors • 806 

Give  power  to  Interstate  Commerce  Commission  preferable 822 

Has  Congress  power  to  regulate 1201 

Issuance  of,  regulation 576 

Issued  by  interurban  roads  generally  regulated  by  States 1278 

Issue  on  certificate  of  convenience 581 

Issue  of,  in  reorganization  or  consolidation 625, 628, 629 

Knowledge  of,  to  fix  rates 634 

Limit,  Interstate  Commerce  Commission,  discretion  to 634 

Limitation  in  reorganization,  results  of 1110 

Limitation,  effect  on  new  road ., 1050 

Limitation  of,  effect  on  new  road  building 1046 

Limitation  of,  to  value  of  property 635 

Massachusetts  law.  effect  of 1094 

New  York  law,  effect  of : 1095 

New  York  regulation 1090 

New  York  statute,  what  requires 1093 

New  roads — 

Not  issued  at  par 631 

Regulation  of 635 

Should  issue  double  amount  of  cost  of  building 1113 

No  reason  for  controlling 812 

No  relation  to  value  of  road 808 
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Stocks  and  bonds— Continued.  P*««- 

Not  invalidated ©71 

On  consolidation,  amount 582" 

Overcapitalization,  effect  on  rates 1281 

Power  of — 

Congress 1089 

Interstate  Commerce  Comnussion  should  be  discretionary,  not  manda- 
tory   1102 

Public  would  support  legitimate  construction. 580 

Purchase  by  railroads  prohibited 814 

Rates  not  affected 627, 629 

Redraft  of  provisions  discussed 612 

Regulation — 

Application  to  new  road  whollyin  State 818 

Attitude  of  Interstate  Commerce  Commission  as  to 1171 

By  States,  effect  of 818 

By  States 811 

By  Interstate  Commerce  Commission,  effect  on  state  laws 1282 

By  States 1090 

By  States,  effect  of  Interstate  Commerce  Commission  regulation 1282 

Effect  on  new  roads 624 

Effect  on  rates ,  806^ 

Effect  on  construction 677 

Effect  on  new  roads 631,1104 

Effect  on  rates 579 

Effect  on  new  road  building 1095 

Effect  on  road  in  State 1097 

Federal,  effect  on  state  laws 81S 

Gives  Interstate  Commerce  Commiasion  power  to  p^vent  unnecessary 

building 1102 

How  affects  overcapitalized  roads 811 

Interstate  Commerce  Commission  should  have  discretion  in  &vor  of 

new  railroad 1104 

New  York  law,  effect  of 1106 

No  distinction  between  well-established  and  new  roads 110$ 

Power  of  Congress 806,1092 

Should  not  apply  to  electric  roads 1099 

Will  not  stop  legitimate  construction 580 

Road  in  State  should  be  exempt,  why 1101 

Rule  for  new  company  and  reorganized  company  different,  why 628 

Sale  at  what  price 1279 

Section  13,  provision 612 

Under  control  of  Interstate  Commerce  Commission 1011 

Value,  on  what  depends 1102 

Would  provision  legalize  outstanding  issues 627 

Why  should  issue  on  reoiganization  exceed  value  of  road. 

Stoppage  in  transit 1013 

Street  railway  defined 1272 

Stuart,  J.  S.,  general  manager  Erie  Railroad,  letter  of 207 

Sullivan,  A.  W .,  general  manager  Missouri  Pacific,  letter  of 205 

Suspension  of  rates  wiUiout  time  limit 929 

Switch  track  as  preference 760 

Switches,  how  put  in 762 

T. 

Taft,  Henry  W.,  statement  of,  at  prior  hearing 728 

Brief  of 736 

Tank  cars,  Interstate  Commerce  Commission  diould  have  power  to  require 

railroads  to  furnish 1246 

Tariff,  agent's  copy  kept  checked  up  by  him 473 

Tariffs: 

Agent  who  handles,  should  understand 378 

Compilation,  elements  considered 468 

Difficult  to  understand 376 

Difficult  for  shipper  to  understand 412 

Experts  kept  by  railroads 473 

Express  not  printed 391 
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TarifiB— Continued.  ^•e^ 

Express  simpler  than  railroad 543 

Filing  in  stations  for  public,  burden,  no  return 472^ 

For  public 829 

Not  furnished  to  small  shippers 380 

Of  short-line  roads 1296 

Tariff  sheet  described 384 

Tariff  should  be  simplified 623 

Tariffs: 

Simplification  of,  traffic  association  tends  to 600 

Simplified  by  orders  of  Interstate  Commerce  Commission 602 

Simplifications,  body  auth<»rized  to  study  would  aid 501 

Through,  with  interurban  lines 670 

Tariff,  what  benefit  in  requiring  filing  in  local  offices  if  agents  required  to  quote 

rates 391 

Taylor,  Edward  L..  jr 1236-1242 

Taylor,  R.  V.,  M.  <fe  0.  Ry.,  letter  from 365 

Tennessee  Central  Railroad,  cancellation  of  through  routes  over 1034 

Tennessee  River,  water  carriers  on 450 

Terminal  charges 1013 

Terminal  charge  at  Chicago 1014 

Terminal  chaiges.  Interstate  Commerce  Commission  should  control 929 

Terry.  E.M 1054-1056 

Test,  hydrostatic^  of  boiler 265 

Texas  law  regarding  claims  against  carriers 909 

Texas  railroad  commission 4 

Texas  railroad  commission  has  power  to  fix  rates  after  inqiiiry  on  own  motion ...        10 

Texas  rate  cases 441 

Thomas,  J.  W.,  jr.,  letter  of 193 

Thomas,  J.  W.,  jr.,  president  N.  C.  and  St.  L.  Ry.,  letter  of 209, 290 

Thompson,  Slason,  letter  from 1307 

Thrust  on  stakes 138 

Tonnage,  exchange  of,  between  roads 430 

Tonnage  required  for  train 87S 

Townsendbill 369 

Townsend,  C.  E 6,6,9,11,20,21,26,30,31,40,44, 

46, 49,  50, 51,  52,  68,  62,  68,  70, 90, 91, 94, 106, 172, 173, 177, 178, 184, 189, 
191, 193, 197, 198, 199, 202, 235, 237, 242, 246, 288, 333, 336, 342, 344, 346, 
347,  351,  352,  372,  375, 389, 390, 407, 409, 415, 417, 420, 421, 422, 426, 427, 
428, 430, 431, 435, 439, 441, 446, 455, 464, 466, 467, 470, 472, 478, 480, 483, 
485,  486,  499,  510,  525,  526,  528,  529,  530,  532,539,552,661,563,566, 
567,  570,  580, 582, 587, 589, 597,  611,  612, 617, 619, 621, 623, 631, 633, 638, 
641,  654,  678,  681, 682, 683,  687,  689, 692, 693, 695, 697, 700, 744, 759, 760, 
786,  789,  791,  792,  796, 801, 803, 807, 808, 809, 810, 812, 817, 818, 820, 823, 
827, 829, 830,  832, 836,  836, 856, 861, 870, 871, 875, 876, 882, 883, 884, 888, 
916, 917, 922, 923, 927, 1170, 1173, 1174, 1176, 1181, 1182, 1183, 1186, 1221. 
1224,  1225,  1228, 1229, 1232. 1233, 1236, 1241, 1252, 1258, 1261, 1269, 1270 

Trains,  increase  in  number  of  cars  on  small. 364 

Trains,  number  of  cars  in,  on  Oregon  Short  Line 237 

Trains  on  mountain  grades  held  by  hand 200 

Trains,  way  freights,  speed  of 884 

Transportation: 

As  defined  by  bill.    What  it  includes 140 

Meaning  of 1248 

Meaning  of  term  broadened 82 

Traffic  associations 451 

Traffic  associations: 

Publicity  of  proceeding 538 

(See  Association  of  earners.} 

Traffic  territory,  arbitrary  division  of 469 

Trump,  M.,  Pennsylvania  Raiht)ad 895-«9e 

Tucker,  J.  C,  Erie 900-901 

Try  cock.    (&ee  Boiler-gauge  cock.) 

Twenty-eight  hour  law 839 

Effect  of 1062 

Extension  beneficial 1085 

Violations  of 1073 

Violations,  causes 1064 
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Twenty-eight  hour  law — Continued. 

Interstate  Commerce  Commission  no  power  to  remit  fine  for  -violation 1079 

Suits  r.  c,  M.  &  St.  p loes 

Tyson  &  Jones  Buggy  Co.  v.  A.  &  A.  Ry.  Co 1315 

Tyson  &  Jones  Buggy  Co.  v.  Railroad,  opinion  of  Interstate  Commerce  Com- 
mission       742 

U. 

Undercharges: 

Claims  for,  how  adjusted 927 

Collection  of ,  reqmred  process 928 

Collection  of 705 

On  rate,  diflSculty  in  collecting 836 

UnderhiU ,  Frederick  S 54-57 

Uniformity  commissions  act: 

Penalty  clause 723 

Section  23,  acceptable 726 

Union  Pacific,  trip  over,  by  Gooding  et  al.,  for  suggestions 1076 

Unloading  cars,  ease  of 72 

V. 

Valuation  of  railroads 1013, 1014 

W. 

Waterways  Commission  report  quoted 531, 532 

Walker,  Roberts.,  C,  R.  1.  &P 802-«22 

Wanger,  I.  P 9, 

582,  652,  654,  659,  678-682,  725,  745,  845,  852,  861,  865,  876,  877, 
880,  882,  886,  887,  888,  889,  891,  893,  896,  897,  898, 1054, 1055, 1056, 
1059,  1062,  1063,  1064,  1075,  1076,  1081-1087-1131,  1137-1272-1278 
Warren,  Bentley  W.: 

Brief  of 1272 

Letter  from 1313 

Washburn,  Charles  G 53, 

55,  58,  60-65,  66,  67,  72,  73,  97,  99,  446,  485,  486,  550,  551,  560,  565, 
570,  574,  613,  615,  621,  631,  784,  811,  813,  814,  822,  823,  824,  852, 
921, 988, 1030-1170, 1184-1185-1223-1224-1257-1260-1281-1282-1283 

Water  carriers 531 

See  Water  lines. 

Control  of,  by  railroads 532 

Control  of,  by  roads 1014 

DiBcrimination  between,  on  Tennessee  River  by  roads 450 

Low  rail  rates  made  to  keep  it  from  existing 450 

Water  competition,  reduction  of  rates  by  railroads  to  destroy 448 

Water  glass 262-263 

Water  lines 1156, 1296 

Additional  through  route,  possible  effect  of 1138 

Character  of  transportation,  distinguished 1114 

Clyde  Line  railroad  connections 1131 

Connecting,  what  is 1113 

Control  of  rates  of  railroads  in  competition  with 1136 

Competition  of,  owned  by  New  Haven  Road 1138 

Competition  with  railroad 1200 

Competition  with  tramp  ships  not  affected 1120 

Distmctions  from  railroad 1157 

Division  of  through  rates  with  railroads 1245 

Effect  of  interstate-commerce  law  on  authority  of  master  to  sacrifice  part 

of  careo  of 1126 

Establish  through  route  when  one  already  exists,  effect 1121 

Give  jurisdiction  of  Interstate  Commerce  Commission  over,  effect 1114 

Included  in  proposed  bill 1116 

Independent,  held  within  interstate-commerce  law 1116 

Independent,  competition  with  through  rail  route 1129 

Interstate  Commerce  Commission  should  have  power  to  establish  through 

routes  and  control  division  with 1135,1137 

Intent  of  present  law 1161 

Jurisdiction  of  Interstate  Commerce  Commission 1209 

Liability  under  Harter  Act,  effect  of  Hepburn  liability  clause 1166 
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Water  lines — Continued.  ?««••' 

Liability  under  Hepburn  Act 11 15 

Liability  of,  under  interstate  laws 1208, 1209 

Laws  governing 1157 

No  gr^  disadvantage  from  present  application  of  interstate-commerce  law.  1115 
Port  to  port  business — 

Competition  of  tramp  vesseb 1133 

Effect  of  proposed  change  on 1163 

Effect  on,  if  within  interstate-commerce  law 1130 

Effect  on,  main  objection 1132 

Effect  of  power  to  establish  through  routes  on 1210 

Not  under  jurisdiction  of  Interstate  Commerce  Commission 1125 

Power  of  Congress  as  to.. 1167 

Power  of  Interstate  Commerce  Commission  should  be  limited  to  that  now 

exercised 1157 

Power  in  Interstate  Commerce  Commission  to  establish  through  routes 

with,  effect 1135, 1137 

Present  law — 

Requirement,  no  objection 1131 

Requirements,  effect 1132 

Private — act  would  not  applv 1119 

Proportion  of  freight  bUled  through 1132 

Public  policy  as  to — what  it  should  be 1128 

Railroaa  canceled  through  tariffs  with,  because  of  refusal  to  readjust  division 

of  thirty  years*  standing 1134 

Railroad  under  present  law  can  give  monopoly  to  favored 1134 

Regulation,  objections  to 1164 

Report  of  select  committee  of  Congress 1159 

Salvage— effect  of  liability  of  initial  carrier  under  Hepburn  law 1127 

Section  12,  17536,  should  apply 1318 

Selling  through  tickets  ana  billing  through,  subject  to  interstate-com- 
merce law 1117, 1118 
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